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ARGUED  AND  DETERMINED 

IN 

THE  SUPREME   COURT 

OP 


JUNE  TERM,  1840. 


NBWMAN  WELLS  etal«  Adm'is.  of  ANTHONY  HARMAN  m. 
JOHN  600DBRBAD.  Adm'r.  of  DAVID  DICKEYt 

If  a  plaintiff  in  a  suit  at  law  be  taxed  with  moie  coats  than  he  is  legallj 
bound  to  pay*  his  remedy  is  bj|  a  molioD  in  the  court  of  law  for  a  i^ 
taxation  of  the  oeefs;  and  he  cannot,  after  neglecting  to  avail  himself 
of  ibte  remedy,  bare  relief  in  equity. 

If  an  administrator  be  saed  upon  notes  and  bends  of  his  intestate,  pend* 
ing  an  aetton>  pireTionely  comaeaosd  against  him  npon  a  oorenant  of 
his  intestate,  he  shoald  plead  the  pendency  of  the  action  on  the  cove- 
nant, and  that  the  assets  woald  be  liable  in  the  first  instance  to  the 
recovery  in  that  action,  if  effected;  and  no  assets  uUra,  And  if  he 
neglect  to  avail  himself  of  saoh  defence^  he  cannot  afterwards  have 
relief  in  equity. 

The  bill  stated  that  David  Dickey  brought  an  action  of  j^^     jg^ 
covenant  against  the  plaintifl^,  as  the  representatives  of  An-  — ^......^ 

thony  Harman,  deceased;  and  in  his  declaration  assigned  five 
several  and  distinct  breaches  of  the  covenant  declared  on;  that 
he  afterwards  died,  and  Goodbread,  as  his  administrator,  re- 
vived and  carried  on  the  suit;  that  Dickey  first,  and  then  his 
administrator,  summoned  many  witnesses,  to  establish  and 
support  the  several  breaches  of  covenant  assigned  in  the  dec- 
laration; that  the  cause  remained  in  the  courts  of  law  for 
many  yeais;  and  at  length  Dickey^  administrator  estate 
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Jano  J840  lighed  but  onc  of  the  several  breaches  set  out  in  his  declara- 
*"  -.,  ..     tion,  and  had  a  vBidict  atid  judgment  for  the  damages  assess- 
et  al.    ed  on  that  and  full  cost,  which  includod*  the  witnesses  sum- 
^      moned  on  the  other  breaches,  as  well  as  on  the  one  upon 
which  he  prevailed.    The  bill  then  slated  that,  pending  the 
action  by  Dickey's  administrator,  all  the  assets  of  Harman 
had  been  exhausted,  by  actions  brought  on  notes  and  bonds 
against  his  representatives.     The  bill  prayed  an  injunction 
against  the  judgment,  which  the  Judge  granted.    The  an- 
swer of  Dickey's  administrator  came  in,  denying  some  of  the 
facts  stated  in  the  bill,  and  insisted  that  the  piaintifis  might 
have  had  relief  at  law,  by  proper  pleading,  if  the  facts  stated 
in  the  bill  were  true.  •  On  a  motion  in  the  Superior  Court  to 
dissolve  the  injunction,  the  Court  decreed  accordingly,  and 
the  plaintifiis  appealed. 
No  counsef  appeared  for  either  party  in  this  Court. 

Daniel,  Judge,  after  stating  the  case  as  above,  proceeded 

as  foUowsf    We  are  of  th^  sange  opinion  as  the  Judge  was 

who  decreed  a  dissolution  of  the  injunction.    We  think  the 

iiyunction  at  first  was  improvidently  granted.    If  the  plain. 

tiffs  were  .taxed  with  more  cost  fn  the  suit  at  law  than  they 

were  legally  bound  to  pay,  their  remedy  was  by  a  motion  in 

the  court  of  law  for  a  re-taxation  of  the  bill  of  cost.    If  the 

plaintiffs,  as  the  representatives  of  Harman,  were  sued  on 

notes  and  bonds  subsequently  to  the  commencement  of 

Dickey's  action  on  the  covenant,  they  should  have  plead  the 

iirhM  a  Pudency  of  that  action,  and  that  the  assets  would  be  liable 

pWn  reine-ia  the  first  instance  to  Dickey's  recovery,  if  effected;  and  no 

iind%i|ieeta  assets  uUra*    Where  a  party  has  a  plain  remedy  at  law,  and 

himidr  or  Delects  to  avail  himself  of  it,  he  has  no  right  to  ask  relief 

H  iHio  •ril*'*  equity.    The  decree  must,  we  think,  be  aflinned  with 

l«Wia  c*  costs. 

PfiB  CvBiAMi.  Decree  accordingly. 


Where  a 
pan 
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JOHN  SIMPSON  M.  NATHAN  KING,  Ei^r  of  LETTUCE  FOS-Jtme  1840 

TEB.  

A  beqaesi  in  the  foHowing  words:  ^\l  have  one  bond  on  John,  giTea 
the  3rd  of  Jakioarj,  1837,  for  $300,  I  will  and  bequeath  to  my  aoii 
J«  L*8  «l|ildren,'*  will  pass  a  bond  on  John  Simpson  for  1300,  dated 
the  13th  of  Jannarj,  1837,  where  it  appears  from  testimony  lUhon 
the  will,  that  the  testator  had  but  the  one  bond. 

A  suit  in  equity  for  a  le^cy  due  to  minors,  most  be  brought  in  their 
name,  and  not  in  that  of  their  guardian*  though  where  the  legacy  is 
a  debt  against  the  guardian,  and  one  object  of  the  bill  ts  to  obtain  an 
injunction  against  its  collection,  he  may  also  be  a  party« 

The  plaintiff,  John  Sioipson,  was  indebted  to  Lettuce  Fos« 
ter  ID  the  stim  of  $300;  and,  as  the  bill  alleged,,  he  went,  on  . 
the  3rd  of  January,  1837,  io  her  house,  fof  the  purpose  of 
givinor  her  his  bond,  but  did  not,  in  consequeuce  of  the  non- 
attendance  of  a  person  who  was  to  be  his  surety.  On  the 
13tb  day  of  January,  1837,  the  parties  met  again,  and  Sitnp* 
son  executed  to  Mrs.  Foster  bis  bond  for  that  sum,  with 
Thomas  Garrett  as  bis  surety. 

On  the  25th  of  February,  1837,  Mrs.  Foster  made  her 
will,  and  therein  bequeated,  amongst  other  things,  as  follows: 
*^  I  have  one  bond  on  Jobn^  given  the  3rd  of  January,  1837| 
for  three  hundred  dollars,  I  will  and  bequeatii  to  my  son 
John  Lea's  children."  She  appointed  the  defendant,  Kiugi 
her  executor,  and  died  in  April  following. 

The  bill  stated  that  it  was  the  intention  of  the  testatrix,  to 
bequeath  by  that  clause  of  her  will,  the  bond  given  by  the 
plaintiff  and  Garrett  as  above  mentioned;  and  that  she  gave  io 
Garrett,  who  wrote  the  will  for  her,  particular  instructions 
to  that  effect,  and  that  she  did  believe  when  siie  executed 
the  will,  that  it  contained  a  proper  and  accurate  description 
of  that  bond;  and  alleged  that  it  was  owing  altogether  to  a 
mistake  of  the  writer  and  of  the  testatrix,  tbas  it  did  not«-«^ 
as  the  plaintiff  was  able  to  establish  by  proof.. 

The  plaintiff  was  aflerwards  appointed  the  guardian  of 
the  children  of  John  Lea,  all  of  whom  were  infants;  and 
he  then  applied  to  the  executor  to  deliver  to  him,  as  gpar* 
dian,  the  said  bond,  as  that  bequeathed  to  his  ward!.    But 
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lone  1840  the  executor  refused  to  do  so,  and  instituted  an  action  at  law 
8im  son"^*^  ^^^  ^^^  against  Simpson  and  Oarrett,  and  obtained  judg- 
r      znent.    Whereupon,  the  present  bill  was  filed,  praying  that 
King*    the  bond  might  be  declared  to  belong  to  the  plaintiff's  wards, 
and  the  defendant  be  enjoined  from  proceeding  on  the  judg- 
ment, the  plaintiff  submitting  to  give  bis  acquittance,  as 
guardian,  for  the  legacy 

The  answer  admitted  that  the  bond  was  not  needed  to  pay 
debts;  but  insisted  that  the  bequest  was  void  for  uncertainty, 
inasmuch  as  the  will  did  not  sufficiently  state  by  whom  the 
bond  was  given,  and  likewise  that  this  bond  would  not  pass 
because  it  was  dated  on  the  13th,  and  not  on  the  3rd  of  Jan- 
uary, 1837:  wherefore  the  bond  was  a  part  of  the  undispos- 
ed surplus  of  the  estate,  and  it  became  the  defendant's  duty 
to  collect  the  money  for  distribution.  The  answer  denied 
all  knowledge  of  the  intentions  of  the  testatrix,  except  as 
appearing  in  the  will,  and  of  any  mistake  in  drawing  the 
will:  and  insisted  that  it  was  not  competent  to  explain  the 
will  by  parole  testimony. 

The  deposition  of  Garrett,  who  wrote  and  witnessed  the 
will,  established  all  the  facts  stated  in  the  bill,  as  to  the  in- 
tention of  the  testatrix  and  her  instructions,  and  his  own 
mistake  in  omitting  the  name  of  Simpson  as  the  obligor,  and 
in  changing  the  date  of  the  bond  from  the  13th  to  the  3rd 
of  January.  To  the  reading  of  this  deposition,  the  counsel 
for  the  defendant  objected. 

The  plaintiff  exhibited  the  inventory  returned  by  the  de- 
fendant; on  which  it  appeared,  that  the  testatrix  owned  a- 
bout  twenty  slaves,  which  were  disposed  of,  and  perishable 
property  which  the  defendant  sold  to  the  value  of  $363:83, 
and  cash  $5:  The  inventory  then  proceeded:  "one  bond 
executed  to  Lettuce  Foster  by  John  Simpson  and  Thomas 
Gariett,  due  the  13th  of  January,  1837,  for  $300;"  and  it 
stated  no  other  tK)nd  or  debt  owing  to  the  testatrix. 

W.  A.  Chraham  for  the  plaintiff. 
'  /.  T.  Morehead  for  the  defendant. 

RuFFiN,  Chief  Justice,  having  stated  the  case  as  above, 
(ffoceeded  as  follows:  As  we  find  in  the  answer,  will  and 
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inTentory,  sufficient  and  full  grounds  for  holding  that  the  June  1840 
bond  in  dispute  was  not  only  intended  to  be  given,  but  is"^ 
given  in  the  will,  it  is  unnecessary  to  say  any  thing  on  the       v 
objection  to  Garrett's  testimony.    We  lay  that  evidence  out    ^'*"*«* 
of  the  case,  therefore,  and  proceed  upon  the  others. 

This  is  not  the  case  of  a  description  so  imperfect  and 
vague  OS  to  be  senseless  and  incapable  of  execution.  Al- 
though the  name  of  ^<  Simpson"  be  omitted  as  the  obligor, 
yet  the  bond  is  sufficiently  identified,  without  that,  by  other 
parts  of  the  description.  Nor  will  the  bequest  be  defeaU'd 
by  the  difference  in  the  dates  of  the  bond,  as  mentioned  in 
the  will,  and  as  actually  existing,  provided  that  notwithstand- 
ing that  contradiction,  the  bond  is  embraced  by  other  parts 
of  the  description,  and  is  from  them  so  completely  identified, 
that  it  is  impossible  to  be  mistaken  as  to  the  bond  that  was 
meant.  Thus,  we  think,  it  is  here.  The  case  is  but  an 
example,  under  the  common  rule,  that  when  a  deed  or  will 
once  sufficiently  identifies  the  thing  try  its  known  name,  or 
by  other  means,  and  then  superadds  unnecessarily  to  the 
description,  such  further  description,  though  inaccurate,  will 
not  vitiate  the  previous  and  pertect  description.  Proctor  v. 
Pool,  4  Dev.  370.  It  is  our  duty  to  excute  the  intention  of 
the  will,  if  it.can  be  discovered;  and  although  oopart  of  the 
description  is  to  be  rejected  in  the  first  instance,  but  the 
wfiole  reconciled,  yet  if  that  cannot  be  done,  certaiirfy  an 
unnecessary  and  inaccurate  part  of  the  description  must  be 
disregarded,  rather  than  the  whole  disposition  should  fail; 
provided  the  thing  claimed  be  found  to  agree  with  those 
parts  of  the  description  that  are  retained,  so  that  there  can  be 
no  mistake  in  saying,  from  them,  that  this  is  the  thing. — 
The  testatrix  gives  to  her  grand  children  a  bond.  The  only 
question  is,  what  bond.?  Whatever  difficulties  there  might 
be  in  determining  that  question,  if  there  were  several  bonds 
left  for  this  sum,  and  given  by  persons  named  John,  in  this 
case,  there  is  no  such  difficulty.  The  words  of  the  will, 
read  with  the  knowledge  of  the  admitted  fact,  that  the  testa- 
trix bad  but  a  smgle  bond,  point  infallibly  to  that  one.  She 
says  "  1  have  one  bond;^  and  she  had  one,  and  but  one.    If 
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June  1840  the  will  had  stopped  there,  this  bond  would  have  gone  to  the 
Sioipeon  '^g^^®®^  ^  properly  as  the  words  "  all  my  bonds"  would  have 
r  carried  this  and  any  others  she  might  have  had.  But  the 
^^ff'  will  further  and  correctly  decribes  it  as  a  bond  for  $300;  and 
thus  further  and  sufficiently  identifies  it.  That  identity  is 
not  lost,  because  the  testatrix  truly  adds  that  it  is  «on  John," 
without  saying  "Simpson;"  since  that  part  of  the  description 
does  not  point  to  another  instrument,  but  is  merely  defective 
in  itself.  Nor  will  the  identity  fail,  although  she  further  and 
untruly  adds,  that  the  bond  was  "given  on  the  3rd  of  Janu- 
ary," whereas  it  was  given  on  the  13th  of  that  month;  for  the 
previous  description  is  not  rendered  uncertain  by  this  further 
description,  which  turns  out  unquestionably  to  be  a  mere 
mistake,  since  it  is  equally  inapplicable  to  this  or  any  bond 
held  by  the  testatrix.  In  hne,  as  the  testatrix  had  but  one 
bond  in  the  world,  that  must  pass  under  the  bequest  of  a 
bond  for  the  amount  mentioned.  It  must  be  accordingly 
declared,  that  the  bond  belongs  to  the  plaintiff's  wards. 

The  court  has  thought  it  best  to  make  this  declaration,  in- 
asmuch as  the  construction  of  the  will  involves  the  merits  of 
the  controversy,  and  no  objection  was  made  in  the  argu- 
ment to  the  form  of  the  bill;  so  that  we  supposed  it  probable 
the  parties  would  adjust  the  business,  after  obtaining  the  o- 
pinion  of  the  court  on  that  point.  We  cannot,  however,  pro- 
ceed farther  in  the  case  in  the  present  state  of  the  pleadings. 
The  bill  is  brought  by  the  guardian  in  his  own  name,  for  a 
legacy  to  his  wards.  The  suit  ought  to  be  in  the  name 
of  the  wards.  It  is  true,  that  here  the  legacy  consists  of 
a  debt  owing  by  the  guardian,  and  that  one  object  of  the 
bill  is  to  obtain  an  injunction  against  a  judgment  for  the 
debt.  That  mi^ht  have  authorised  the  present  plaintiff  to 
become  one  of  the  parties,  but  it  does  not  dispense  with  the 
necessity  of  making  the  legatees  themselves  plaintiffs.  The 
equity  does  not  belong  to  the  debtor  who  happens  to  be  ("uar- 
dian,  but  to  the  wards;  and  the  injunction  is  only  a  mode  of 
relief  arising  out  of  that  equity.  The  case  must  therefore 
stand  over  for  further  directions;  in  order,  should  the  parties 
not  settle  it  between  themselves,  that  the  plaintiff  may  take 
the  proper  steps  to  make  the  other  parties. 
Pjbr  Curiam.  Direct  accordingly. 
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DAVID  W.  STONE,  Ez*r.  of  SARAH  STONE  m.  JOSEPH  B.Jan*  1849 
HINTON  et  UXOR  et  al.  

Where  a  testatrix  directed  her  negroes  to  be  sold  in  families,  not  to 
speculators,  but  to  persons  porchasingf  for  their  own  ase,  and  **  the 
money  arising  from  the  sale"  to  be  invested  io  bank  stock,  the  interest 
on  the  stock  to  he  paid  two  thirds  to  her  sister,  and  one  third  to  her 
brother,  during  their  lives,  and  then  the  stock  to  be  paid  to  another 
person,  it  wom  held^  that  though  there  was  no  direction  in  tho  will  to 
that  eflfect,  yet  tlie  testatrix  intended  a  sale  of  the  negroes  on  a  credit; 
that  twelve  months  was  a  reasonable  term  of  credit;  that  the  interest 
on  the  purchase  money  accrued  from  the  day  of  sale  to  the  time  of 
payment,  was  '*  money  arising  from  the  sale,"  to  be  invested  with  the 
principal  io  stock;  and  that  the  legatees  of  the  interest  on  the  stock, 
were  not  entitled  to  the  interest  accrued  on  the  purchase  money  befoie 
the  investment. 

A  bequest  of  a  slave  to  one  for  life,  and,  at  the  death  ol  the  tenant  for 
life,  to  be  sold  or  made  free,  if  his  conduct  should,  in  the  opinion  ef 
the  tenant,  *«  merit  such  a  distinction,"  will  not  give  to  the  legatee  a 
larger  estate  than  for  life. 

Where  a  testatrix  in  her  wtU,  bequeathed  certain  bank  stock  to  her  neph- 
ew, 6.  D.,  and  in  a  codicil  declared  as  follows:  '*  I  desire  that,  in  ^ 
case  the  education  and  tuition  of  G.  D.  is  withheld  from  me,  not  hav- 
ing confidence  in  those  that  now  direct  his  ways,  I  give  the  bank  stock 
before  named  and  disposed  of,  to  be  divided  between  the  said  G.  D., 
S.  E.  D.  and  E.  M.  D.;"  and  it  appeared  that  the  testatrix  did  not 
have  the  direction  or  controul  of  the  education  and  tuition  of  her  neph- 
•ew  O.  D.,  h-om  a  time  anterior  to  tne  making  of  her  will  to  her  death, 
it  VMU  hdd^  that  the  contingency  mentioned  in  the  codicil  had  happen- 
ed, upon  which  the  stock  was  to  be  divided  between  6.  D.  and  the  two 
other  named  legatees. 

The  bill  was  filed  in  October,  1839,  and  stated  that  Mrs. 
Sarah  Stone,  late  of  the  city  of  Raleigh,  died  in  the.  summer 
of  the  year  1838,  leaving  a  will,  made  in  June,  1834,  where- 
in were  contained  the  following  claases: 

« I  consider  the  most  benevolent  plan  that  I  can  pursue  to- 
wards my  n^proes,  will  be  the  following:  I  desire  that  they 
shall  all  be  sold  in  families;  that  husband  and  wife,  where  I 
own  both,  and  their  small  children,  shall  be  put  up  together. 
They  shall  not  be  sold  to  speculators,  but  to  persons  for 
their  own  use."  "  Happy,  Penelope's  daughter,  I  leave  to 
ny  sister  during  her  life,  and  to  be  sold  at  her  death,  or  to 


1«  EQUITY  CASES  IN  THE 

June  1840  be  made  free,  if  her  conduct  should  merit  such  a  distinction, 

g^^^    in  the  opinion  of  my  sister."    "  The  money  arising  from  the 

V.       sale  of  the  above  negroes,  shall  be  vested  in  bank  stock.    My 

Hinton  etgjgtgj.^  Margaret  G.  Hinton/  to  receive  two  thirds  of  the  in- 
'  terest;  and  my  brother,  Thomas  B.  Dashiel,  one  third,  dur- 
ing their  lives.    At  their  death,  the  bank  stock  to  be  given  to 
Grayson  Dashiel,  the  eldest  son  of  my  brother,  Thomas 
Dashiel." 

To  this  will  the  testatrix,  in  July,  1836,  added  a  codicil  in 
the  following  words: 

"  Feeling  and  knowing  at  all  times  the  uncertainty  of  life, 
I  desire  that,  in  case  the  education  and  tuition  of  Grayson 
Dashiel  is  withheld  from  me,  not  having  confidence  in  those 
that  now  direct  his  ways,  I  give  and  desire  the  bank  stock 
before  named  and  disposed  of,  to  be  divided  between  the  said 
Grayson  Dashiel,  Sarah  Ellen  Dashiel,  and  Elizabeth  Mary 
Dashiel;  the  two  latter  named  persons  are  the  children  of 
ray  youngest  brother,  George  Warren  Dashiel.  If  Grayson 
should  die  without  heirs,  his  portion  to  be  divided  between 
Sarah  Ellen  and  Elizabeth  Mary  Dashiel."  The  bill  then 
stated  that  the  plaintiff,  who  was  named  executor  in  the  said 
will,  and  had  qualified  thereto,  had  sold  the  slaves,  required 
by  the  will  to  be  immediately  sold,  upon  a  credit  of  twelve 
months,  with  interest  on  the  purchase  money  Irom  the  date; 
and  that,  as  the  term  of  credit  was  about  expiring,  he  was 
desirous,  as  soon  as  he  could  collect  the  money  due  on  the 
sales,  to  invest  it  in  bank  stock,  according  to  the  directions 
of  the  will;  but  that  a  dijQScuIty  was  likely  to  arise,  in  the 
execution  of  the  said  trust;  for  that  the  defendant,  Joseph  B 
Hinton,  whose  wife  was  the  sister  of  the  testatrix  named  in 
the  will,  insisted  that  nothing  was  to  be  invested  in  stock  but 
the  principal  sum  for  which  the  sales  were  made,  and  not  in- 
terest accruing  on  such  sales  from  the  time  when  they  werf 
made,  up  to  the  day  of  payment;  and  claimed  that  two  thirds 
of  such  accruing  interest  should  be  paid  over  to  him,  as  due 
to  his  wife  as  profits,  interest  or  income.  The  bill  further 
stated  that  the  said  Joseph  B.  Hinton  insisted,  that  under  thf* 
clause  of  the  will  in  relation  to  the  negro  Happy,  she  passe 
to  his  wife,  and  had  consequently  vested  in  him  atisoluteV 
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and  not  merely  for  the  life  of  his  wife;  and  he  had  expressed  ^^^^  1^40 
a  design  to  sell  the  said  slave.     But  the  plaintiff  alleged  that ""  g^^^ 
he  was  advised,  that  in  both  of  these  claims  of  the  defendant,        r 
Hinton,  he  was  wrong;  and  the  plaintiff  could  not  safely  S^"^^,  ®^ 
yield  to  his  demands. 

The  bill  further  stated  th^  Grayson  Dashiel,  the  legatee 
named  in  the  will,  came  with  his  father  and  mother  to  the 
residence  of  the  testatrix,  in  the  year  1829  or  1830,  and  re* 
mained  with  her,  as  members  of  her  family,  about  the  space 
of  two  years,  when  he  and  they  left  her,  and  never  returned 
to  her  house;  nor  was  the  said  Grayson  everafler  under  the 
direction  and  control  of  the  testatrix.  Whether  the  said 
Grayson  was  entitled  to  the  whole  principal  of  the  bank  stock 
according  to  the  will,  or  whether  the  case  had  arisen  under 
the  codicil,  entitling  the  said  Sarah,  Ellen,  and  Elizabeth 
Mary  Dashiel  to  take  with  him,  the  plaintiff  alleged  that  he 
was  unable  to  decide;  and  that  he  was  advised  by  counsel 
that  it  was  a  question  of  doubt  and  difficulty,  on  which  he 
ought  not  to  determine.  The  bill  then  prayed  that  the  rights 
of  the  parties  and  the  duty  of  the  plaintiff,  upon  all  the  ques- 
tions above  stated,  might  be  declared  by  a  decree  of  the  court; 
and  that  should  the  defendant,  in  the  opinion  of  the  court,  be 
entitled  only  to  an  estate  for  the  life  of  his  wife  in  the  negro 
Happy,  he  might  be  decreed  not  to  sell  or  remove  her;  and 
that  proper  and  adequate  security  might  be  taken,  under  the 
direction  of  the  courts  that  she  might  be  forthcoming  at  the 
expiration  of  the  life  estate. 

The  answer  of  the  defendants  admitted  the  facts  set  forth 
in  the  bill,  but  insisted  upon  their  respective  rights  under  the 
will  of  the  testatrix. 

Badger  for  the  plaintiff. 

W,  H.  Haywood  for  the  defendants. 

Gaston,  Judge.  Upon  the  questions  which  have  arisen 
between  the  plaintiff  and  the  defendants,  Joseph  B.  Hinton 
and  wife,  the  Court  is  of  opinion  with  the  plaintiff. 

The  testatrix  directed  by  her  will  certain  slaves  to  be  soldj 
the  money  arising  from  the  sale  to  be  vested  in  bank  stock; 
and  the  interest  of  that  stock  to  be  paid  two  thirds  to  her  sis- 
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"Tj  Dashiel,  during  their  lives,  with  certain  limitations  over  af« 
V.       ter  their  death.     The  executor  has  sold  these  slaves,  allow- 

Hinton  el  j^g  q^  gome  of  them  a  credit  of  twelve  months,  taking  bonds 
*  from  the  purchasers  drawing  interest  from  the  day  of  sale. — 
And  upon  these  facts,  it  is  contended  by  the  defendants, 
Hinton  and  wife,  that  only  the  principal  money  secured  by 
the  bonds  is  to  be  invested  in  stock;  and  that  the  interest 
which  accrues  on  the  day  of  payment,  is  divisible  as  that  of 
the  Bank  stock  would  have  been,  had  the  price  of  the  slaves 
been  instantly,  on  the  sale,  paid  in  cash  and  converted  into 
stock.  The  will  is  silent  as  to  the  terms  and  conditions  of  sale; 
but  we  hold  that  the  testatrix  did  intend  a  sale  upon  credit. 
This  is  the  universal  usage  of  the  State;  and  where  the  will 
intimates  nothing  variant  from  this  usage,  it  is  fair  to  sup- 
pose that  the  will  was  made  with  an  implied  reference  to  it. 
This  custom  is  either  founded  upon,  or  has  caused  the  e- 
nactment  of  the  statute,  which  makes  it  imperative  on  exec- 
utors or  administrators  who  sell  to  pay  debts,  or  to  make  di- 
vision of  the  personal  estate  of  their  testators  or  intestates, 
to  give  not  less  than  six  month's  credit  for  enhancing  the 
price  of  the  property.  See  act  of  1794, 1  Rev.  Stat,  ch.46.  sec. 
11.  A  credit  of  twelve  months  on  the  sale  of  slaves  is  usu- 
hl,  and  it  cannot  be  deemed  unreasonable  where  the  testatrix 
has  forbidden  that  they  be  sold  to  speculators,  or  to  others 
than  those  who  might  buy  for  their  own  use.  Such  pur- 
chasers have  usually  to  look  to  their  annual  crops  for  the 
means  of  meeting  their  engagements.  Believing  that  the 
testatrix  contemplated  a  sale  upon  credit,  and  entertaining 
the  opinion  that  the  credit  allowed  was  not  unreasonable,  we 
hold  that  the  amount  which  the  purchasers  are  to  pay  upon 
the  expiration  of  the  term  of  credit,  in  whatever  form  such 
payment  may  be  reserved  or  secured,  is  in  the  language  of 
the  will,  "  the  money  arising  from  the  sale." 

On  the  second  question  raised  between  these  parties,  we 

are  at  a  loss  to  see  upon  what  ground  a  larger  estate  in  the 

'  negro  girl  Happy  is  claimed  by  Mr.  and  Mrs  Hinton,  than 

for  the  life  of  the  latter.    Tlie  case  of  Jameses  executors  v. 

Masters,  3  Mur.  110,  where  this  Court  held  th  ;t  the  legatee 
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took  but  an  estate  for  life,  was  one  far  more  favorable  to  a  Jun«  WO 

claim  of  the  absolute  property  than  that  arising  upon  the  be-  *^ 

questnowunderconsideration.  The  potrer  which  the  testatrix        v 

has  conferred  on  Mrs.  Hinton,  directing  the  girl  to  be  soldI|*"^°"  *;^ 
,      ,     .  '  ,  ,  Uxorctal. 

or  set  free  at  her  death,  m  no  way  enlarges  her  estate. 

Upon  the  other  question  whereon  advice  is  prayed,  the 
Court  is  of  opinion  that  inasmuch  as  it  is  admitted  upon 
the  pleadings,  that  the  testatrix  did  not  have  the  direction  or 
controul  of  the  education  or  tuition  of  Grayson  Dashiell 
from  a  time  anterior  to  the  making  of  the  will  of  the  testa- 
trix until  her  death,  the  contingency  mentioned  in  the  codi- 
cil thereof,  upon  the  happening  of  which  the  interest  in  the 
bank  stock  bequeathed  in  the  body  of  the  will  to  said  Gray- 
son, became,  accordhig  to  the  terms  of  the  codicil,  divisible 
between  the  said  Grayson  and  Sarah  Ellen  and  Elizabeth 
Mary  Dashiell,  has  occurred.  The  dissatisfaction  which 
the  testatrix  declares  in  the  codicil,  with  the  manner  in 
which  his  education  and  tuition  were  ihen  conducted,  fur- 
nishes a  clear  exposition  of  the  sense  in  which  she  uses  the 
phrase  "  in  case  the  education  and  tuition  is  withheld  from 
me."  She  intends  that  the  conditional  and  prospective  dis- 
position made  in  the  codicil,  shall  depend  upon  the  /ac/, 
whether  the  training  of  this  youth  shall  continue  as  it  then 
was,  with  those  in  whom  she  had  not  confidence,  or  be 
brought  under  her  guidance  and  direction.  In  the  sense  of 
the  testatrix,  it  was  withheld  from  her,  because  she  had  it 
not. 

The  plaintiff  is  to  pay  the  costs  of  the  suit  out  of  the  fund. 

Per  Curiam.  Decree  accordingly. 
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Jone  1840      WILLIAM  THIGPEN  et  ah  m.  JAMES  J.  HORNE.et  al. 


In  equity,  a  distinct  appropriation  and  delivery  over  by  a  debtor  of  his 
ehosa  in  action^  for  the  benefit  of  one  of  his  creditors,  is  an  assignment 
of  them,  and  will  prevail  against  a  subsequent  assignment  by  deed  of 
all  his  ehoaes  in  action  to  another  creditor;  for,  as  in  neither  case  is  the 
assignment  a  transfer  of  the  legal  interest  in  the  ehaget  in  action^  that 
which  is  in  equity  an  assignment  first  in  point  of  time,  will  prevail. 

An  assignment  by  deed  of  all  a  debtor's  ehotea  in  action^  for  the  benefit  of 
one  of  his  creditors,  will  not  entitle  that  creditor  to  claim  money  not 
the  proceeds  of  such  cAosea  in  action^  paid  subsequently  by  the  debtor  to 
another  creditor. 

Upon  the  pleadings  and  proofs  in  this  case,  it  appeared, 
that  on  the  27th  of  April,  1837,  the  defendant,  John  Atkin- 
son, executed  to  the  plaintiffs,  as  trustees  of  sundry  creditors 
of  the  said  John,  and  lor  securing  the  payment  of  debts  due 
to  these  creditors,  a  deed,  whereby  he  assigned  to  the  said 
plaintiffs  a  large  quantity  of  produce,  several  specific  articles 
of  personal  property;  and  then,  by  general  words,  "  all  the 
goods,  wares  and  merchandize  in  his  store;  and  all  his  book 
debts,  bonds  and  notes,  of  whatever  description,  and  judg- 
ments." In  the  month  of  December,  1831,  the  said  John  had 
intermarried  with  Mrs.  Esther  J.  Tyson,  a  widow  lady,  pos- 
sessed of  considerable  personal  estate.  Before  this  marriage, 
all  her  personal  property  was  duly  conveyed,  with  the  con- 
sent of  the  said  John,  to  the  defendant,  James  J.  Home,  as  a 
trustee  to  hold  for  the  use  of  the  said  Esther,  until  the  mar- 
riage, and  from  and  after  the  solemnization  thereof,  then  in 
trust,  to  permit  her,  notwithstanding  her  coverture,  to  take 
all  the  profits  thereof  to  her  separate  use,  with  a  power  in  the 
said  Esther,  to  dispose  of  the  whole  of  the  said  property,  by 
instrument  in  nature  of  a  deed  or  will;  and  in  the  event  of  no 
disposition  being  made  by  her,  to  hold  to  the  use  of  the  said 
E:3lhcr's  then  child,  and  of  any  other  which  she  might  have. 
In  the  year  1834,  or  1835,  the  defendant,  John,  being  desi- 
rous to  raise  money  to  carry  on  his  mercantile  operations^ 
proposed  to  his  wife  to  sell  some  ot  the  negroes  included  in 
her  marriage  settlement;  to  which  she  ussented,  upon  condi- 
tion that  the  money  so  raised,  should  be  deemed  a  loan  from 
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her  to  him,  to  be  repaid  at  a  convenient  time  thereafter,  and  Jnne  1840 
to  be  re-invested  in  other  negroes.    The  negroes  were  ac-~^j  ^^  ^^ 
cordingly  sold  by  the  said  Atkinson  and  his  wire,  and  the    et  "al. 
money  so  raised  was  appropriated  to  his  mercantile  engage-       ▼ 
ments,  but  never  refunded  or  re-invested.    A  few  days  before     ^^  ^i^ 
the  execution  of  the  assignment  to  the  plaintiffs,  the  said  At- 
kinson, conscious  that  bis  embarrassments  were  becoming  in- 
superable, delivered  unla  John  A.  Vines,  (Home,  his  wife's 
trustee,  then  residing  at  a  considerable  distance,)  a  number 
of  notes  and  other  claims,  to  be  collected  for  and  applied  in 
part  satisfaction  of  this  debt  due  to  his  wife;  and  some  time 
after  the  execution  of  said  assignment  to  the  plaintiffs,  the 
said  Atkinson  made  a  formal  assignment  of  these  and  others 
to  the  said  Home,  and  paid  over  to  him  the  sum  of  $265  in 
cash;  which,  with  the  choses  in  action  so  transferred,  covered 
the  amount  of  the  said  debt. 

The  plaintifis,  by  their  bill,  insisted  that  the  assignment  to 
them  was  prior  to  the  assignment  to  Home,  and  required  that 
he  account  to  them  for  the  choses  in  action  thus  transferred 
to  him,  and  the  money  paid  therewith. 

The  Attorney  General  for  the  plaintiffs, 

Iredell  for  the  defendants. 

O  ASTON,  Judge,  having  stated  the  case  as  above,  proceeded 
as  follows:  The  plaintiffs  and  Home  are  both  trustees,  and 
both  represent  creditors  of  the  defendant,  Atkinson.  Neither 
of  the  assignments,  as  it  regards  the  choses  in  action,  trans- 
fers the  legal  interest — and  in  equity,  a  distinct  appropriation 
and  delivery  over  by  the  debtor  of  the  choses  in  action,  for 
the  benefit  of  his  creditor,  is  an  assignment  thereof.  The 
Court,  therefore,  declares  that  the  defendant,  Home,  is 
entitled  to  retain  so  much  of  these  choses  in  action,  or  of  the 
proceeds  thereof  as  were  actually  delivered  to  John  A.  Vines 
Before  the  execution  of  the  assignment  to  the  plaintiffs — but 
must  account  to  them  for  the  residue  thereof. 

As  to  the  money,  the  plaintiffs  have  no  claim  thereto,  un- 
less it  was  the  proceeds  of  the  choses  in  action  or  other  prop- 
erty embraced  in  their  assignment. 

There  mnst,  therefore,  be  an  enquiry,  to  ascertain  which  of 
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June  1840  the  clioses  in  action  assigned  to  Home  were  delivered  to 
~  Yioes,  before  the  date  of  the  assignment  to  the  plaintiffs — 
and  whether  the  money  paid  over  to  Home,  was  in  whole  or 
in  part  the  proceeds  of  property  assigned  to  the  plaintifis. 

Per  Curiam.  Decree  accordingly. 


CHARLES  McALlSTER,  Adm'r.  of  ELIZABETH  McALlSTER 
va.  JOHN  T.  GILMORE. 

Where  a  testator,  after  giving  to  his  wife  for  life  a  certain  plantation  and 
negroes,  directed  in  a  subseqaent  clause  that  his  estate  should  be 
kept  together  on  his  lands  and  plantation,  ('*  not  left  to  his  wife*')  for 
a  particular  time,  and  that  the  profits  which  had  accrued  during  that 
time,  should  b^  divided  between  his  daughter  E.  A.  and  his  Grandson 
J.  T.  G.;  and  then  in  several  distinct  sections  proceeded  to  limit  his 
•state,  real  and  personal,  in  and  among  his  family,  upon  the  happen- 
ing of  certain  contingencies;  and  then  in  another  section  devised  and 
bequeathed  as  follows:  >*  I  further  will,  that  at  the  death  of  my  wife 
all  that  estate  left  her  during  her  natural  life,  both  real  and  personal} 
be  equally  divided  between  my  daughter  E.  A.  and  her  children,  and 
my  grandson  J.  T.  G.,  provided  he  shall  have  attained  the  age  of 
twenty-one  years,  to  them  and  their  heirs  forever,"  il  was  /uld,  upon 
its  appearing  that  the  daughter  died  without  children  in  the  life  time 
of  the  tenant  for  life,  but  after  the  grandson  had  attained  the  age  of 
twenty  one  years,  that  the  remainder  in  the  property  given  to  the  wife 
for  life,  was  not  affected  by  any  clause  of  the  will  but  the  last,  and 
that  by  that  clause  a  moiety  of  the  remainder  in  the  slaves  vested  in 
interest  in  the  daughter,  either  immediately  npon  the  death  of  the  tes- 
tator, or,  at  least,  upon  the  coming  of  age  of  the  grandson,  so  that  up- 
on the  death  of  the  daughter,  her  husband  was  entitled  to  claim  the 
same  as  her  administrator. 

The  bill  charged  that  Joseph  Thomas  died  some  time  in 
the  jeai  1819,  leaving  a  will,  in  which  were  contained  the 
following  clauses:  '<  2nd,  I  give  and  bequeath  to  my  beloved 
wife,  Hannah  Thomas,  for  and  during  the  term  of  her  natu- 
ral life,  the  following  property,  viz.  old  Primus,*'  &c.,  also 
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that  part  of  my  plantation  that  I  bought  of  Mr.  Beard,  &c.  Jane  1840 
"Item  8th.  I  will  and  desire  that  all  my  estate,  both  real  and  ~ 
personal,  not  already  devised,  shall  be  kept  by  my  executors  v 
on  the  lands  and  plantation,  (I  mean  that  part  not  left  to  my  Gilmore. 
wife)  to  tend  and  carry  on"  &c.  I  further  will,  that  should 
my  daughter  Elizabeth  McAlister  breed  and  raise  children, 
that  the  nett  proceeds  of  my  estate  be  equally  divided  be- 
tween my  grandson  John  T.  Gilmore,  my  daughter  Eliza- 
beth McAlister  and  her  children — ^my  daughter  Elizabeth 
McAlister  and  her  children  to  receive  their  parts  of  the  pro- 
ceeds of  the  mills  and  lands  annually,  and  that  my  grandson 
John  T.  Gilmore,  receive  his  proportionable  part  of  said  pro- 
ceeds when  he  shall  have  arrived  to  the  age  of  twenty-one 
years,  and  not  before.  Item  9th.  I  will  and  desire,  that  should 
my  grandson  John  T.  Gilmore  die  before  he  attains  to  the  age 
of  twenty-one  years,  then  I  give  and  bequeath  to  my  daugh- 
ter Elizabeth  McAlister  all  my  estate,  both  real  and  personal, 
to  her  and  her  heirs  forever.  Item  10th.  I  will  further,  that 
should  my  daughter  Elizabeth  McAlister  die  without  chil- 
dren before  my  grandson  John  T.  Gilmore  arrives  to  the 
age  of  twenty  one  years,  then  I  give  and  bequeath  to  my 
grandson  John  T.  Gilmore,  all  my  estate,  real  and  personal, 
which  has  not  been  already  devised.  Should  my  grandson 
John  T.  Gilmore  die  after  that  he  may  have  arrived  to  the 
age  of  twenty  one  years,  without  children  begotten  in  wed- 
lock, then,  and  in  that  case,  I  give  and  bequeath  all  that  part 
of  my  estate  left  to  him,  to  be  equally  divided  between  my 
brother  William  Thomas's  children,  viz."  &c.  "Item  11th. 
Should  my  grandson  John  T.  Gilmore  attain  to  the  age  of 
twenty-one  years,  and  my  daughter  Elizabeth  McAlister  and 
her  children  or  either  of  them  be  living  at  that  period,  then 
I  will  and  desire  that  all  my  estate,  both  real  and  pcBBonal, 
be  equally  divided  between  my  grandson  John  T.  Gilmore, 
my  daughter  Elizabeth  McAlister  and  her  children,  consist- 
ing of  the  following  negroes  and  lands,  viz:"  &c.  "Item 
12th.  I  further  will  that  at  the  death  of  my  wife  Hannah 
Thomas,  that  all  that  estate  left  her  during  her  natural  life 
both  real  and  personal,  be  equally  divided  between  my 
daughter  Elizabeth  McAlister  and  her  children,  and  my 
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June  1840  grandson  John  T.  Gilmore,  provided  he  shall  have  attained 
McAlisie  '^®  age  of  twenty  one  years,  to  them  and  their  heirs  forever." 
V      The  bill  then  stated  that  John  T.  Gilmore  arrived  at  the  age 
Giloiore.  ^f  twenty-one  years  about  the  year  1825,  and  that  Elizabeth 
McAlister  died  without  children  about  the  year  1830,  and 
that  the  plaintiff,  her  husband,  administered  upon  her  estate. 
It  was  further  stated  that  the  executors  had  assented  to  the 
bequest  to  the  widow  for  life,  and  that  she  had  taken  posses- 
sion of  the  slaves  and  other  property  bequeathed  to  her;  that 
she  was  still  living,  and  had  sold  her  interest  in  the  said 
slaves  to  the  defendant,  John  T.  Gilmore,  who  was  about  to 
remove  thence  beyond  the  limits  of  the  State.     The  plaintiff 
insisted,  that  under  the  will  of  Joseph  Thomas,  the  remain- 
der in  the  slaves  bequeathed  to  the  widow  for  life,  vested  in 
his  intestate  and  the  defendant,  and  that  in  the  events  that 
had  happened,  he  was  entitled  as  the  administrator  of  his 
wife,  to  one  half  the  said  slaves,  and  prayed  to  have  them  se- 
cured to  him.     The  defendant  put  in  an  answer  which  ad- 
mitted the  material  facts  stated  in  the  bill,  but  insisted  that 
he  was  solely  entitled  to  the  remainder  in  the  slaves,  after  the 
life  estate  in  his  grandmother,  the  testator's  widow* 
No  counsel  appeared  for  the  plaintiff  in  this  court. 
Badger  and  W.  H,  Haywood  for  the  defendants. 

Daniel,  Judge.  Upon  this  state  of  the  case,  there  can 
be  no  doubt,  and  we  so  declare,  that  the  remainder  in  the 
slaves  and  their  increase,  (which  had  been  bequeathed  to 
Hannah  Thomas  for  lite,)  vested  in  moities  in  Elizabeth  Mc- 
Alister and  John  T.  Gilmore.  Whether  the  said  legacy 
vested  in  interest  immediately  on  the  death  of  the  testator, 
or  on  John  T.  Gilmore's  arriving  to  the  age  of  21  years,  it 
is  now  unnecessary  to  decide,  as  Gilmore  arrived  at  21 
'  years  of  age,  before  the  death  of  Elizabeth  McAlister. 
But  our  atteniion  has  been  called  to  the  8th,  9th,  10th  and 
11th  sections  of  the  will.  On  reading  those  sections,  we 
have  no  hesitation  in  saying,  that  they  relate  entirely  to  oth- 
er portions  of  the  testator's  property,  and  do  not  touch  or  re- 
late to  the  property  given  by  the  testator  to  his  wife  for  life, 
and  then  in  remainder  (by  the  12th  clause)  to  Elizabeth  Mc- 
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Alister  and  John  T.Gilmoie.  67  the  6th  section,  the  property  Jaoa  1840 
(not  left  to  his  wife)  is  to  be  kept  tagether  for  a  particular 
time:  and  then  a  direction  how  the  profits  which  had  accrued 
during  that  time  should  be  divided  between  Mrs.  McAlister 
and  John  T.  Gilmore.  The  9th,  10th  and  1 1th  sections 
proceed  to  limit  the  said  property,  in  and  among  his  family, 
upon  the  happening  of  certain  contingencies.  The  property 
referred  to,  in  these  sections,  we  think,  does  not  include  the 
Interest  in  remainder  of  the  slaves  left  by  the  testator  to  his 
wife  for  life.  This  may  be  collected  from  what  the  testator 
has  said  in  the  8th  section^  f "  not  left  to  my  wifiPJ  as  well 
as  the  express  enumeration  and  designation  of  the  property 
intended  to  be  covered  by  the  11th  section,  at  least  by  the 
schedule  appended  to  the  foot  of  that  section;  which  schedule 
does  not  include  the  slaves  given  to  his  wife  for  life.  We 
think  that  the  12th  section  is  an  independent  clanse,  intend* 
ed  solely  to  dispose  of  the  property  given  before  to  his  wife 
for  life.  The  plaintiff  is  entitled  to  have  his  moiety  of  the 
slaves  secured,  &c. 

Per  Curiam.  Decree  accordingly. 


MACKEY  GREGORY  9».  NATHANIEL  J.  BEASLEY,  Adm*r. 
of  MARY  L.  GREGORY  etal. 

Where  a  testator  bequeathed  all  his  personal  property  to  his  fear  chiU 
dren«  A.,  B.,  C.  and  D.,  to  be  equally  divided  between  theno,  when 
his  son  A.  arrived  to  the  age  of  twenty-one  years,  **  and  if  one  or  two 
or  three  should  die  under  age,  or  without  lawful  issue,  for  all  tho 
propoity  to  go  to  the  surviving  ones  forever;*'  it  wmheld^  that  upon  the 
death  of  D.,  a  daughter,  before  her  arrival  at  full  age,  but  after  A.  had 
attained  twenty-one  yeare  old,  her  share  would  go  over  to  her  broth- 
trs  then  living;  and  that  neither  the  child  of  a  sister  who  had  died  af- 
ter  atuiniog  full  age,  nor  the  next  of  kin  of  the  testator,  was  entitled 
to  any  part  of  it. 

Samuel  Gregory  died  sometime  in  the  year  1824,  leaving 
a  will,  in  which  he  bequeathed  as  follows: 

3 
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Juno  1840     tt  I  gi^e  ^^iQ  jyjy  fou,,  children,  Maria,  Frederick,  Mackey 

^^^  ^^ "  and  Mary  Lucilla  Gregory,  all  my  property,  to  be  equally  di- 

V       vided  when  my  son,  Frederick  Gregory,  arrives  to  the  age 

Beasley.  ^f  twenty-one  years  old.    And  if  one,  or  two,  or  three  should 

die  under  age,  ^r  without  lawful  issue,  for  all  the  property  to 

go  to  the  surviving  ones  forever." 

Frederick  Gregory  arrived  at  full  age  in  March,  1835;  soon 
after  which,  upon  a  petition  filed  for  that  purpose,  the  slaves 
belonging  to  the  testator's  estate  were  divided  into  four  lots 
or  shares,  and  the  report  thereof  was  confirmed  at  the  Febru- 
ary Term,  1836,  of  Chowan  County  Court.  Maria  married 
the  defendant,  Beasley;  arrived  to  the  age  of  twenty-one 
years;  had  issue  a  daughter,  now  alive,  and  died  in  January, 
1834.  Mary  Lucilla  Gregory  died  under  age,  and  without 
issue,  in  May,  1838.  The,  widow  of  the  testator  married, 
and  had  issue  a  son,  now  living.  Mackey  Gregory,  the 
brother  of  the  intestate.  Mary  Lucilla,  filed  this  bill  against 
her  administrator,  and  also  against  the  representative  of  Ma- 
ria Beasly,  the  next  of  kin  of  the  said  Mary  Lucilla  and  Fred- 
erick Gregory;  in  which  he  claimed  to  be  entitled  to  one  half 
of  the  share  of  the  slaves  allotted  to  the  said  Mary  Lucilla, 
admitting  that  his  brother,  Frederick,  was  entitled  to  the  oth- 
er half.  Answers  were  put  in  by  the  defendants,  admitting 
the  above  facts  to  be  true,  and  insisting  upon  the  interests  of 
the  parties  respectively. 

The  cause  was  submitted,  without  argument,  by 

M.  Haughton  for  the  plaintiff,  and 

A.  Moore  for  the  defendants. 

Daniel,  Judge,  after  stating  the  case  as  above,  proceeded 
as  follows:  There  are  three  sets  of  claimants  upon  the  share 
that  fell  to  the  intestate,  Mary  Lucilla  Gregory.  Firsts  the 
two  surviving  brothers.  Secondly^  the  two  surviving  broth- 
ers and  the  defendant,  the  administrator  of  the  deceased  sis- 
ter, Maria.  Thirdly,  the  next  of  kin  of  Mary  Lucilla,  un- 
der the  statute  of  distributions. 

The  executory  devise  being  good  in  law,  the  next  of  kin, 
as  such,  have,  we  think,  no  right  to  any  of  the  share.  It  is 
very  probable  that  the  testator,  if  he  could  have  foreseen  tb6 
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events  which  have  happened,  might  have  limited  4  part  of  one  l84e 
this  fund  to  the  child  of  Maria.    But  this  Court  can  only  con- "" 
strue  wills;  it  is  not  allowed  to  make  them  for  testators.  The      ^^f^^ 
testator  has  said,  that  if  one,  or  two,  or  three  of  his  children  Beasley. 
should  die  under  age,  or  without  issue,  "  for  all  the  property 
to  go  to  the  surviving  ones  forever  J^    The  meaning  is,  that 
all  the  property,  or  original  share  of  one,  two,  or  three  of  his 
children,  dying  before  coming  to  age,  or  without  issue,  should 
go  over  to  the  child  or  children  then  surviving.    The  ex- 
pression "  surviving  onesy^  shews  this  to  be  his  meaning. 

We  do  not  subscribe  to  the  aj^ument,  made  by  the  defend- 
ants'  counsel,  that  the  testator  meant,  if  either  one,  two,  or 
three  of  his  children  should  die  before  the  time  of  division, 
viz:  before  Frederick  arrived  to  the  age  of  21  years,  then  on- 
ly  the  interest  of  the  person  so  dying,  should  go  over  to  the 
survivors;  but  not  if  any  died  after  the  lime  of,divisiou.  We 
can  find  nothing  in  the  will,  ta  tie  up  the  contingency  only 
to  the  time  before  the  division.  We  think  that  the  testator 
meant,  that  the  property  which  he  gave  to  each  of  his  chil- 
dren, should  be  divested,  and  go  over  to  the  survivors,  if  any 
of  the  four  children  should  die  without  issue,  before  they  ar- 
rived at  the  age  of  21  years.  This  opinion  is,  perhaps,  for- 
tified by  the  fact,  that  the  testator  must  have  known,  that 
when  Frederick  should  come  to  the  age  of  twenty-one  years, 
his  daughter,  Mary  Lucilla,  would  only  be  twelve  years  old. 
Yet  he  says,  (in  the  clause,)  that  if  either  die  under  age,  and 
without  issue,  the  property  is  to  go  to  thq  survivors;  which 
tends  to  shew,  that  he  did  not  mean  to  limit  the  contingency 
up  to  the  time  of  the  division  only,  but  afterwards,  also,  if 
the  event  should  occur.  Mackey  and  Frederick,  being  the 
only  children  surviving  at  the  death  of  their  sister,  Mary 
Lucilla^  are  entitled  to  the  said  share  in  moieties. 

Per  Curiam.  Decree  accordingly. 
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Jane  1840  SIDNEY  S.  PERRY  et  al.  vs.  JAMES  D.  NEWSOM,  Adm'r.  of 
— ——  BURWELL  PERRY  et  al. 

If  the  putative  father  of  bastard  children  procure  a  private  Act  of  Afi* 
eembly  to  be  passed  to  alter  their  names  and  to  legitimate  them,  and 
the  act,  aAer  reciting  that  they  are  his  illegitimate  children,  declares 
that  they  shall  be  legitimated  and  made  capable  to  take,  possess,  en* 
joy  and  inherit  any  estate,  either  real  or  persona],  \vhich  may  be  de- 
vised or  descend  to  them,  in  a&fuU  and  ample  a  manner,  to  all  intents 
and  purposes,  as  if  the  said  children  had  been  born  in  lawful  wedlock, 
it  makes  the  children  legitimate  to  the  person  who  is  recited  in  the 
act  to  be  their  father,  though  thexe  is  no  express  declaration  that  they 
shall  be  legitimated  to  him* 

The  agency  of  the  father  in  procuring  such  an  act  to  be  passed,  cannot 
affect  its  construction,  but  it  may  be  material  to  give  effect  to  it,  and 
make  it  operate  on  his  property, 

Whether  the  Legislature  can,  by  a  private  law,  before  tlie  death  of  thB 
owner  of  an  estate,  annul  the  capacity  of  one  person  to  succeed,  and 
confer  it  on  another  withont  the  consent  of  the  owner— Qu?  Out  if  it 
can,  it  is  not  presumed  to  have  so  intended,  without  an  explicit  mani« 

'  festation  of  such  intenu  On  the  contrary,  the  geneial  principle  is, 
that  private  acts  are  in  the  nature  of  assorances  at  common  law;  and, 
therefore,  that  their  operation  is  meant  to  depend  on  the  consent  of 
those  persons  who  are  in  ew^,  and  whose  estates  are  the  subjects  of  the 
acts. 

The  case  of  Drake  v.  Drake^  4  Pev.  Rep.  110,  distinguished  from  this 
and  approved. 

The  Bill  stated  that  Burwell  Peny  died  some  time  in  the 
year  1839,  intestate,  possessed  of  a  large  personal  estate,  and 
that  the  defendant,  Newsom,  became  his  administrator;  that 
the  complainants  were  the  illegitimate  children  of  the  said 
Burwell  Perfy  by  the  defendant,  Perry,  with  whom 

he  intermarried  after  their  birth;  that  prior  to  the  passage 
of  the  act  hereinafter  mentioned,  they  bore  the  maiden  name 
of  their  mother,  though  they  were  always  acknowledged  and 
treated  by  the  defendant's  intestate  as  his  children;  and  that 
he,  at  the  session  of  the  General  Assembly,  held  in  the  year 
1828,  procured  the  following  act  to  be  passed: 

"  An  Act  to  to  alter  the  names  of  Sidney  S.  Gay,  Samuel 
C,  Gay,  Mary  G.  Gay  and  Fabius  H.  Gay  of  Wake  county, 
r    and  to  legitimate  them. 

«  Be  U  enacted  ^c-,  That  Sidney  S.  Gay,  Samuel  C.  Gay, 
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Maiy  G.  Gay  and  Fabius  H.  Gay,  the  illegitimate  children  «Jiiie  1840 
of  Burwell  Perry,  shall  hereafter  be  known  and  distinguish-  r^       ~"7 
ed  by  the  name  of  Sidney  S.  Perry,  Samuel  C.  Perry,  Mary       v 
G.  Perry  and  Fabius  H.  Perry,  and  by  that  name  shall  beNew8om» 
made  capable  to  sue  and  be  sued,  plead  and  be  impleaded 
within  any  court  within  this  State;  and  by  that  name  shall 
be  legitimated  and  made  capable  to  take,  possess  and  enjoy 
and  inherit  any  estate,  either  real  or  personal,  which  may  be 
devised  or  descend  to  them,  in  as  full  and  ample  a  manner, 
to  all  intents  and  purposes,  as  if  the  said  Sidney,  Samuel, 
Mary  and  Fabius  had  been  bom  in  lawful  wedlock;  any  law 
to  the  contrary  notwithstanding." 

The  complainants  alleged,  that  by  the  foroe  of  this  act, 
they  became,  in  law,  legitimated  as  the  children  of  the  in* 
testate,  and  were  to  be  regarded  as  if  bom  to  him  in  lawful 
wedlock,  and  were  entitled  to  succeed  to  his  estate,  real  and 
personal,  as  his  only  children,  heirs  at  law,  and  next  of  kin; 
and  they  prayed  for  an  account  and  distribution  of  his  estate. 

To  this  bill,  the  defendants  demurred,  and  the  demurrer 
being  sustained  and  the  bill  dismissed,  the  plaintiff^  ap< 
pealed. 

Badger  for  the  pjaintifls. 

TF.  H.  Haj/wood  for  the  defendants, 

RuPFiN,  Chief  Justice.  The  act,  under  which  the  plain* 
tifis  claim,  cannot  be  read  without  receiving  a  vivid  impres- 
sion, that  it  was  meant  to  legitimate  these  persons  as  the 
children  of  Burwell  Perry.  It  states  them  to  be  "  the  ille- 
gitimate childrMi  of  Burwell  Perry;"  and  then  alters  their 
name  from  Gay  to  Perry,  and  by  this  last  name  they  are 
made  legitimate  and  capable  to  take  and  inherit  any  estate, 
either  r^  or  personal,  in  as  full  and  ample  a  manner  as  if 
they  had  been  bom  in  lawful  wedlock.  It  seems  to  us,  that 
there  can  be  but  one  answer  to  the  questions:  As  whose  chii- 
drenare  they  legitimated?  from  whom  may  they  tako  and  in- 
herit property?  It  would  have  been  more  formal  and  piofiss- 
sional  to  have  written  the  act,  that  they  should  be  deemed  the 
legitimate  children  of  Burwell  Perry,  and  might  succeed  to 
him.    But  if  the  act  had  been  so  drawn,  though  the  expres- 
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Jom  1640  sion  would  have  been  more  precise,  yet  the  sense  would  not 

p  .have  been  plainer  than  it  is  now.    For,  certainly  the  legiti- 

T       macsy  enacted  must  take  the  place  of  the  illegitimacy  recited. 

Newiom,  This  is  s  necessary  implication  from  the  riecital:  else,  why 
make  such  a  recital  at  all?  It  is  on  this  point,  that  the  pre- 
sent case  differs  from  that  of  Drake  v.  Drake,  4  Dev.  110; 
in  which  it  did  not  appear  whose  illegitimate  of&pring  the 
persons  were  deemed  by  the  Legislature  to  be.  But  here 
that  fact  is  affirmed,  and  necessarily  controls  the  construc- 
tion of  the  act,  and  renders  its  meaning  obvious.  When 
thus  rendered,  it  is  our  duty  to  execute  the  law,  whether  it 
be  a  public  or  private  statute;  for  the  difference  between  them 
is  not  in  their  obligation,  but  only  in  the  rules  of  construc- 
tion. The  latter  is  never  carried  beyond  its  letter  or  a  plain 
implication.  Here,  we  think  the  implication  a  necessary 
one,  from  the  language  of  the  act,  unaffected  of  course  by 
the  agency  of  the  father  in  procuring  it  to  be  passsed. 

Bat  although  the  agency  ot  the  father  can  have  no  influ- 
ence on  the  construction  of  the  act,  it  may  be  material  to  givQ 
effect  to  it,  and  make  it  operate  on  his  property.  We  do  not 
mean  to  say  positively  that  the  Legislature  cannot  make 
one  who  is  out  of  the  line  of  descents,  succeed  to  an  ances- 
tor against  the  consent  of  the  ancestor,  instead  of  him  who 
would  be  heir,  according  to  the  general  law.  Perhaps,  if 
the  power  of  disposition  by  the  ancestor  in  his  life  time  be 
not  restricted,  and  as  the  law  gives  the  capacity  to  inherit,  it 
may  not  be  beyond  the  power  of  the  Legislature,  by  even  a 
private  law,  passed  before  the  death  of  the  owner,  to  annul 
,    ♦'     the  capacity  of  one  person  to  succeed  and  confer  it  on  an- 

*  other.    But  if  that  can  be  done,  it  is  not  to  be  presumed  to 

have  been  intended,  without  an  explicit  manifestation  of  such 
intent.  On  the  contrary,  the  general  principle  is,  that  pri- 
vate acts  are  in  the  nature  of  assurances  at  common  law; 
and,  therefore,  that  their  operation  is  meant  to  depend  on  the 
consent  of  those  persons  who  are  in  esse,  and  whose  estates 
are  the  subjects  of  the  acts.  Whatever  difficulty  there  might 
be  upon  the  question  of  legislative  power  in  the  case  sup- 
posed, of  a  legitimation  against  the  will  of  the  ancestori  it 
does  not  exist  in  this  case.    The  bill  explicitly  states  the 


SUPREME  COURT  OP  NORTH  CAROLUA.  31 

father's  consent  to  the  act,  and  it  is  admitted  by  the  denrar-  ^"b*  18^0 
rer;  and,  consequently,  his  estate  is  bound  not  merely  by       """"" 
force  of  the  statute,  but  by  that  and  his  own  act  and  con* 
sent,  together. 

The  decree  must  be  reversed,  and  the  demurrer  overruled; 
and  the  cause  remanded  for  an  answer  and  other  procedin^ 
in  the  court  below.  The  costs  in  both  courts  must  be  paid 
out  of  the  assets  of  the  intestate. 

Feb  Curiam.  Decree  reversed. 


JAMES  NELSON,  Ex*r.  of  ANNIS  MOORE,  m.  JNO.  MOORE  etal. 

Where  a  testatrix  bequeathed  «*  that  all  the  balance  of  my  property  shall 
be  divided  between  L.  G.,  A.  N.,  M.  F.,  add  A.  and  I.  A.  B,  to  diaw 
one  share;  also  M.  and  N.  H.  to  draw  one  share,'*  it  torn  held^  that  the 
testatrix  intended  the  residaum  of  her  property  should  be  divided  into 
five  equal  shares,  of  which  one  share  was  to  go  to  the  two  B's,  and  one 
other  share  to  the  two  H*s;  and  the  throe  remaining  shares  to  the  three 
other  named  legatees:  and  it  was  further  fuld^  that  I.  A.  B.,  one  of  the 
legatees,  haviog  died  before  the  testatrix,  his  moiety  of  a  share  lapssd 
and  went  to  the  next  of  kin  of  the  testatrix;  becanse  all  the  legatees, 
whether  taking  whole  shares  or  moieties  of  shares,  would  have  been, 
if  they  had  lived,  not  joint  tenants,  bat  tenants  in  eommoa  of  the  fund. 

The  bill  stated  that  Annis  Moore^  being  possessed  of  a  con- 
siderable personal  estate,  died,  some  time  in  the  year  1834, 
after  having  made  a  will,  in  which  she  gave  divers  specific 
legacies,  and  then  bequeathed  as  follows: 

"  It  is  also  my  will  and  desire,  that  the  balance  of  my  prop* 
erty  shall  be  divided  between  Lucinda  Godley,  Annis  Nelson, 
Marina  Forest  and  Annis  and  John  Alexander  Brinkley,  to 
draw  one  share;  also  Marina  and  Nancy  Hardie  to  draw  one 
share.^ 

The  bill  then  stated  that  Annis  Nelson  died  before  the  tes- 
tatrix, leaving  a  son  by  the  name  of  William  M.  Nelson,  who 
was  entitled  to  her  share,  under  the  said  residuary  clause;  and 
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June  1840  that  John  Alexander  Brinkley  had  also  died  before  the  te«ta. 

ITT  trix,  whereby  the  legacy  to  him  became  lapsed.    The  bill 

Y       was  tied  by  the  plaintiflT,  as  the  executor  of  the  said  Annis 

Moore  et  Moore,  against  her  legatees  and  next  of  kin,  and  prayed  the 
advice  of  the  Court  as  to  how  he  should  pay  over  the  residue 
in  his  hands,  alleging  that  the  guardian  of  Marina  and  Nan- 
cy Hardie,  who  were  infants,  insisted  that  the  said  residue 
should  be  divided  into  two  equal  shares,  of  which  his  wards 
were  entitled  to  one,  and  the  other  legatees  and  next  of  kin  to 
the  other;  while  the  latter  contended  that  it  should  be  divided 
into  five  equal  shares,  of  which  Lucinda  Godley  was  entitled 
to  one  share,  Marina  Forest  to  one  share,  William  M.  Nel- 
son, son  of  Annis  Nelson,  to  one  share,  Annis  Brinkley  to 
one  moiety  of  one  share,  and  the  next  of  kin  of  the  testatrix 
to  the  other  moiety  of  that  share,  and  Marina  and  Nancy 
Hardie  were  eniitled  to  one  share. 

The  defendants,  in  their  answers,  admitted  the  facts  stated 
in  the  bill,  and  contended  for  the  construction  most  favorable 
to  their  respective  interests. 
No  counsel  appeared  for  the  plaintiff  in  this  Court. 
The  Attorney  General  for  the  defendants. 
Daniel,  Judge.  The  Court  is  called  upon  to  put  a  con- 
struction upon  the  residuary  clause  in  the  will  of  Annis 
Moore;  and  also  to  decide  upon  the  rights  of  the  parties,  ac- 
cording to  the  facts  admitted  in  the  pleadings.  We  are  of  the 
opinion  that,  by  a  fair  interpretation  of  the  said  clause,  as  sta- 
ted in  the  bill  and  admitted  in  the  answers,  the  testatrix  in- 
tended the  residuum  of  her  property  should  be  divided  into 
five  equal  shares.  One  share  was  to  go  to  the  two  Brinkleys: 
and  one  other  share  to  the  two  Hardies;  and  the  three  other 
shares  to  the  three  other  named  legatees,  viz:  Lucinda  God- 
ley,  Annis  Nelson  and  Marina  Forest.  This  construction  we 
think  necessarily  follows,  when  we  see  the  word  "  and^  the 
first  copulative  conjunction,  placed  immediately  preceding 
the  christian  names  of  the  two  Brinkleys;  and  the  words  "  to 
draw  one  share,  placed  immediately  following  the  names  of 
the  said  two  Brinkleys.  Then  comes  the  bequest  to  the  two 
Hardies,  in  these  words,  «  also  Marina  and  Nancy  Hardie  to 
draw  one  share." 
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The  testatrix  having  directed  ^<  shared  of  this  fund  to  be  Ji»«  iM> 
allotted  to  some  of  the  said  xesidaary  legatees,  the  whole  fund  * 

must  necessarily  be  supposed  to  have  been  intended  by  the 
testatrix  to  be  first  equcMy  divided  into  five  shares;  and  then 
two  of  these  five  shares  to  be  again  divided  between  the 
Brinkleys  and  Hardies^  This  being  so,  made  the  legatees 
take  in  distinct  shares.  Mrs.  Nelson,  one  of  the  legatees,  hav- 
ing died  before  her  mother,  the  testatrix,  and  having  left*  a 
son,  William  Nelson,  one  share  of  the  five  will  belong  to  him^ 
by  virtue  of  the  act  of  Assembly^  1  ReV.  Stat  ch.  122,  sec. 
16,  John  A.  Brinkley^  one  of  the  two  Brinkleys  who  was  to 
have  one  shares  having  died  in  the  life  time  of  the  testatrix, 
the  question  now  is,  whether  his  moiety  of  one  share 
survives  to  the  other  l^tees,  or  whether  it  lapses  and  goes 
to  the  next  of  kin  of  the  testatrix?  We  are  of  the  opinion 
that  all  the  reaiiduary  legatees,  whether  taking  whole  shares, 
or  moiety  of  shares,  would  have  been,  if  they  had  lived,  not 
joint  tenants,  but  tenants  in  common  of  the  fund;  therefore, 
the  moiety  of  the  one  share  bequeathed  to  the  said  John  A- 
lexander  Brinkley,  lapsed^  and  now  belongs  to  the  next  of 
kin  of  the  testatrix. 

Per  CuBiiiir.  Dectee  accordingly. 


THOMAS  SHEPHERD  m.  ISAAC  TRUITTetal. 

A  bill  filed  b  j  a  creditor,  charging  that  his  debtor  was  a  partoer  fai  a  par- 
ticular firm,  and  that  he  had  porehaaed  hia  debtor's  interest  thereioi 
under  an  ezeeation  against  him,  and  calling  for  an  acconnt  of  thapart 
nership,  cannot  be  ■netaioed  upon  proof  merelj  of  a  fraadaleat  sale  ar 
transfer  of  some  of  the  goods  to  the  firm  bj  the  debtof,  beeaaae  such 
sale  or  transfer  will  not  make  him  a  partner  therein. 

In  1835,  a  mercantile  firm  was  formed  and  did  business  al 
Franklin,  in  Macon  county,  under  the  name  of  Joseph  Welch 
te  Co.    It  was  composed  of  the  following  known  and  opeft 

4 


34  '  EdUITY  CASES  IN  THE 

iane  1840  partners,  namely,  James  Truitt,  Robert  Hall  and  Joseph 
"~rT  Welch.    In  Augfust,  1835,  Isaac  Trnitt  went  to  Charieston, 
V       in  South  Carolina,  to  purchase  goods  for  the  firm;  and  in  its 
'^''"^1*    name,  and  with  its  means,  he  made  purchases  to  a  considera- 
ble amount    At  the  same  time,  he  made  purchases  in  his 
own  name,  and  upon  his  own  credit,  to  the  value  of  about 
$600;  and  these  last  goods  were  packed  and  marked  in  his 
name,  and  so  arrived  at  Franklin,  in  wagons,  with  the  oth- 
ers.   Upon  their  arrival,  they  were  all  taken  into  possession 
by  James  Truilt,  Hall  and  Welch,  as  the  effects  of  Joseph 
Welch  &  Co.;  and  were  put  into  their  store  together,  for  the 
purposes  of  sale;  so  that  the  particular  goods  purchased  in 
the  name  of  Isaac  Truitt,  could  not,  as  the  plaintiff  alleged, 
'        be  identified. 

The  bill  stated  that  Isaac  Trnitt  was  then  much  indebted, 
and,indeed,in$olvent;  and  that,for  that  reason,he  was  not  held 
out  as  a  partner  in  the  firm  of  Joseph  Welch  &  Co.;  but  that  he 
was  in  fact  a  secret  partner;  and  that  the  goods  bought  and 
sent  in  his  name,  formed  a  part  of  the  capital  stock  ot  the 
firm,  put  in  by  Isaac  Truitt.  It  then  charged,  that  Thomas 
Shepherd  was  a  creditor  ot  Isaac  Truitt,  and  "  directed  the 
sheriff  to  levy  his  execution  on  the  interest  of  said  Isaac  in 
said  store;  and  that  the  said  Isaac's  interest  was  accordingly 
exposed  to  sale  and  purchased  by  the  plaintiff"  in  September, 
1835.  The  bill  was  filed  against  Isaac  Truitt,  James  Truitt, 
Hall  and  Welch;  and  charged  that  they  denied  that  Isaac 
Truilt  was  a  partner  in  the  firm,  and  consequently  refused  to 
come  to  any  account  with  the  plaintiff.  The  prayer  was, 
that  the  defendants  might  discover  the  terms  of  the  contract 
of  co-partnership,  and  that  there  might  be  an  account,  and 
Ihe  plaintiff  paid  what  might  be  found  due  to  him  thereon. 

The  answers  stated  that  Isaac  was  indebted  to  James 
Trnitt;  and  that  it  was  agreed  between  them,  when  Isaac 
went  to  Charleston  to  purchase  the  goods  for  the  firm,  that 
he  should  also  make  the  purchase  as  above  mentioned,  on  his 
own  credit;  and  that  James  would  take  those  goods  in  dis- 
charge of  his  debt;  and  that,  when  they  came,  they  were  re- 
ceived by  the  firm,  and  credit  for  the  value  thereof  given  on 
the  books  to  James  Truitt,  and  not  to  Isaac.    All  the  defend- 
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ants  distinctly  denied  that  Isaac  Truitt  was  a  partner,  or  had  Jon«  1840 
any  interest  in  th«  firm  of  Joseph  Welch  &  Co.  g     .     . 

There  was  evidence  that  the  members  of  the  firm  were  de-  t 
sirous  that  it  should  not  be  known,  that  any  of  the  boxes  "^'"'^^ 
were  marked  with  the  name  of  ^  Isaac  Truitt;"  that  the  sher- 
iff levied  on  one  of  these  boxes  of  goods,  but  it  was  never- 
theless opened,  and  the  goods  put  into  the  store  with  the  oth- 
ers. Afterwards,  the  sheriff,  without  disturbing  the  possess- 
ion of  any  of  the  goods,  put  up  to  sale,  at  the  store,  the  inter- 
est of  Isaac  Truitt  in  the  store,  and  the  plaintiff  purchased  it 
at  $400.  The  plaintiff  examined  several  witnesses^  and  a- 
mongst  them,  the  clerks  in  the  store,  as  to  the  interest  of  I- 
saac  Truitt  therein;  but  neither  of  them  gave  testimony  that 
he  was  a  partner,  or  in  any  manner  contradicted  the  answers 
on  that  head. 

No  counsel  appeared  for  either  party  in  this  Court. 

RuFFiN,  Chief  Justice,  having  stated  the  case  as  above, 
proceeded  as  follows:  The  proofs  in  the  case  can,  at  the  ut- 
most, only  raise  a  suspicion  of  the  fairness  of  the  transfer  of 
the  goods  from  Isaac  to  James  Truitt  or  the  firm.  But,  if 
that  be  admitted  to  be  fraudulent,  it  still  could  avail  nothing 
in  this  suit.  The  plaintiff  did  not  purchase  those  articles  in 
particular,  as  the  goods  of  Isaac  Truitt;  and,  on  the  contrary, 
his  bill  states  that  those  articles  are,  in  fact,  unknown.  If  he 
had  bought  them,  he  would  probably  have  brought  trover. 
The  sale  was  of  a  different  kind.  It  was  of  the  interest  of 
Isaac  Truitt  in  the  store,  as  a  partner;  and  the  scope  of  the 
bill  is  to  establish  that  he  was  a  member  of  the  firm;  and  to 
have  an  account,  shewing  his  interest  therein;  and  to  give 
the  plaintiff  the  benefit  thereof  under  his  purchase.  Now,  a 
fraudulent  sale  or  transfer  of  some  of  those  goods,  did  not 
make  the  vendor  a  partner  in  the  business.  To  notice  no 
other  objection,  therefore,  the  plaintiff  must  fail;  for  he  has 
not  proved  that  Isaac  Truitt  was,  in  any  way,  either  openly 
or  secretly,  a  partner.    Bill  dismissed  with  costs. 

Per  Curiam.  Bill  dismissed. 


36  EaUITY  CASES  IN  THE 


lane  1840        MARTHA  WILCOX  v$.  LITTLE  BURY  WILCOX  et  al. 

At  a  petition  to  re-hear  a  cause  does  not  per  ae  stay  proceedings  on  the 
decree  songfat  to  be  re-heard,  and  when  it  is  allowed,  affords  to  the 
court  an  opportunity  of  correcting  any  injustice  it  may  inadvertently 
or  erroneously  have  committed,  it  is  sdmost  a  matter  of  course,  unless 
the  applicaUon  be  uQreasonably  delayed,  not  only  to  receive  a  peti- 
tion, but  upon  it  to  re-hear  the  cause. 

It  is  proper  for  a  court  to  reiuse  to  re-hear  a  decree  rendered  by  consent, 
because  it  is,  in  truth,  the  decree  of  the  parties;  but  if  a  decree  be  the 
finding  and  judgment  of  the  court  open  the  bill,  answer,  proofs  and 
exhibits  in  the  cause,  an  interlocutory  order  subsequently  rendered  by 
consent,  upon  the  footing  of  that  decree,  will  not  prevent  the  impeach- 
ing of  the  decree  for  enor. 

Wherci  under  a  maniage  settlement,  the  property  of  the  wife  was  con- 
veyed to  a  trustee  upon  trust,  **  to  pay  to,  or  to  authorise  and  empow- 
er, the  husband  to  take  and  receive  from  time  to  time,  during  his  life, 
as  the  husband  of  his  said  wife  and  not  longer,  or  after  he  shall  so 
rea^e  to  be,  the  interest,  profits,  and  annual  produce  of  the  said  proper- 
ly, to  and  for  his  own  use,  and  that  of  his  said  wife,  but  so  that  the  same 
is  in  no  wise  to  be  subject  to  his  debts,"  it  wot  held  that  the  wife  was 
entitled  to  a  decent  support  and  maintenance  out  of  the  means  placed 
in  her  husband's  hands,  only  so  long  as  she  remained  living  with  him, 
unless  he  turned  her  away,  or  by^intolerabie  ill  usage  compelled  her 
tp  leave  him. 

On  the  22nd  of  February,  1828,  a  marriage  having  been 
agreed  upon,  and  being  about  to  be  solemnized,  between  Lit- 
tleberry  Wilcox  and  Mrs.  Martha  Hudson,  the  said  parties 
executed  an  indenture  with  Samuel  Johnston,  a  trustee  for 
<  that  purpose  selected,  whereby  all  the  property  then  belong- 
ing to  Mrs.  Hudson,  was  conveyed  to  the  said  Johnston,  his 
executors,  administrators  and  assigns,  in  tmst  for  her,  the  said 
Martha,  until  the  intended  marriage  should  take  effect;  and 
from  and  after  the  solemnization  thereof,  upon  trust,  "  to  pay 
to  or  to  authorise  and  empower  the  said  Littleberry  to  take 
and  receive,  from  time  to  time,  during  the  life  of  the  said 
Littleberry,  as  the  husband  of  the  said  Martha,  and  not  lon- 
ger or  ailer  he  shall  so  cease  to  be,  the  interest,  prolBts  and  an- 
nual produce  of  the  said  property,  to  and  for  his  own  use,  and 
that  of  the  said  Martha;  but  so  that  the  same  is  in  no  wise  to 
be  subject  to  the  debts  of  the  said  Littleberry."    And  by  the 
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said  settlement,  it  was  agreed  that  the  said  Martha  should  ^^^^  1840 
have  power,  during  the  marriage,  to  make  a  last  will  and""^.. 
testament,  and  thereby  dispose  of  the  said  property  at  her  y 
pleasure;  that  the  settlement  thereby  made,  and  intended  to  ^il^^x 
be  made,  for  the  said  Martha^  was  in  full  recompense  and  bar 
of  dower  or  a  distributive  share  out  of  the  estate  of  the  said 
Littleberry;  that  the  trust  thereby  raised,  should  terminate  at 
the  death  of  the  said  Martha;  and  in  the  event  of  her  dying 
without  making  any  last  will  or  testament,  the  proporty  there- 
by conveyed  should  go  to,  and  vest  in,  the  next  of  km  ot  the 
said  Martha.  Shortly  after  the  execution  of  this  indenture, 
the  said  parties  married,  and  lived  together  thereafter  as  man 
and  wife,  until  about  the  first  of  October,  1835,  when  Mrs. 
Wilcox  left  her  husband  and  home,  and  took  up  her  abode 
with  her  friend  Mrs.  Shine;  with  whom,  except  on  occasion- 
al visits  to  her  husband's  residence,  she  has  continued  to  dwell 
ever  since.  In  October,  1836,  Mrs.  Wilcox,  by  her  next 
friend,  Mrs.  Shine,  filed  her  bill  in  the  Court  of  Equity  for 
the  county  of  Halifax,  against  her. husband  and  Samuel 
Johnston.  This  bill  was  subsequently  amended;  and  as  so 
amended,  stated  the  marriage  settlement  and  the  subsequent 
marriage  of  Littleberry  Wilcox  and  Martha  Hudson;  and 
charged  that  Johnston,  the  trustee,  had  declined  to  act  as 
such,  and  for  some  time  had  been  removed  to  parts  unknown; 
that  since  the  marriage,  her  husband  had  enjoyed  the  annual 
interest  and  profits  of  the  property  so  conveyed  in  trust  to  the 
said  Johnston;  that  part  of  the  said  property  consisted  of  ne- 
gro slaves  and  of  the  issue  of  some  of  these  slaves,  born  since 
the  marriage;  that  she  had  been  informed  and  believed,  that 
her  said  husband  was  about  to  take  the  slaves  away  to  the 
South  himself,  or  was  offering  them  for  sale  to  a  person  or  ' 
persons,  whose  avowed  intention  it  was  to  carry  them  out  of 
the  jurisdiction  of  the  State;  that  she  apprehended  some  dis- 
aster of  this  kind  to  the  said  slaves,  to  be  caused  by  the  de- 
fendant, ^<  from  whom  she  is  separated,  and  cannot  live  on 
ternos  of  peace,  on  account  of  the  ill  treatment  of  her  said  hus- 
band;''  that  during  her  separation,  he  had  furnished  her  with 
n  few  articles  only,  and  those  of  very  inconsiderable  value 
for  her  livelihood;  and  that  these  were  wholly  inadequate  for 
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Jane  1840  her  reasonable  support  and  comfort;  "  whereas  she  is  advised 
^.j  that,  although  the  rents  &nd  profits  of  the  property  conveyedi 
r  were  properly  receivable  by  him,  yet  that  he  held  the  same 
Wiloox  fQp  the  joint  support  of  himself  and  the  plaintiff;  and  that,  on 
a  separation  under  the  circumstances  alleged,  she  was  and  is 
entitled  to  such  part  of  the  yearly  profits  of  the  property  con- 
veyed by  the  marriage  settlement,  as  was  and  is  necessary  for 
her  decent  maintenance  and  support."  The  bill  prayed  <<that 
the  defendant,  Littleberry,  may  be  enjoined  and  restrained 
from  sending  away  or  selling  the  interest  which  he  hath  in 
the  said  slaves;  that  the  plaintiff  may  be  decreed  a  decent  sup* 
port  since  her  separation  from  him,  and  such  further  relief  as 
her  case  requires;  that  another  person  be  substituted  as  a 
trustee,  in  the  place  of  the  defendant  Samuel;  and  that  a  writ 
of  sequestration  issue  to  keep  and  preserve  the  said  slaves." 
The  defendant,  Samuel  Johnston,  was  not  served  with  pro- 
cess, but  made  a  party  by  publication;  and  as  to  him,  the  bill 
was  taken  pro  confessoy  and  set  down  for  hearing  ex  parte. 
The  defendant,  Wilcox,  answered  the  bill.  In  relation  to 
the  charge  of  designing  to  make  away  with  the  negroes,  he 
positively,  in  bis  answer,  denied  that  he  entertained,  or  ever 
had  entertained,  any  such  purpose;  and  in  relation  to  the 
plaintiff's  claim  to  support,  he  declared  that  she  separated 
from  him  without  any  reasonable  cause,  not  because  of  his 
ill  treatment,  but  from  an  influence  over  her,  exerted  by  oth- 
ers for  interested  purposes,  and  against  his  wishes;  submitted 
that  he  was  not  bound  to  furnish  her  with  any  support,  while 
thus  living  apart  from  him;  but  insisted  that  he  bad,  never- 
theless, from  time  to  time,  supplied  her  wants  ai^ar  and  a3 
fully  as  he  could  prevail  upon  her  to  make  them  Known. 

To  this  answer,  there  was  a  general  replication — at  the 
fall  term,  1837,  upon  the  hearing  ex  parte  as  to  Johnston,  it. 
was  ordered  that  Andrew  Joynerand  Rice  B.  Pearce,  be  ap- 
pointed Trustees  in  the  place  of  the  said  Johnston.  At  the 
spring  term,  1839,  the  cause  coming  on  to  be  heard  upon  the 
bill  as  taken  for  confessed  as  against  the  defendant,  Johnston, 
and  as  between  the  plaintiff  and  the  defendant,  Wilcox,  upon 
the  bill,  answer,  proofe  and  exhibits,  it  wa^  decreed  as  follows: 
^His  Honor  doth  declare  that  the  defendant  did  claim  that  the 
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slaves^referred  to  in  the  bill  were  subject  to  his  entire  control;  June  1840 
that  he  had  a  right  to  remove  them  out  of  the  State  and  to  sell  "I^j 
them;  and  that  he,  the  said  Wilcox,  did  intend  to  remove  and  to  v 
sell  thesame;  and  the  courtdoth  declare,  thatupon  the trae con-  W>lcox 
struction  of  the  marriage  agreement  referred  to  in  the  plead- 
ings, and  exhibited  in  the  cause,  the  said  defendant  hath  no 
right  to  the  possession  of  the  lands  and  slaves  therein  men- 
tioned, but  only  to  receive,  during  the  joint  lives  of  himself 
and  the  plaintiff,  as  man  and  wife^  the  increase  and  yearly 
issues  and  profits  thereof;  and  that  the  said  increase  and  year- 
ly issues  and  profits  do  exclusively  belong  to  the  defendant, 
but  are  receivable  by  him  for  the  joint  use  of  himself  and 
the  plaintiff;  and  that  until  a  reconciliation  shall  be  effected 
between  them,  and  they  shall  again  reside  and  live  together, 
the  plaintiff  is  entitled  to  be  allowed,  out  of  the  issues  and 
profits,  a  suitable  sum  yearly  for  her  maintenance  and  sup- 
port; and  that  the  said  allowance  should  be  made  for  the 
time  past,  in  which  they  have  been  separated,  as  well  as  any 
separation  which  may  take  place  after  a  reconciliation  shall 
have  been  effected.  And  the  court  doth  declare,  that  on  fail- 
ure of  the  defendant  to  pay,  upon  request,  into  the  hands  of 
the  trustees,  for  the  separate  use  of  the  plaintiff,  such  sum 
as  may  become  due  for  such  .support  and  maintenance;  the 
said  trustees  shall  resume  the  possession  of  the  said  proper- 
ty, manage  and  control  the  same,  and,  after  deducting  all  pro- 
per charges  and  allowances,  and  retaining  for  the  use  of  the 
plaintiff  such  sum  of  money  as  may  from  time  to  time  be- 
come due  for  such  support  and  maintenance,  to  pay  over  the  • 
residue  thereof  to  the  said  defendants;  and  the  court  doth 
farther  declare,  that  the  plaintiff  had  a  right  to  require,  and 
ought  to  have,  adeqiiate  security  of  the  defendant,  that  the 
said  slaves  will  not  be  removed  out  of  this  State,  but  will  be 
kept  at  all  times  within  the  jurisdiction  of  this  court;  will 
be  surrendered  when  required  by  the  trustees  or  survivor  of 
them,  and  will  be  forthcoming  at  the  expiration  of  the  de- 
fendant's interest  therein,  and  to  be  then  surrendered  to  the 
person  entitled  to  the  same,  under  the  marriage  settlement 
aforesaid;  therefore  it  is  ordered  and  decreed  that  the  Master 
ascertain  and  report  to  the  next  term,  whether,  and  how  long, 
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June  1840  the  plaintiff  and  the  said  defendant  have  been  living  sepa- 
7JJTJ  rate  and  apart;  whether,  during  such  separation,  the  defend- 
V.  ant  had  contributed  any  thing,  and  if  so,  how  much,  and  to 
Wilcox  what  amount,  towards  the  plaintiff's  support  and  mainte- 
nance; whether  they  ase  now  reconciled  and  again  living 
together  as  msui  and  wife;  what  is  the  value  and  increase  of 
the  estate  mentioned  in  the  said  marriage  agreement,  and 
what  yearly  sum  will  be  a  proper  allowance  for  the  support 
and  maintenance  of  the  plaintiff  during  her  past  and  any 
future  separation  from  the  defendant.  And  it  is  ordered  and 
decreed  that  the  defendant  Wilcox  do  execute  and  deliver  a 
deed  of  release  and  assurance  of  all  his  intei^st  in  the  said 
property  to  A.  Joyner  and  R.  B.  Pearoe,  the  trustees  hereto- 
fore named  by  the  court,  upon  the  trust  declared  in  the  said 
marriage  agreement,  the  form  of  the  said  deed  to  be  settled 
by  the  Master;  and  that  said  defendant  pay  all  the  costs  of 
the  suit,  and  the  court  reserves  further  directions  until  the 
coming  in  of  the  Master's  report." 

At  the  succeding  term  of  the  court  in  the  fall  of  1839,  the 
following  orders  were  made,  viz:  <<  the  Master  having  made 
his  report  to  this  term,  and  the  defendant  being  desirous  to 
have  time  to  except  thereto,  and  to  procure  further  testimo- 
«  ny,  and  having  moved  therefor,  it  is,  by  consent  of  parties, 
ordered,  that  defendant  have  time  until  the  next  term  to 
except  to  the  said  report,  and  that  the  parties  may  take  fur- 
•  ther  depositions  and  file  exhibits,  and  that  the  plaintiff  may 
amend  her  bill;  and  also  it  is  by  the  like  consent,  ordered,  that 
the  defendant,  before  the  first  day  of  the  ensuing  court  of 
Halifax,  pay  into  the  office  of  the  Clerk  and  Master,  for  the 
use  of  the  plaintiff,  $400,  and  on  failure,  execution  may  is^ 
sue  therefor,  the  said  sum,  to  be  considered  as  a  pajrment  on 
account  of  the  sum  stated  in  the  report." 

At  the  spring  term,  1840,  the  defendant  Wilcox  prayed  for 
leave  to  file  a  petition  to  re-hear  thedecree  rendered  against  him 
at  the  spring  term,  1839,  and  that  the  cause  should  be  re-heard 
before  his  Honor,  which  motion  was  refused.  From  the  dis- 
allowance of  this  motion,  the  defendant  prayed  an  ^peal  to 
the  Supreme  Court;  and  this  pmyer  was  granted.  But  at  the 
same  term,  exceptions  having  been  filed  to  the  report  of  the 
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master,  and  the  proofs  on  both  sides  being  completed,  the  J«n«  ^840 
cause  was  finally  set  down  for  hearing,  and  on  motion  ofthe'^^ 
plaintiff,  was  ordered  to  be  transmitted  to  the  Supreme  Court.       y 

The  Attorney  General  for  the  defendant.  \x^^ 

Iredell  and  Badger  for  the  plaintiff. 

Gaston,  Judge,  having  stated  the  case  as  above,  proceed- 
ed as  follows:  It  does  not  appeal^  for  what  reason  the  Court 
refused  permission  to  the  defendant  to  file  his  petition  for  a 
re-hearing.  As  sueh  a  pelftion  does  not  per  ee  stay  proceed- 
ings on  the  decree  sought  to  be  re-heard,  and  when  it  is  al- 
lowed, affords  to  the  Court  an  opportunity  of  correcting  any 
injustice  it  may  inadvertently  or  erroneously  have  committed, 
it  is  almost  a  matter  of  course,  unless  the  application  be  un- 
reasonably delayed,  not  only  to  receive  a  petition,  but  fipon 
it  to  re-hear  the  cause.  It  is  said  here,  however,  that  the 
Court  properly  refiised  the  leave  asked  for,  because  it  was  ia 
effect  to  obtain  a  re-hearing  of  a  decree  rendered  by  dolisenU 
We  do  not  think  so.  The  decree  to  which  the  t)etition  dis- 
tinctly refers,  is  that  of  the  Spring  term,  183d,  Vhich  pur- 
ports to  be  in  no  respect  founded  on  consent,  but  to  be  the 
finding  and  judgment  of  the  Court  updh  the  bill,  answer  * 
proofi  and  exhibits  in  the  cause.  We  can  very  well  under- 
stand the  propriety  of  the  Court  reftising  to  re-bear  a  decree 
rendered  by  consent,  because  it  is  ifi  truth  the  decree  of  the 
parties;  and  in  such  a  decree,  ^$tai  pro  ratione  voluntas^" 
their  will  is  a  sufficient  reason.  But  we  do  not  s^  why  an 
interlocutory  order,  subsequently  made  upon  the  footing  of 
that  decree,  although  rendered  by  consent,  will  prevent  the 
impeaching  of  the  decree  for  error.  Such  decree'temaina^ 
nevertheless,  the  decree  of  the  court;  and  until  it  is  suspend^ 
ed  or  reversed,  must  be  executed  either  voluntarily  or  com- 
pQlsatorily.  Facilities  given  to  its  execution,  ought  not  to 
bar  a  becoming  and  regular  enquiry  into  the  merits  of  tha 
.decree  itself. 

Considering,  therefore,  that  the  defendant,  Wilcox^  is  enti- 
tled to  be  heard  herb,  in  relation  to  the  matters  adjudged  by 
the  decree,  which  he  sought  below  to  have  re-beard,  aa  weU 
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Jane  1840  as  upon  the  matters  presented  by  the  report  and  exceptions, 
w,        we  have  heard  the  cause  de  novo, 

""COX  I       .  -i-rt. 

Y  Upon  such  hearing,  we  have  come  to  a  conclusion,  diner- 

Wilcox  jjjg  greatly  from  that  which  was  declared  below.    We  agree 
thus  iar  with  his  Honor,  that  the  defendant  has  not  only 
claimed  to  have  a  right  to  sell  his  interest  in  the  slaves  com- 
prehended in  the  marriage  settlement,  a  claim  perfectly  well 
founded,  we  suppose— -but  has  thrown  out  threats  of  a  pur* 
pose  to  sell  them  out  of  the  State.    We  do  not  agree  to  the 
declaration,  that  the  defendant  actually  purposed  or  intend- 
ed to  remove  them.    We  believe  that  these  were  idle  threats, 
made  in  vexation  after  his  wife  had  left  him,  and  for  the  pur- 
pose of  being  repeated  to  her.    Nevertheless,  as  they  have 
"^^^^  afforded  her  a  ground  for  claiming  that  her  solicitude  about 
aUTesoat    the  slaves  should  be  quieted,  we  acquiesce  in  the  propriety 
byoneiwT- of  requiring  some  security  from  him  against  a  removal  of 
Hmited^n-  ^^^  property  without  the  State.    As  he  is  confessedly  a  man 
lerert  in     of  Unembarrassed  fortune,  a  simple  injunction  to  this  effect  is 
thoagh  idle,  all  that  is  uow  ncccssary. 

iheVbto-       In  the  court  below,  the  claim  of  Mrs.  Wilcox  to  a  decree 
m'l^and*'  "g^^nst  her  husband  for  maintenance  and  support  during 
for  cUim-   her  separation  from  him,  was  not  put  upon  the  ground  that 
to^prcYeDt^ such  separation  had  been   compelled  by  his  ill  treatment. 
mowoT     Nor,  in  our  judgment,  could  it  have  been  placed  upon  that 
ground.    Neither  the  pleadings  nor  the  proofs,  will  justify 
a  declaration  that  she  was  compelled  to  leave  him  because  of 
his  ill  treatment.  No  objection,  indeed,  has  been  taken  on  ei- 
ther side  to  the  proofs — if  proors  they  may  be  called — of  the 
matters  of  disagreement  between  the  parties,  and  of  the  causes 
why  they  live  apart;  and  for  the  satisfaction  of  the  parties, 
we  have  heard  these  proofs  fully,  and  considered  them  with 
care.    We  feel  it  incumbent  on  us  however  to  say,  that  none 
^^  ^ij      of  them  were  properly  admissible.    Perhaps  a  charge  can 
of"  ill   ^^  scarcely  be  brought  by  a  woman  against  her  husband,  more 
Sri^"fc'  indefinite  than  that  of  "ill  treatment,"  comprehending  as  it 
hSuud!*1s^^^  ®^^n^  offence  against  the  law  of  connubial  love  from 
too  Tigue    the  slightest  inattention  to  the  most  brutal  outrage.    So 
foaudation   vague  an  imputation  cannot  be  the  foundation  of  a  judicial 
^JjJ^^  sentence.    Besides,  it  cannot  for  a  moment  be  pretended,  that 
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every  act  of  improper  conduct,  on  the  part  of  a  husband,  Jan«  W40 
will  authorise  a  wife  to  leave  her  proper  place — his  side,  and^TTJ 
his  home-^and  if  she  alleges  that  he  has  been  guilty  of  such  r 
gross  misconduct  as  to  justify  this  seeming  revolt  from  her  Wilcox 
duty,  she  must  so  charge  the  misconduct,  that  it  may  be  ju- 
dicially seen,  when  the  fact  is  ascertained,  whether  it  be  of 
that  character  which  induces  a  forfeiture  of  his  right  to  her 
society,  and  that  he  may  have  a  full  opportunity  of  answer- 
ing distinctly  to  the  misconduct  charged,  and  of  explaining 
or  disproving  it  It  would  be  a  waste  of  time — ^if  not 
worse — to  attempt  any  analysis  of  the  complaints  and  re- 
criminations of  the  parties— the  neighborhood  rumours-— the 
various  surmises  and  conjectures  and  opinions  of  the  wit- 
nesses— relative  to  the  misunderstandings  and  separation  of 
this  married  couple,  with  which,  and  with  little  else  beside, 
their  depositions  are  filled.  We  pronounce  the  testimony  as 
inconclusive  and  unsatisfactory  as  the  charge  is  vague.  It 
lays  no  solid  foundation  whereon  to  adjudge  which  of  the 
parties  was  to  blame,  and  therefore  renders  it  probable  that 
neither  was  without  fault.  It  is  indisputable,  however,  that 
she  separated  from  him — and  we  are  obliged  to  say,  that  she 
has  not  shewn  any  sufficient  cause  for  that  separation. 

The  claim  of  the  plaintiff  must  then  rest  on  this,  that  un- 
der the  marriage  settlement,  the  profits  are  settled  to  the  com- 
mon use  of  the  husband  and  wife,  and  that  she  has,  there- 
fore, such  a  distinct  beneficial  interest  in  these  profits  as  to 
entitle  her  to  a  portion  thereof,  independently  of  her  hus- 
band, and   whenever  she  chooses  to  live  apart  from  him. 
We  cannot  acquiesce  in  these  views.    No  part  of  the  profits 
of  the  property  is  settled  to  the  separate  use  of  the  wife. 
The  whole  are  receivable  by  the  husband,  and  though  the 
object  or  purpose  for  which  they  are  limited  is  the  use  or 
beneht  of  his  wife  as  well  as  of  himself,  they  are  receivable 
by  him  as  her  husband^  and  applicable  to  her  use  as  his 
wife.    There  is  no  intimation  of  any  purpose  in  this  mar- 
riage, variant  from  that  perfect  union  of  persons  which  the 
law  contemplates  in  such  a  connection.     These  profits  are 
given  to  him,  that  he  may  the  better  comply  with  his  duty 
to  provide  for  his  wife — ^but  he  is  not  bound  to  provide  for 
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lone  1840  her,  when  she  disclaims  his  protection,  and  refuses  to  abide 

^.,        under  his  roof,    It  is  revoltine:  to  the  best  interests  of  domes- 
Wilcox  ,.,,,... 

y.       tic  morality  and  public  policy,  to  put  upon  the  settlement  a 

Wilcox  construction  which  would  amount  to  a  prospective  provision 
for  separation*— -and  offer  inducements  for  the  violation  of  the 
plainest  and  most  sacred  duties.  The  plaitiff  is  entitled  to 
a  decent  subsistence,  in  proportion  to  the  extent  of  the  means 
placed  in  her  husband^s  hands — but  it  is  while  she  remians 
I  under  his  wing,  where  she  has  plighted  her  troth  to  stay. 
If,  indeed,  he  had  turned  her  away — or  by  intolerable  usage 
compelled  her  to  leave  him — then,  as  he  has  rendered  the 
performance  of  her  duties  impossible,  his  obligation  to  sup- 
port her,  and  her  claims  on  him  for  subsistence,  would  not 
thereby  be  impaired. 

Our  opinion,  therefore;  is,  that  the  interlocutory  decree 
which  the  defendant,  Wilcox,  prayed  to  have  re-heard,  ought 
to  be  reversed  as  erroneous,  And,  upon  the  whole  matter, 
this  court  declares,  that  because  of  the  apprehensions  of  the 
plaintiff,  in  regard  to  the  safety  of  the  negroes  compreliend- 
ed  in  the  marriage  settlement,  excited  by  the  defendant's 
threats  to  sell  them  out  of  the  State,  the  plaintiff  is  entitled 
to  an  injunction,  restraning  the  defendant  from  removing  the 
said  slaves,  or  causing  them  to  be  removed  beyond  the  juris- 
diction of  this  courtri-and  approving  the  order  whereby  A. 
Joiner  and  R.  B.  Pearce  have  been  appointed  trustees,  in  the 
place  of  Samuel  Johnston,  the  court  directs  that  the  plain* 
tiff's  bill  in  respect  to  all  the  residue  of  the  matters  therein 
contained,  be  dismissed. 

The  plaintiff,  or  her  next  friend,  must  pay  the  costs  of 
taking  the  account.  The  residue  of  the  costs  must  be  paid 
by  the  defendant. 

Per  Curiam  Decree  accordingly. 
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JOHN  WHITE  w.  ELEANOR  GREEN  etah 

If  a  cause  be  set  down  for  hearing,  upon  the  bill,  answer  and  exhibits^ 
a  deed  which  is  filed  as  an  exhibit  is  evidence  foi  the  plaintiflf,  though 
it  be  act  admitted  in  the  answer. 

A  bequest  for  emancipation  prior  to  the  actof  1830, 1  Rer.  Stat  ch.  Ill, 
eec.  67,  i»  inoperative,  as  is  also  a  bequest  of  properly,  to  the  slaves 
directed  to  be  emancipated,  and  if  there  be  no  residuaiy  clause  in  the 
will,  the  slaves  and  the  property  bequeathed  to  them,  will  form  an  un- 
disposed surplus,  and  be  a  fund  for  the  satisfaction  of  the  testator^s 
debts  and  general  legacies,  unlesa  there  be  an  exemption  of  the  resi- 
due, or  the  charge  be  fixed,  by  plain  words  or  as  plain  implication,  on 
other  property  exclusively. 

A  bequest  for  certain  slaves  to  be  emancipated,  after  the  death  of  the  tes- 
tator's wife,  does  not  give  to  the  wife  an  estate  for  life,  by  implica- 
tion, in  the  slaves;  and  it  seems  that  the  doctrine  that  a  gifl  by  will  ts 
A.  after  the  death  of  B.,  is  a  gift  for  life  to  B.  by  implication,  doesnot, 
under  any  ctrcamstances,  apply  to  personal  chattels. 

It  is  a  general  rule  that  specific  legacies  do  not  abate  with*  or  contribute 
to,  general  legacies;  but  if  a  general  legacy  be  expressly  charged  upon 
a  specific  legacy,  it  is  otherwise;  or  if  a  general  legacy  be  given,  and 
there  never  was  any  fund  to  pay  it,  except  the  specific  legacies,  owing 
to  the  fact  that  every  thing  is  given  away  specifically,  then  the  gen- 
eral legacy  must  be  laised  out  of  the  personal  estate,  although  speci- 
fically bequeathed;  and  this,  though  there  may  be  a  surplus  which 
may  be  applied  to  the  satisfaction,  in  part,  of  the  general  legacy,  in 
consequence  of  some  of  the  bequests  being  void. 

Arthur  Green  died  some  time  in  the  year  1830,  leaving  a 
will,  in  which  were  contained  the  following,  among  other 
clauses:  <<  Item  1st  I  lend  unto  my  beloved  wife,  Eleanor 
Green,  during  her  natural  life,  all  my  land  and  plantation 
where  I  now  live,  including  house  and  all  the  household 
furniture,  and  every  thing  appertnining  thereto,  and  all  the 
kitchen  furniture,  stock  of  horses,  hogs,  cattle,  and  all  and 
every  other  stock  that  I  may  die  possessed  of,  bemg  in  and 
upon  the  aforesaid  plantation,  together  with  all  the  com,  fod- 
der, wheat,  &c. ;  all  the  negroes,  to- wit :  Esther,  Frank, 
Edney,  and  her  child  Louisa,  Eliza,  Jim,  Moses,  Amy,  Agnes, 
David,  Allen,  Jacob,  Tom,  Esther  the  2nd,  Harriet  and  Pol- 
ly; the  above  property  remains,  as  above  stated,  except 
that  which  of  the  same  may  hereinafter  be  nan^.  Item 
2nd.  After  the  death  of  my  before  mentioned  beloved  wife. 
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Jane  1840  Eleauor  Green,  I  give  and  bequeath  the  whole  of  the  same 
^  above  mentioned  property,  to  be  equally  divided  between 
V  my  beloved  neice  Patsey  Powell,  and  my  wife's  grand  daugh- 
Green  ter,  Mary  Ann  Watson,  to  them  and  their  heirs  forever,  the 
negroes  and  their  increase  included.  Item  3rd.  It  is  my  wish 
and  desire,  that  my  trusty  pegroes,  Ben  and  Nancy,  for  their 
long,  faithful  and  meritorious  services,  should,  at  the  death 
of  my  wife,  be  liberated  and  freed  of  their  bondage,  and  that 
I  desire  my  friend  Henry  Garret  to  attend  to  the  same,  and 
see  that  they  be  so  liberated  and  freed.  It  is  my  desire,  that 
the  aforesaid  Ben  and  Nancy,  should,  at  the  death  of  my  wife, 
have  a  part  of  the  tract  of  land,  which,  &c.;  also,  1  give  and 
bequeath  to  them,  one  cow  and  calf,  one  sow  and  pigs,  and 
a  certain  bay  mare  called  Jin,  to  them  and  their  heirs  for- 
ever." ^<  Item  5.  I  give  and  bequeath  unto  my  beloved  bro- 
thers, Joseph  J.  Green  and  Hardy  Green,  to  be  equally  divi- 
ded between  them,  all  my  proportion  of  my  father's  estate 
which  I  may  heir,  and  is  as  yet  undivided,  to  them  an,d  their 
heirs  forever.  Item  6th.  I  give  and  bequeath  to  my  wife's 
son,  William  Watson,  the  sum  of  five  hundred  dollars,  to  be 
paid  to  him  by  my  executor,  out  of  such  monies  as  he  may 
think  best.  And  last  of  all,  1  leave  my  friend  Henry  Garrett, 
to  this  my  last  will  and  testament,  my  executor,  to  carry  in- 
to effect  the  same,  in  the  best  way  and  manner  in  his  judg- 
ment, he  may  think  fit." 

The  bill  then  stated,  that  the  executor  named  in  the  will, 
qualified  thereto,  and  assented  to  the  bequest  to  the  widow 
for  life,  and  that  she  had  remained  in  possession  of  the  ne- 
groes ever  since,  without  any  control  being  exercised  over 
them  by  the  said  executor ;  that  the  testator  died  leaving 
personal  estate,  other  than  the  negroes  above  mentioned,  to 
a  much  greater  amount  than  was  sufficient  to  pay  all  the 
debts  against  the  estate ;  that  all  the  debts  had  been  paid, 
and  the  executor  had  lefl  the  State  insolvent.  It  stated  fur- 
ther, that  the  testator's  niece,  Patsey  Powell,  had  intermar- 
ried with  one  William  Webb,  who  conveyed  all  the  interest 
to  which  his  wife  was  entitled  in  remainder,  in  the  negroes 
mentioned  in  the  i  t«iuest,  to  the  testator's  widow  for  life,  to 
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the  plaintiff,  by  a  deed,  a  copy  of  which  was  filed,  and  pray-  Jane  1840 
ed  to  be  taken  as  part  of  the  bill.  ""  ^^^.^ 

The  bill  then  chained  that  William  Watson,  to  whom  the  y 
legacy  of  $500  was  given,  had  died  intestate,  and  Rice  B.  ^'•®"* 
Pierce  administered  upon  his  estate;  and  that,  for  the  purpose 
of  raising  the  said  legacy,  the  said  Rice,  combining  with  the 
testator's  widow  and  executor,  was  about  to.  sell  several  of 
the  negroes  mentioned  in  the  bequest  to  the  widow  for  life, 
under  a  power  of  attorney  from  the  executor,  which,  it  was 
insisted,  he  had  no  right  to  do,  as  the  legacy  of  the  negroes 
was  a  specific  one,  and  that  to  Watson  was  general;  and  there 
was  a  sufficiency  of  the  personal  estate  other  than  the  ne- 
groes, to  pay  it.  The  prayer  of  the  bill  was  for  an  injunc- 
tion and  for  general  relief. 

The  defendants,  who  were  Mrs.  Green,  the  testator's 
widow,  Henry  Garrett,  his  executor,  and  Rice.  B.  Pierce, 
the  administrator  of  William  Watson,  all  answered  the  bill; 
and,  in  their  answers,  admitted  the  death  of  the  testator,  and 
that  he  left  a  will  containing  the  clauses  mentioned  in  the 
bill.  They  also  admitted  the  qualification  of  the  executor; 
but  denied  that  he  had  ever  assented  to  the  legacy  to  Mrs. 
Green.  They  admitted  that,  at  the  death  of  the  testator,  there 
was  on  hand  a  considerable  estate,  which  might  be  called 
perishable,  consisting  of  horses,  stock  of  other  descriptions, 
com,  fodder,  &c.;  and  they  stated  that  there  was  owing  to  the 
estate  about  $80;  and  there  was  on  hand,  in  cash,  $20;  and 
that  the  debts  against  the  estate  amounted  to  about  $230. 
The  defendant,  Pierce,  stated  that  before  he  had  legal  notice 
of  the  injunction,  which  had  been  granted  upon  the  filing  of 
the  bill,  he  had,  as  the  agent  of  the  executor,  for  the  purpose 
of  satisfying  the  legacy  to  his  intestate,  sold  three  of  the 
.  slaves  mentioned  in  the  bequest  to  the  widow  for  life,  for  the 
sum  of  i705]  and  that  he  then  held  the  bonds  given  for  the 
purchase  money.  The  defendants  insisted  that  the  legacy  to 
Watson  was  a  charge  on  the  whole  personal  estate;  and  that 
the  executor  had  a  right  to  raise  it  by  a  sale  of  the  negroes, 
instead  of  the  other  personal  estate  given  to  the  wife. 

The  cause  was  set  for  hearing  upon  the  bill,answers  and  ex- 
hibits; and  upon  the  hearing,  at  Halifax,  on  the  Spring  circuit 
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Jnoe  1840  of  1839,  his  bonor  Judge  Bailey,  pronounced  the  follow- 
""ing  decree:  "  This  case  n«w  coming  on  to  be  heard  on  the 
Y  bill  of  injunction,  answer  of  the  defendants,  and  exhibits 
Otemn  filed  in  the  cause,  the  court  doth  declare,  that  the  com- 
plainant, White,  is  entitled  to  the  share  of  the  negroes  be* 
queathed  by  Arthur  Green  to  his  neice,  Patsey  Powell,  and 
'  that  the  testator,  Green,  died  intestale  as  to  his  two  negroes, 
Ben  and  Nancy,  as  well  as  the  property  bequeathed  to  them. 
The  couTt  doth  further  declare  the  legacy  given  by  the  tes* 
tator  to  William  Watson,  to  be  a  general  legacy,  and  the  ne- 
groes bequeathed  to  Patsey  Powell  to  be  specific,  and  that 
the  legacy  to  William  Watson,  is  no  charge  on  the  negroes 
given  to  Patsey  Powell  and  Mary  Ann  Watson,  and  it  ap- 
pearing to  the  Court,  that  the  defendant  Pierce,  as  agent  of 
the  executor  Garrett,  has  sold  the  negroes  mentioned  in  his 
answer,  which  negroes  are  a  part  of  the  negroes  given  specifi- 
cally to  Mary  A.  Watson  and  Patsey  Powell,  after  the  death 
of  the  defendant,  Eleanor  Green,  and  taken  bonds  for  the  pay- 
ment of  the  purchase  money,  which  money  is  yet  uncollect- 
ed; it  is  therefore  decreed,  that  the  injunction  heretofore 
granted  by  this  Court,  against  the  defendants.  Rice  B.  Pierce, 
H.  Garrett  and  Eleanor  Green,  be  made  perpetual,  with  costs 
to  be  taxed  by  the  master;  and  as  to  the  bonds  for  the  negroes 
sold  by  the  defendant,  Pierce,  it  isordered  that  the  said  Pierce 
deliver  the  said  bonds  to  the  master,  or  the  money  therefor, 
with  interest;  and  that  the  master  collect  the  money  therefor, 
if  in  his  opinion  necessary,  and  invest  the  same  on  good  per- 
sonal security,  and  pay  over  the  interest  annually  to  the  de- 
fendant. Green,  and  hold  the  principal  money  subject  to  the 
trusts  in  the  will  of  Arthur  Green."  From  this  decree*  the 
defendants  appealed. 

Badger  and  B.  F.  Moore  for  the  defendants. 
Whitaker  for  the  plaintiff. 

RuFFiN,  Chief  Justice.  On  the  part  of  the  defendants, 
several  objections  have  been  taken  to  the  decree.  The  first 
is,  that  there  is  no  proof  to  sustain  the  declaration,  that  the 
plaintiff  was  the  purchaser  from  Webb  of  the  legacy  to  his 
wife.    But  we  think  otherwise.    The  will  of  Green  and  the 
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deed  from  Webb  to  the  plaintiff,  are  filed  a^  exhibits;  and  the  Judo  1940 
cause  was  set  down  to  be  heard  upon  tKe  bill,  answers  and 
exhibits.  Now,  although  the  answers  do  not  admit  the  plain-       ^ 
tiff's  purchase,  and  the  deed  to  him  has  not  been  proved  in    Green 
the  cause;  yet  setting  the  cause  down  to  be  heard  on  the    ^^  ^ ' 
bill,  answers  and  exhibits,  makes  the  deed  evidence  for  the 
plaintiff  as  the  answers  are  for  tho  defendants. 

It  is  next  insisted,  that  the  decree  is  erroneous  in  declaring 
the  testator  to  have  died  intestate  as  to  the  negroes  directed 
to  be  emancipated,  and  as  to  the  propertybequeathed  to  them. 
But  we  are  of  opinion,  with  his  Honor,  that  the  will,  as  to 
those  matters,  is  inoperative;  and,  therefore,  that  those  things 
are  not  disposed  Of  The  will  was  made  before  the  passogjs 
of  the  act  of  1830.  (See  I  Rev.  Stat.  ch.  Ill,  sec.  57.; 
Slaves  have  not  capacity  to  take  by  will,  and  a  legacy  to 
them  is,  like  the  direction  for  their  own  emancipation,  void; 
and  as  there  is  no  residuary  clause,  this  property  is  an  ufi- 
disposed  surplus.  S^nreif  v.  Bright^  1  Dev.  &  Bat  Eq^llS; 
and  Pendleton  v.  Blount.  14  491.  That  is  a  proper  fund 
for  the  satisfaction  of  the  legacy  to  William  Watson,  upon 
the  general  principle  that  debts  and  pecuniary  legacies  are 
payable  out  of  the  surplus  not  given  away  in  the  jGirst  in- 
stance. It  may  be  well,  however,  to  notice  here  two  other 
positions  respecting  this  fund,  taken  for  the  defendants. 

It  is  said,  that  the  testator  cannot  be  supposed  to  have  in- 
tended to  charge  this  sum  of  $500  on  the  negroes,  whom,  as 
far  as  he  can,  he  emancipates;  nor  upon  the  pittance  provi- 
ded for  them  out  of  the  personal  estate  after  his  wife's  death;' 
and  it  is  thence  inferred  that  the  charge  is  upon  the  other 
parts  of  the  personalty.  It  is,  no  doubt  true,  that  the  testator 
had  no  actual  intention  to  make  these  negroes  liable  for  the 
legacy  to  his  step-son,  and  was  not  aware  that  the  provisions 
of  his  will  in  their  favour,  were  mere  nullities.  But,  without 
any  particular  charge  on  it,  and  independent  of  any  inten- 
tion, the  law  throws  the  burden  upon  this  residue;  unless 
there  be  either  an  exemption  of  the  residue,  or  the  charge  be 
fixed,  by  plain  words  or  as  plain  implication,  oh  other  prop- 
erty exclusively.  We  have  no  such  exemption  here.  Had 
the  testator  known  that  his  direction  for  emancipatidn  must 
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June  1840  fail,  we  cannot  see  that  he  would  have  preferred  that  this 

«y. .      fund  should  not  pay  his  debts  and  general  i^acies,  but  go 

T       to  his  next  of  kin,  to  the  disappointment  of  his  specific  leg- 

Grwn    atees. 
0t  ft] 

Then,  it  is  said  again,  that  this  fund  is  not  immediately 

applicable  to  those  purposes,  but  only  the  remainder  after  the 
death  of  the  wife;  because  she  takes  a  lift  estate  in  these  ne- 
groes under  the  will.  We  cannot  think  so.  In  the  first  and 
second  clauses,  the  testator  gives  to  his  wife  for  life,  his  land, 
house-hold  and  kitchen  furniture,  his  stocks  of  horses,  cattle, 
hogs  and  sheep,  crops  of  difierent  kinds  and  provisions  on 
hand,  all  specifically;  and  sixteen  negroes,  by  name;  and  afler 
the  death  of  the  wife,  to  P.  Powell  and  M.  A.  Watson,  equal- 
ly to  be  divided  between  them.  Then  in  the  3rd  clause,  he 
directs  that  his  negroes,  Ben  and  Nancy,  (now  mentioned  for 
the  first  time.)  should,  at  the  death  of  his  wife,  be  liberated; 
and  desires  his  friend,  H.  Garrett,  whom  he  appoints  execu- 
tor, to  attend  to  the  same;  and  he  farther  gives  to  those 
slaves,  at  the  death  of  his  wife,  a  small  piece  of  his  land,  and 
some  trifling  articles  of  personal  property.  It  may  be  admit- 
ted, as  a  probable  conjecture,  that  the  testator  did  not  mean 
those  favorite  negroes  to  be  separated  from  the  others,  and 
from  their  old  mistress,  during  her  life.  But  there  is  no  such 
plain  demonstration  of  any  intention  on  the  point,  as  will  au- 
thorise the  Court  to  decree  whose  property  they  are,  upon 
the  footing  of  an  intention  in  the  testator,  instead  of  leaving 
them  to  be  disposed  of  by  the  law.  There  is  no  express  gift 
to  the  wife;  and  if  she  takes  at  all,  it  must  be  by  implication. 
Now,  we  do  not  know  a  case  in  which  the  doctrine,  that  a 
gift  by  will  to  A.,  after  the  death  of  B.,  is  a  gift  to  B,  for  life, 
by  implication,  has,  under  any  circumstances,  been  applied  to 
personal  chattels.  It  belongs  properly  to  estates  of  inheri- 
tance. With  respect  to  them,  it  is  settled,  that  a  devise  to 
the  testator's  heir,  after  the  death  of  A.,  implies  an  estate  to 
A.  for  life,  from  the  absurdity  of  the  heirs  taking  before  A. 
dies,  as  he  must  do  unless  A.  take.  But  where  the  devise  is 
to  one  who  is  not  heir,  after  the  death  of  A.,  then  it  is  equal- 
ly well  settled,  that  A.  takes  nothing;  but  the  estate  goes  in 
the  mean  time  to  the  heir  at  law.    In  the  cases  of  Hutton  v. 
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Simpson^  2  Vera.  723,  and  Willis  ▼.  Lucas,  1  Pr.  Wms.  J«n«  1840 
472,  this  doctrine  of  an  estate  by  implication  was  extended  to  """^J^TJJ 
a  devise  to  one  of  several  co-heirs,  after  the  death  of  the  tes-  y 
tator's  wife;  though,  certainly,  the  implication  is  much  less  ^'^/^ 
cogent  than  in  the  case  of  a  sole  heir.  And  in  the  cases  quo- 
ted at  the  bar,  Doe  v.  Summerset,  6  Bur.  2,608,  and  2  Wm. 
Bl.  692,  and  Ooodright  v.  Hoskins,  9  East.  306,  terms  for 
years  were  made  the  subjects  of  a  similar  implication.  The 
latter  case  turned  upon  very  peculiar  words  and  circumstan- 
ces, and  can  by  no  means  be  deemed  authority  for  the  gene- 
ral proposition,  that  a  bequest  of  a  term  to  A.,  after  the  death 
of  B.,  gives  the  intermediate  estate  for  B's  life  to  B.,  instead 
of  the  testator's  executor.  One  bequeathed  a  term  to  his  son 
A.  until  B.,  a  son  of  A.,  should  attain  21,  and  no  longer^^  but 
in  case  B.  should  die  in  bis  minority,  then  to  C.  and  D.,  two 
other  sons  of  A.,  or  either  of  them  attaining  the  age  of  21,  as 
aforesaid;  and  the  testator  desired  that  the  premises  might  be 
quitted  and  delivered  up  by  A.  accordingly*  The  question  . 
was,  whether  B.,  who  attained  21,  was  entitled?  and  it  was 
held  that  he  was.  The  Court  relied  much  on  the  direction 
to  A.  to  deliver  up  the  possession,  namely,  when  B.  came  of 
age;  and  it  was  asked  to  whom,  unless  to  B?  That  circum- 
stance does,  indeed,  point  to  B'is  taking  at  21;  but  alone,  it  is 
obviously  inconclusive,  since  A.  ought  to  deliver  the  possess- 
ion to  whatever  person  was  entitled  by  the  will  or  by  the  law. 
But  that  probability  was  strengthened  by  the  devise  over  up- 
on the  death  of  B.  before  2*1;  since  there  is  something  much 
like  an  absurdity  in  such  a  devise  over,  under  those  circum- 
stances, unless  B.  should  take,  if^e  attained  that  age.  But 
there  is  nothing  of  that  kind  in  this  will;  which  does  not  speak 
of  the  possession,  until  the  period  of  emancipation;  but  sim- 
ply makes  a  disposition  of  the  slaves  after  the  death  of  the 
wife;  which  is  quite  consistent  with  their  being  undisposed 
in  the  mean  while.  The  case  of  Doe  v.  Summerset,  was 
decided  by  two  Judges  only,  and  is  so  shortly  stated  in  both 
books  as  to  fiimish  no  satisfaction  as  to  the  ground  of  the  de- 
cision, except  that  the  Court  said  the  implication  need  not  be 
a  necessary  one.  The  facts  were,  that  the  owner  of  a  term 
for  years,  determinable  on  the  lives  of  his  daughter  B.^  and  of 
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Jane  1840  another  person,  C,  bequeathed  to  his  daughter,  D.,  after  the 
^jj  death  of  B.,  during  the  hfe  of  C;  and  it  was  held  that  B.  took 
▼  for  life.  Perhaps  the  two  daughters  were,  solely,  the  n«xt  of 
Grewi  jjijj  Qf  ^|je  testator;  and  the  case  may  have  gone  on  some- 
thing like  the  principle  in  Button  v.  Simpson^  respecting 
the  devise  to  one  of  two  co-heirs.  But  it  does  not  appear 
what  reason  brought  about  the  judgment;  and,  certainly,  the 
right  of  the  executor  interposes  itself  against  any  implication 
in  favour  of  the  daughter  B.  Besides,  this  case  directly  con- 
tradicts that  ofHorton  v.  HortoUy  Cro.  Jac.  74;  in  which  it 
was  held,  that  a  dpvise  of  a  term  to  a  son,  after  the  death  of 
his  mother,  did  not  imply  an  estate  to  her;  since  the  execu- 
tor, and  not  the  son,  would  by  law  take  such  part  of  the  term 
as  was  not  disposed  of.  T^^^^  reason  seems  to  us  to  have 
great  force  in  it,  and  to  be  decisive,  unless  in  cases  in  which 
there  may  be,  as  in  Goodright  v.  Hoskins,  very  special  pro- 
visions. But  in  this  case,  besides  the  general  rule,  as  we 
understand  it  to  be  settled  in  Horton  v.  Horton,  the  provis- 
ions of  the  will  tend  to  an  opposite  construction.  All  that 
the  testator  gives  to  his  wife,  is  given  in  one  sentence  and  for 
life,  including  a  number  of  slaves.  Then,  we  ask,  if  he  in- 
tended her  also  to  have  these  two  for  life,  why  their  names 
are  not  found  with  those  that  are  expressly  given  to  her?  It 
would  haye  been  then  easy  for  him  to  add,  that  after  her 
death,  such  and  such  should  go  to  his  nieces,  but  these  two, 
Ben  and  Nancy,  should  be  liberated;  and  from  the  absence  of 
such  a  provision,  there  arises  quite  a  fair  presuqapt ion  on  the 
other  side,  that  the  testator  did  not  intend  his  .wife  to  take 
these  negroes  for  life.  We  think,  therefore,  that  the  two 
slaves  were,  upon  the  death  of  the  testator,  assets  to  pay  debts 
and  legacies;  and  that  their  reasonable  hires  since,  and  their 
present  value  are,  as  a  part  qfthe  residue,  applicable  to  Ihe 
legacy  to  Watson. 

But,  if  the  residue  be  insufficient  to  pay  that  legacy,  after 
discharging  the  debts,  the  questions  remain,  whether  the  leg' 
acy  shall  fail  pro  ianio,  or  whether  it  shall  be  raised  out  of 
the  other  parts  of  the  estate?  His  Honor  belt],  that  the  lega- 
cies to  the  nieces  were  not  at  all  liable,  because  they  are  spe- 
cific, and  do  not  abate  with,  or  contribute  to,  general  lega- 
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cies.  That,  we  know,  is  the  general  role — ^but  there  is  an  Jane  1840 
exception  to  it,  within  which,  we  think,  this  case  falls.  If  a 
general  legacy  be  expressly  charged  upon  a  specific  legacy,  y 
then,  of  course,  it  is  payable  thereout.  So,  if  a  pecuniary  ^'«®" 
legacy  be  gi^en,  and  there  be  no  fund  to  pay  it,  or  rather,  if  ^  ^ ' 
there  never  was  any  fund  to  pay  it,  except  the  specific  lega- 
cies, owing  to  the  fact  that  every  thing  is  given  away  specifi- 
cally, the  necessary  construction  is,  that  the  general  legacy  is 
to  be  raised  out  of  the  personal  estate,  although  specifically 
bequeathed.  For,  it  ^  not  to  be  supposed  the  testator  meant 
to  mock  the  legatee.  Sayer  v.  Saj/er,  Pre.  Ch.  393,  Rop. 
Leg.  266,  3rd  ed.—  White  v.  Beatiie,  1  Dev.  Eq.  87,  320. 
This  will  descends  so  minutely  into  the  enumeration  of  ar- 
ticles, that  it  is  nearly  to  be  inferred  from  the  will  itself,  that 
it  disposes,  or  professes  to  dispose,  of  all  the  property  the  tes- 
tator had.  But  the  answers,  which  are  to  be  taken  to  be  true, 
remove  all  doubt.  They  state  that  the  testator  left  nothing, 
and  had  nothing,  at  the  making  of  the  will,  applicable  to  the 
payment  of  this  legacy,  but  such  as  he  has  given  specifically. 
He  left  cash  and  debts  due  to  him,  to  the  amount  of  about 
$100;  but  he  owed  a  larger  sura.  This  we  think  a  sufficient 
ground,  of  itself,  for  Iiolding  the  specific  legacies  liable,  with- 
out recurring  to  the  direction  to  the  executor  to  pay  the  pecu- 
niary legacy  '^  out  of  such  monies  as  he  may  think  fit." 
Those  words,  however,  strengthen  the  inference  of  the 
charge;  because  "  monies"  could  not  mean  cash  on  hand,  (of 
which  there  was  only  about  the  sum  of  220,)  but  meant  cash 
to  be  raised  by  the  sale  or  hiring  of  "  property." 

Nor  will  this  construction  be  affected  by  the  circumstance 
that  it  has  so  turned  out  that  there  is  a  surplus  applicable  to 
the  money  legacy,  in  coaseqiwnce  of  the  bequests  for  eman- 
cipation being  void.  The  question  is  as  to  the  intention  of 
the  testator  at  the  making  of  the  will;  at  which  time,  he  did 
not  anticipate  any  fund  from  this  source.  It  is  the  good  for- 
tune of  the  specific  legatees,  that  this  surplus  now  unexpect- 
edly exists;  because,  as  far  as  it  goes,  it  discharges  them.  But 
its  deficiency,  if  any,  they  must  make  good;  since  the  testa- 
tor, indeed,  expected  them  to  pay  the  whole. 

The  decree  must,  therefore,  be  reversed  so  far  as  it  declares 
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JoM  I840the  I^cy  to  William  Watson  not  to  be  payable  out  of  the 
^. .  specific  legacies  in  any  event;  and  a  declaration  must  be  made 
T  in  confoFHiity  to  this  opinion.  It  must,  then,  be  teferred, 
Green  |q  ascertain  the  sum  due  on  the  pecuniary  legacy;  and  to 
take  an  account  of  the  residue  of  the  testator's  personal  es- 
tate, (including  therein  the  slaves,  Ben  and  Nancy,  and  their 
reasonable  hires  and  profits  since  the  death  of  the  testator,) ' 
and  what  debts  of  the  testator  have  been  paid,  and  out  of 
what  funds;  and  what  remain  to  be  paid;  and  of  the  charges 
of  the  administration;  so  as  to  shew  yhat  sum  the  executor 
now  hath  or  ought  to  have,  applicable  to  that  legacy.  If  it 
should  thence  appear,  that  the  legacy  can  be  paid  without  re- 
course to  the  specific  legacieS|  the  plaintiff  can  then  be  re- 
lieved as  his  bill  stands.  But  if  those  legacies  should  be 
found  subject  for  the  whole  or  any  part  of  the  legacy,  the 
plaintiff*  will  be  under  the  neces^ty  of  bringing  in  the  other 
persons  liable  to  contribution. 

Par  Curiam.  Decree  accordingly. 
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ALBERT  G.   ANDERSON,  Adin'r.  of  MARY  ANDERSON  w.Joim  1840 
ELISHA  FELTON  et  al.  Ex'rs  of  NATHAN  THATCH  et  al.     

Wheie  a  teatator,  after  giTing  hia  manor  plaotation  to  hia  aon*  aod  two 
other  plantatiooa  to  hia  foor  daoghtora,  and  providing  that  all  hia 
Janda  ahould  he  rented,  and  hia  negroee  hired  oat  until  hia  yonngeat 
daughter  hecame  fifteen  yeare  old,  and  that  his  children  should  *«  he 
educated  and  hoarded  out  of  the  estate,*'  proceeded  aa  followa:  **  I 
likewiaa  will,  that  at  the  time  my  youngest  daughter  S.  T.  arrives  to 
the  age  of  fifteen  yeara,  all  my  negroea,  money  and  periahahle  estate, 
ahaJl  be  divided  hetween  all  my  ohildteo.  In  case  any  of  my  chiU 
dren  ahould  he  married  hefore  S.  T.  arrives  at  fifteen  yeara  of  age, 
then  my  will  is,  that  his  or  her  hoard  shall  he  stopped,  and  no  further 
charge  be  paid  for  him  or  her  until  S.  T.  arrives  to  fifteen,  when  he  or 
ahe  shall  receive  his  or  her  proportionable  part;"  it  wat  held  that  the 
legacies  to  the  children  were  not  veated,  but  contingent  upon  their 
living  to  the  period  when  the  teatator'a  youngest  daoghter  should  ar- 
rive to  the  age  of  fifteen  yeara,  or,  in  caae  of  her  death,  to  the  time 
when  ahe  would  have  arrived  at  that  age  had  ahe  lived,  and  that  only 
•thoae  of  the  children  who  were  alive  at  that  period,  could  take. 

From  the  pleadings  in  this  case,  it  appeared  that  Nathan 
Thatch  died  in  the  yetft  1832,  leaving  a  will,  in  which,  after 
providing  for  the  payment  of  his  debts,  and  the  working  of 
the  then  growing  crop,  he  devised  and  bequeathed  as  follows: 
<<  I  will,  that  all  my  perishable* estate  be  sold.  I  will  that  all 
my  lands  be  rented  out,  and  all  my  negroes  be  hired  out,  un- 
til my  youngest  daughter  Sarah  becomes  fiAeen  years  olcf — 
and  I  will  that  my  children  that  have  not  been  educated,  be 
educated  and  boarded  out  of  the  estate;  and  I  will  that  my 
mother  be  supported  out  of  my  estate  during  her  natural  life; 
and  that  my  two  plantations  near  Bethel  M.  House  shall  be- 
long to  my  four  daughters,  Rosanna,  Mary,  Jane  and  Sarah^ 
and  I  also  give  the  plantation  that  I  now  reside  on  to  my 
son,  Benjamin  Thatch.  And  I  likewise  will^  that  at  the 
time  my  youngest  daughter,  Sarah  Thatch,  arrives  to  the  age 
of  fifteen  years,  that  all  my  negroes  and  perishable  estate 
shall  be  divided  beiween  all  my  children,  and  money  like- 
wise to  be  divided.  In  case  that  any  of  my  children  should 
be  married  before  Sarah  arrives  at  fifteen  years  of  age,  then 
my  will  is,  that  his  or  her  board  shall  be  stopped,  and  no  fur- 
ther charge  be  paid  for  him  or  her  until  Sanli  arrives  to  fif- 
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June  1840  teon,  when  he  or  she  shall  receive  his  or  her  proportionable 
"T^  part."  The  testator  had  no  wife  at  the  time  when  his  will 
y  '  was  made,  and  leflt  no  widow  surviving  him,  but  his  five 
Felton  children  \<rete  all  living  at  his  death.  Mary,  one  of  the 
testator's  daughter^  named  in  his  will,  intermarried  with  the 
plaintiff  in  December,  1835,  and  shortly  thereafter  died  some 
time  in  the  year  1830.  Sarah,  the  youngest  daughter,  died 
shortly  afler  the  death  of  the  testator,  intestate,  unmarried, 
and  before  she  had  arrived  to  the  age  of  fifteen  years;  at 
which  age  she  would  have  arrived,  had  she  lived,  in  October 
1838.  The  plaintiff,  after  the  death  of  his  wife,  took  out 
letters  of  administration  on  her  estate;  and  in  March,  1839, 
filed  this  bill,  in  which  he  claimed  that  the  legacy  of  the 
"  negroes  and  perishable  estate"  and  "  money"  to  the  chil- 
dren of  the  testator,  was  a  vested  one,  and  that  after  the  time 
When  the  youngest  daughter  Sarah  would  have  arrived  at 
the  age  of  fifteen  years,  had  she  lived,  the  said  negroes,  mo- 
ney and  perishable  estate,  were  divisible  among  the  children 
then  living,  and  the  representatives  of  those  who  bad  there- 
tofore died.  The  answers,  admittingnhe  facts  as  above  stat-* 
ed  to  be  true,  insisted  that  the  legacy  was  contingent  and 
that  as  the  pIa[intiS^s  intestate  had  died  before  the  period  at 
which  the  property  was  to  be  divided,  she  was  entitled  to  no 
-share  thereof. 

W,  A.  Graham  for  the  plaintiff  The  legacies  to  all  the 
children  vest  at  the  death  of  the  testator,  but  the  period  for 
'^division"  ia4)09tponed  until  the  youngest  child  would  have 
attained  the  age  of  fifteen  years. 

1.  The  land  is  certainly  devised  in  presenti,  to  the  chil- 
dren; two  of  the  plantations  to  the  four  daughters  by  name, 
and  the  homestead  to  the  son;  yet,  by  the  preceding  clause 
of  the  will  "  the  land  is  all  directed  to  be  rented  out,  as  well 
as  ihe  negroes  to  be  hired  atU,"  until  S^rah  "  becomes"  fif- 
teen &c.  The  interest  of  Mrs.  Anderson  in  the  land  was 
vested.  The  negroes  seem,  in  the  testators  mind,  to  have 
been  coi^led  with  the  land;  and  the  perishable  estate  is  to 
be  "  dividecP^  as  the  negroes.  Hence  it  is  inferred  that  all 
thxee  follow  the  express  disposition  which  is  made  of  the 
land. 
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2.  The  terms  used  by  the  testator  throaghont,  shew  that  J"n«  iwa 
he  supposed  bis  childien  were  to  take  his  estate,  as  a  matter  xndenon 
of  course,  without  express  words  of  devise  or  bequest,  and       ▼ 
the  main  purposes  of  his  will  are  to  designate  when  the  en-    ^f  ^^ 
joyment  shall  commence  in  severalty,  and  how  the  property 

(of  all  kinds;  shall  be  partitioned  among  his  children  res- 
pectively. Indeed  all  the  others  are  secondary  and  tempora- 
ry— such  as  charging  the  estate  with  maintenance  of  his  mo« 
ther — ^renting  the  land  and  hiring  the  negroes  for  a  definite 
time— ^ucation  of  children  &c.  Thus  he  says  <'my  two 
plantations  shaU  belong  to  my  four  daughters,"  &;c.*— <^  all 
.  my  negroes  and  perishable  estate  shall  be  divided  between 
all  my  children,  and  money  likewise  be  dividedP — ^^  when  he 
or  she  shall  receive  his  or  her  proportionable  part";  all  of 
which  terms  consist  with  the  idea  that  the  testator  supposed 
bis  children  all  tenants  in  common  at  his  death,  and  that  he 
was  merely  directing  the  allotments  among  them,  and  desig- 
nating when  they  should  take  the  property  into  possession. 
This  view  is  fortified  by  the  fact  that 

3.  He  makes  no  limitation  over  of  the  property  in  any 
contingency— neither  in  the  event  of  death,  marriage,  birth 
of  issue,  nor  any  subsequent  occurreoce  whatever.  If  then 
the  intere^  of  the  deceased  legatees  were  not  vested,  the  sur- 
viving brothers  and  sisters  do  not  succeed  to  their  rights  as 
their  next  of  kin,  nor  as  legatees  under  the  testator's  will, 
but  as  next  of  kin  of  the  testator,  upon  the  ground  that  he 
died  intestate,  as  to  thoseparts  of  his  estate,-  when  it  is  man- 
ifest, that  he  des^ned  by  his  will  to  dispose  of  all  his  earth- 
ly interests. 

4.  Whatever  a  testator  does  not  give  away  by  will,  des- 
cends to  his  heirs,  or  is  to  be  divided  among  his  next  of  kin. 
Two  fifth  parts  of  this  estate  are  certainly  not  bequeathed  to 
the  defendants.  If,  then,  they  be  not  willed  to  Mary  and 
Sarah,  deceased,  they  are  not  disposed  of  by  will,  but  go,  at 
his  death,  to  the  testator's  next  of  kin.  of  whom  Mary  and 
Sarah  were  two.  But  a  testator  shall  not  be  presumed  to 
have  died  intestate  as  to  any  thing,  if  the  contrary  ean  be 
inferred. 

6.  If  the  terms  of  the  alleged  contingency,  <<  until  Sarabi 
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lane  1840  my  youDgest  daughter,  becomes  fifteen;"  *<at  the  time  ray 
"TT         youngest  daughter,  Sarah  Thatch,  arrives  to  the  age  of  fif- 
r      teen  years;"  "until  Sarah  arrives  to  fifteen,  when,"  &c.  are 
Felton    to  be  taken  literally,  none  of  the  legacies  can  ever  vest:  for 
Sarah  died  before  she  attained  the  age  of  fifteen,  and  of 
course  never  arrived  at  that  age.    And  if  a  benign  interpre- 
tation must  be  resorted  to  in  favor  of  the  defendants,  it  must 
also  be  allowed  to  others. 

6.  In  cases  of  doubt,  the  courts  incline  in  favour  of  the 
vesting  of  legacies.    1  Roper  on  Leg.  378. 

7.  If  the  legacies  did  not  vest  at  the  testator's  death  in  the 
l^tees,  they  are  given  to  the  executors  in  trust  until  Sarah 
would  have  attained  fifteen.  But  they  are  charged  with  the 
maintenance  and  education,  in  the  mean  time,  of  all  the  leg- 
atees. This  shews,  by  the  common  rules  of  construction, 
that  they  are  vested.  1  Roper  on  Leg.  388, 390.  The  cases 
on  the  subject  are  well  collected  in  1  Roper,  from  376  to  400. 

8.  The  provision  that  in  case  of  the  marriage  of  any  of 
the  children,  there  should  be  no  further  charge  in  his  or  her 
favour  until  Sarah  becomes  fifteen,  does  not  conflict  with  the 
views  before  expressed,  since  a  married  child  is,  at  that  time, 
to  take  as  if  there  had  been  no  marriage.  It  is  then  submit- 
ted, that  the  legacy  to  Mary,  the  deceased  wife  ot  the  plain- 
tiff, was  a  vested  interest  in  all  the  personal  property  of  the 
testator,  and  that,  upon  her  death,  it  was  transmitted  to  the 
plaintiff  as  her  administrator  and  husband. 

ilf.  fiaiig-A^on  for  the  defendants. 

RuFPiN,  Chief  Justice.  With  every  disposition  to  the 
contrary,  we  find  ourselves  obliged  to  hold  the  legacies  in 
this  will  not  to  have  been  vested.  There  are  no  words  of 
gift  of  the  personalty,  except  by  inference  from  the  direction 
to  divide.  And  as  to  the  period  of  division,  and  consequent- 
ly of  gift,  the  will  uses  terms  of  strict  condition;  "  at  the 
time  my  daughter  Sarah  arrives  to  15;  and  "  when  he  or  she 
shall  receive,  &c." 

To  take  the  case  out  of  the  well  known  general  rule,  sev- 
eral circumstances  were  relied  on  by  the  plaintifl!^s  counsel. 
It  was  first  argued,  that  as  inunediate  estates  in  the  land  are 
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devised,  and  as  it  and  the  n^^roes  are  to  be  hired  out  by  the  June  1840 
executors  for  the  same  period,  and  for  the  same  purposes,  the  "T^T 
whole  ought  to  be  looked  on  alike,  as  having  been  given  pres-       y 
ently,  but  to  be  divided  at  the  hiture  day.    But  to  that,  we    ^•^^^ 
cannot  accede.    As  to  the  land,  it  is  given  immediately — 
which  shews  the  testator  knew  how  to  make  such  a  gift 
when  so  minded;  but  it  is  not  to  be  divided  when  Sarah  shall 
be  fifteen;  for,  the  testator  himself  make&  the  division  be- 
tween his  daughters  and  his  son;  and,  as  to  the  tract  given 
to  the  daughters,  there  is  no  period  of  division  between  them 
designated.    But  there  is  no  gift  of  the  personal  estate,  dis- 
tinct from  the  provision  for  its  division;  which  is  to  be  made 
equally  between  all  the  children,  and  for  the  first  time,  cU  the 
time  Sarah  should  be  fifteen.    We  cannot,  therefore,  infer  a 
gift  before  that  time.    Consequently,  the  legatees  must  be 
living  at  that  time,  so  as  then  to  answer  the  description  of 
"  children,"  or  they  cannot  take.    Sanahury  v;  Read^  12 
Ves.  75— JFVrd  v.  Rawlins^  1  Siin.  &  Stu.  328. 

As  the  testator  died  without  leaving  a  wife,  and  intended 
his  children  should  share  equally,  or  nearly  so,  in  his  person- 
al estate,  it  is  possible  that  he  deemed  it  unnecessary  to  make 
an  express  bequest,  and  considered  they  would,  by  law,  suc- 
ceed immediately.  If  this  was  so,  then  his  directions  refer 
simply  to  the  enjoyment,  and  postpone  the  period  for  that, 
from  considerations  of  convenience.  But  this  cfioa  be  noth- 
ing more  than  conjecture;  and  we  find  no  case  that  warrants 
a  different  construction  of  such  expressions  as  are  here  used, 
when  applied  to  legatees,  who  are  or  who  are  not  the  next 
of  kin  ot  the  testator. 

Nor  have  we  any  difficulty  from  the  notion  that,  as  to  the 
share  of  one  dying  before  Sarah's  age  of  15,  the  testator  i^ 
made  to  die  intestate,  though  he  intended  the  contrary.  He 
is  not  intestate  in  that  case.  The  gift  is  not  to  these  persons 
nominaiimy  if  living  at  Sarah's  arrival  at  fifteen;,  but  it  is  to 
the  testator's  children  as  a  class  at  that  period.  The  will, 
then,  disposes  of  the  whole  personal  property,  unless  all  the 
children  should  be  dead  before  that  period;  and  In  that  event, 
there  would  be  a  total  intestacy,  or  rather,  the  whole  disposi- 
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Jaoe  1840  tion  would  fidi,  because  the  testator  did  not  contemplate  that 

^  .         event  and  provide  for  it 
Andeison 

y  The  provision  for  maintenance  will  not  bring  the  case 

Felton    ^jthin  that  exception  to  thegeneral  pri&ciple,  whidh  isfound- 

ed  on  a  gift  of  the  intermediate  interest  or  profit  to  the  same 

legateci  to  whom  the  future  legacy  of  the  capital  is  given. 

That  does  not  apply,  if  the  maintenance  is  not  to  absorb  the 

whole  amount  of  profit;  or  if  it  be  not  restricted  to  that  as 

^P^«^»the  only  fund.    Pulsford  v.  Hunter,  3  Bro.  C.  €•  416— 

Danoe  will  Hansofi  V.  Graham^  6  Ves.  249,  1  Rop.  Leg.  497.    Here 

not  make  a  '  >  r        ^ 


lener  Teit,the  intermediate  profits  are  not  given  to  the  children  as  dis- 

ifthei    ' 
tenant 

not  10  ab-  The  maintenance  is  merely  a  charge^  which  may  not  con- 


imain- 
tenanoe  is 


tinct  from  the  capital,  nor  for  the  purpose  of  maintenance. 


whole  a-  sume  the  profits;  or,  it  may  greatly  exceed  it;  and,  in  that 
profit!  OT  if  ^^^^^'  ^^®  capital  must  supply  the  deficiency.  Besides,  the 
It  be  not  re-  maintenance  itself  was  to  cease  upon  the  marriage  of  a  child 
that  at  the  before  the  division. 

oni/fmnu.  Upon  the  whole,  we  can  lay  hold  of  nothing  in  the  will 
to  control  the  words  of  condition.  The  circumstance  that 
the  testator  contemplated  the  marriage  of  one  or  more  of  his 
children,  before  Sarah's  age  of  fifteen;  and  that,  notwith- 
standing such  children  would  take  nothing,  in  the  event  of 
their  deaths  before  that  period,  although  they  might  leave  a 
child,  had  its  weight,  and  induced  us  to  pause  in  adopting  the 
construction.  But  it  is  not  sufficient  of  itself.  It  shews, 
either  that  the  testator  had  an  unnatural  intention,  or  that  he 
did  not  think  of  the  death  of  a  child  leaving  a  child,  before 
the  day  for  division.  The  latter  is  the  more  probable;  but  in 
neither  case  would  the  Court  be  justified  in  rejecting  his 
words,  or  refusing  to  carry  into  efiect  his  intention,  as  col- 
lected from  the  established  interpretation  of  his  language. 
The  ppinion  of  the  Court  is,  that  only  those  children  take 
who  were  living  when  Sarah  would  have  been  fifteen. 

Per  CuRkAM  Decree  accordingly.    > 
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HUMPHREY  H.  HARblE,  Adm'r.  ke.  cf  JESSE  COTTON  S«ii.  Jima  1840 
v$.  GODWIN  COTTON  et  al.  

Where  a  taetetor  lent  to  his  wife  fer  life  hie  meaor  pUotaiion  and  oeitain 
elaTee,  and  gaTe  to  each  of  hie  children  specific  legaciee  of  s1ayes« 
and  directed  *•  all  the  negroes  which  he  had  giren  away  or  lent,**  aod 
also  **  all  those  which  he  had  not  giTen  away,'*  to  bet  kept  oo  his  lands 
and  worked  upon  certain  specified  terms,  and  added,  ••  as  my  children 
shall  come  to  the  age  of  twesty-one  years,  or  marry,  it  is  my  desire 
that  they  shall  haTS  the  legacies  already  giysn  away,**  and  then  pro- 
•eeded  as  follows:  *•  It  is  ny  wil]«  that  my  wife  and  children  shall 
haTO  the  use  of  my  plantation,  lying  on  Roanoke,  until  the  year  1606; 
and  if  my  wife  should  die  hefore  that  Ume,  it  is  my  desire  th4t  an  e- 
qaal  dinsion  of  all  my  eetate  that  is  net  given  away  should  take 
place  among  ray  children  then  liTiog  at  my  wife*s  death  or  the  time 
aboye  stated,  that  is,  land,  negroes,*'  &c.;  ^it  wom  heU  that  as  the 
wife  and  children  all  snrviTed  the  year  1808,  if  the  last  elapse  of  the 
will  operated  open  the  negroes  lent  to  the  wife  for  life,  the  legacies  of 
the  remainder  In  them  to  the  children,  vested  at  that  period;  but  ii  wtu 
further  held,  that  the  clause  in  question,  in  the  events  which  happen- 
ed, did  not  operate  upon  those  Pegroes;  that  there  was  sn  intestacy  aa 
to  them,  and  they  vested  in  the  executor  in  trust  ibr  the  next  oi  kin  upon 
the  death  of  the  testator,  anbject  however,  ip  caae  the  wife  had  died 
before  1806,  to  have  been  divested  ^9d  dividedt  under  the  will,  among 
the  childreo  then  lif  iog* 

If  m  man  marry  a  woman  ha?ing  an  interest  aa  next  ef  kin,  in  slaves  be- 
qoaathed  for  life,  aod  die  after  the  death  of  the  tenant  for  life,  bol  be- 
fore reducing  the  slaves  into  possession!  hia  wife,  and  not  his  repre- 
sentetive,  will  be  entitled  to  them. 

The  biU  was  filed  ia  March,  1840,  by  the  plaintiff,  as  ad- 
ministrator (ie  b0nis  non,  with  the  will  annexed  of  Jesse 
Cotton,  Senior,  to  obtain  the  advice  of  the  court  in  execut- 
ing the  will  of  the  testator,  who  died  in  the  year  1802,  havr 
ing  devised  and  bequeathed  as  followsi 

<*Item.  I  lend  nnto  my  well  beloved  wife,  the  land  and 
plantation  whereon  I  now  live,  during  her  natural  life,  and 
the  plantation  utensils,  Ac.]  also  I  lend  unto  my  well  belov-> 
ed  wife,  during  her  natural  life,  the  kdlowing  negroes:  Jacob, 
Truce  and  Patt,  and  their  increase.''  And  then,  after  mak- 
ing several  spe^e  bequests  to  his  ehildiea,  the  testator  pio- 
ceeded:  '^It  is  my  will  and  desire,  that  all  my  nqi;roe8  that  I 
have  given  away,  and  lent,  should  be  kept  tog^er  oa  my 
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Ivne  1840  lands,  and  put  under  the  care  and  direction  of  my  son  Lewis 
„^.  Cotton;  for  which  service  and  trouble  it  is  my  desire  to  give 
y.  him  the  one  fourth  of  every  thing  he  can  raise  and  make  un* 
Cotton  m  i^Q  marries,  also  the  negroes  which  I  have  not  given  away 
to  be  included  among  them;  and  in  case  any  accident  Aould 
beial  my  son  Lewis,  it  is  my  desire  that  my  son  Cullen  should 
take  his  place,  if  my  executors  think  he  is  competent  to  man- 
age the  estate,  and  turn  it  to  the  same  advantage  that  my  son 
Lewis  has  done;  and  that  my  son  Lewis  shall  have  the  care 
of  the  estate  until  my  son  Cullen  come  of  the  age  of  twenty- 
one  years;  and  as  my  children  shall  come  of  the  age  of 
twenty-one  years,  or  marries,  it  is  my  desire  that  they  shall 
have  their  legacies  already  given  away.  Item.  It  is  my  will 
and  desire,  that  if  any  of  the  childrens'  legacies  or  negroes 
should  die,  before  the  residue  of  my  estate  is  equally  divided 
among  them,  that  it  should  be  made  good  out  of  the  proper- 
ty that  is  still  remaining,  not  given  away.  Item.  It  is  my 
will  and  desire,  that  my  wife  and  children  shall  have  the  use 
of  my  land  and  plantation,  lying  on  Roanoke  River,  for  six 
years,  or  until  the  year  180S;  and  if  my  wife  should  die  be- 
lore  that  time,  it  is  my  desire,  that  an  equal  division  of  all 
my  estate  that  is  not  given  away  should  take  place,  and  be 
equally  divided  among  my  children  then  living  at  my  wife's 
death,  or  the  time  above  dilated,  after  paying  all  my  just  debts: 
that  is,  lands,  negroes,"  &c. 

The  bill  stated  that  the  testator  left  surviving  him  his  wid- 
ow and  eight  children,  all  of  whom  continued  alive  until  af- 
ter the  year  1808;  that  the  widow  died  in  the  month  of  De- 
cember, 1838,  before  which  time  five  of  the  children  had 
died,  four  of  whom  only  left  children;  that  at  the  death  of 
the  widow,  three  only  of^the  children  were  alive;  and  that 
of  the  four  who  had  died  leaving  children,  three  only  had 
children  then  living;  that  of  the  three  children  of  the  testa- 
tor alive  at  the  death  of  his  widow,  one,  a  daughter,  had 
intermarried  with  a  man  by  the  name  of  Higgs,  who  died  in 
January,  1839,  without  having  reduced  into  possession  the 
share  of  his  wife  in  the  remainder  of  the  negroes  limited  to 
the  testator's  widow  for  life.  The  bill  then  represented  that 
three  different  modes  of  dividing  and  distributing  the  pro- 
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perty  in  his  hands,  which  consisted  of  the  slaves  that  had  Joi»  ^840 
been  given  to  the  testator's  wife  for  life,  had  been  ui^ed;  thaf„    ,. 
is,  one  for  a  division  into  three  shares;  another  for  a  division       t 
into  six  shares,  and  a  third  for  a  division  into  eight  shares;   ^^^^ 
and  the  direction  of  the  court  was  asked  as  to  which  mode 
was  correct.    The  advice  of  the  court  was  also  asked,  whe- 
ther Mrs.  Higgs  or  her  husband's  representative  was  entitled 
Co  her  share  of  the  said  negroes. 

The  defendants,  who  were  the  Uving  children,  and  the 
representatives  of  the  deceased  ones,  answered  the  bill,  and, . 
admitting  the  facts  stated  in  it,  contended  for  their  respective 
interests. 

No  counsel  appeared  for  the  plaintiff  in  this  court. 

JbredeU  for  the  defendants. 

RuFFiN,  Chief  Justice.  The  subject  of  this  controversy 
Is,  the  remainder  or  reversion  in  the  slaves  lent  by  the  testa- 
tor to  his  wife  for  life.  The  cause  has  not  been  argued;  and 
from  the  pleadings,  it  appears  to  be  the  opinion  of  all  parties 
that  the  will  disposes  of  the  remainder  in  the  slaves  tp  the 
testator's  children,  as  a  contingent  interest.  The  question 
made  is,  whether  the  remainder  vested  in  those  who  were 
living  in  1808,  that  is  to  say,  all  the  children;  or  only  in 
those  three  who  survived  the  wife  ? 

If  we  thought  that  the  last  clause  in  the  will  operated  on 
this  remainder,  yet  we  should  b^  of  opinion  that  the  lega- 
cies became  vested  in  1808.  In  the  previous  parts- of  the 
will,  the  testator  lends  to  his  wife  his  manor  plantation,  these 
slaves,  and  other  things;  and  gives  to  each  of  his  children 
specific  legacies  of  slaves  and  other  articles.  He  then  directs 
<<  all  the  negroes  which  he  had  given  away  or  lent,"  and  also 
"  all  those  which  he  had  not  given  away,"  to  be  kept  on  his 
lands,  and  worked  upon  certain  specified  terms;  and  he  adds, 
''  as  my  children  shall  come  to  the  age  of  21  years  or  mar-  * 
ry,  it  is  my  desire  that  they  shall  have  the  legacies  already 
given  away."  Thus  far  the  n^roes,  not  specifically  be- 
queathed, remain,  to  be  the  subjects  of  a  residuary  clause,  or 
to  be  lefl  undisposed  of.  Then  comes  the  last  clause  as  fol- 
lows:   '<  It  is  my  will  that  my  wife  and  children  shall .  have 
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June  1840  the  1196  of  my  plantation,  lying  on  Roanoke,  until  the  year 
18C8;  and  if  my  wife  should  die  beiore  that  timey  it  ia  my 
T  desire  that  an  equal  division  of  all  my  estate  that  is  not  giv- 
Cotton  en  away,  should  take  place  among  my  ehildieQ,  then  liring 
^^  *  at  my  wife's  death,  or  the  time  above  stated,  that  is,  land,  ne- 
groes," &c.  Theie  are  two  questions  upon  this  part  of  the 
will.  The  one,  what  part  of  the  property  is  disposed  of 
therein?  The  other,  to  what  persons  is  it  given?  Upon  the 
second,  we  think  it  plain  that  the  gift  k  to  those  childr^ 
who  might  be  living  at  thef  period  of  division;  and  that  period 
is  the  year  1809,  or  the  death  of  the  wife,  whichev^  should 
the  sooner  happen.  As  the  fiunily  was  to  have  the  use  of 
the  land,  as  a  joint  fund,  until  1808,  and  no  longer,  the  di- 
vision cannot  be  postponed  beyond  that  year,  h  must  take 
place  then,  at  all  events.  Then,  the  ofher  parts  of  the  clause 
must  be  taken  as  providing  for  an  eftflier  divisibn  in  h  cer- 
tain event.  The  testator  had  n6  objeet  in  keeping  his  estate 
together  after  the  death  of  hts  wi&— therefore  he  declares, 
that  if  he  should  die  <*  before  (hat  time,"  that^,  the  yenr 
1808,  there  shall  be  an  equal  division  among  the  children 
then  living  at  his  wife's  death.  If  he  had  stopped  there,  the 
construction  would  seem  to  be  unavoidable,  that  the  wife's 
death,  here  meant,  was  that  meirtioned  just  before,  namely, 
her  death  before  1808^  and  not  at  ttrty  indefinite  period.  But 
the  testator  goes  on  to  rtsmove  every  doubt  that  might  be 
raised  on  the  phraseology,  ^  then  livmg  at  my  wife's  death," 
*  if  it  stood  alone,  by  adding  ^  or  the  time  above  stated,"  that 
is  to  say,  the  same  year  1808.  «  Then  living,*^  therefore,  re- 
fers to  the  one  or  the  other  of  those  periods;  and,  of  course, 
to  that  which  should  arrive  first.  Consequently,  all  the  chil- 
dren would  take,  as  none  died  until  1817. 

But  to  us,  it  appears;  that  in  the  event  that  has  happened, 
the 'will  does  not  operate  at  all  oa  these  negroes,  except  as 
they  are  charged  with  making  good  the  slave  bequeathed  to ' 
one  of  the  children,  which  died.  We  have  just  said,  that  the 
division  specified'  in  this  clause,  is  one  which  must  be  made 
in  1806,  at  the  latest.  Therefore,  no  property  is  within  the 
purview  of  this  part  of  the  will,  but  such  as  the  testator 
meant  should  then  be  divided  among  his  ehildien  at  all 
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evente.    Now,  we  think  it  indubitable,  that  he  did  not  mean  Jimt  IM 

the  negroes  which  he  had  lent  to  his  wife  for  life,  should  then 

be  dmded,  if  she  were  still  living.  The  wife  was  not  to  be 
left  destitute,  after  1808;  for  the  loan  is  for  her  life,  however 
long  that  may  be.  Hence  his  language  is,  if  his  wife  should 
die  before  ihat  Hme,  180«-then  «  M  hU  estate,  not  given 
away,  should  be  divided  among  His  children."  But  tfshe 
Aould  not  die  until  after  1808-which  has  turned  oit  to  be 
the  fact-then  the  wiU  is  silent  as  to  the  reversion  of  the  ne- 
groes bequeathed  to  her;  and  consequently,  there  is  an  intes- 
tacy  as  to  them.  As  a  surplus  undisposed  of,  it  vested  in  the 
erecutor,  in  trust  for  the  next  of  kin,  upon  the  death  of  the 
tratetor;  subject,  however,  in  case  the  wife  had  died  before 
1808,  to  be  divested,  and  divided,  under  the  will,  among  the 
children  then  living.  ^ 

As  to  the  question  between  Mrs.  Higgs  and  the  adminis- 
trator of  her  late  husband,  there  is  no  doubt.  Being  in  the 
nature  of  a  distributive  share,  not  received  by  the  husband, 
bat  remaming  a  chose  in  action  at  his  death,  this  interest 
survives  to  the  wife.    Cart  v.  Taylor,  10  Ves.  678.       -  * 

PerCobiaji.  Decree  accordingly. 


POMEROY,  Wilson  &  butler  m.  L0V1(?K  LAMBETH  etd. 

!<■  a  mew  tenant  at  will,  or  tenaat  fiom  year  to  jko,  wha  is  on^r  no 
■"•take  with  regnd  to  the  natnre  of  Ws  title,  nAike  improvements 
*^  layout  hie  money  npon  the  estate  witbont  the  leqnestof  his 
Jandlord,  neither  he  nor  his  creditor  baa  any  equity  against  the  land* 
'ord  for  such  improTemenls. 

rbe  plaiatif6,  who  were  merchants  in  the  city  of  New 

/^*»sold»  the  defendant,  Lovick  Lambeth,  a  parcel  of 

^°^  Af  yfbich.  he  failed  to  pa^,  and  they  thereupon  sued 

•I'sso^  ^aw,    ««d  recovered  a  judgment  against  him  for 

'^*-46cts.,   ■'^ith  interwt  and  cost.    Execution  was  is- 

8 
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Jun«  1840  sued  upon  this  judgment,  and  the  sum  of  $500  collected 

IT  under  it:  the  sheriff  returninff  nulla  bona  as  to  the  residue. 

Pometoy,  '  ® 

Wilson  &The  bill  charged  that  the  defendant,  Joseph  Lambeth,  the 
Bailer    father  of  Lovick,  made  a  gift  to  his  son  by  parole,  of  an  un- 

Lambeth  improved  tract  of  land,  worth  about  $200;  that  Lovick  mar- 
et  al.  fied  and  settled  on  the  land  as  his  own  property,  his  father 
assuring  him  that  he  would  make  him  a  title  thereto,  when- 
ever be,  the  sod,  should  request  it.  The  bill  further  charg- 
ed that  Lovick  made  large  improvements,  in  buildings,  up- 
on the  land,  out  of  his  own  funds,  and  that  he  gained  credit 
in  the  world  by  being  thus  possesseed  of  the  said  property; 
that  his  father  encouraged  him  in  making  the  improvements; 
and  that  the  land,  with  the  improvements,  was  worth  $2,500. 
The  prayer  was,  that  the  land  might  be  sold;  and  after  de- 
ducting the  original  price  of  the  land,  the  balance  of  the  pur- 
chase money  might  be  applied  to  the  satisfaction  of  the 
plaintiffs'  judgment. 

The  answer  of  the  two  defendants,  admitted  that  the  legal 
title  to  the  land  in  question  was  in  Joseph  Lambeth;  but  de- 
nied that  Joseph  ever  made  any  parole,  written,  or  other  gifl 
of  the  land,  to  Lovick;  or  gave  him  any  promise  or  assurance 
that  he  ever  would  convey  to  him  the  said  land.  The  de- 
fendants stated  that  Joseph  had  often  declared  openly  and 
publicly,  that  he  never  would  make  him  a  deed  for  the  land; 
that  Joseph  said  ho  intended  to  will  the  land  at  his  death  to 
Lovick  or  his  children;  but  in  the  mean  time  he  should  re- 
tain the  titln  for  his  own  maintenance  and  benefit,  if  he 
should  ever  think  proper  to  use  it.  They  admittted  that 
Lovick  had  made  improvements,  in  building,  on  the  land, 
but  not  to  the  extent  as  charged  in  the  bill;  but  they  denied 
that  Lovick  had  obtained  any  credit  in  consequence  of  hav- 
ing the  possession;  as  it  was  publicly  understood  and  known 
that  Joseph  would  not  give  him  a  title.  They  also  denied 
that  Joseph  ever  encouraged  or  advised  Lovick  to  improve 
the  land  by  building  upon  it;  on  the  contrary,  they  said  that 
he  frequently  cautioned  him  against  it.  They  stated  further, 
that  the  improvements  were  not  worth  more  than  the  rents; 
and  that  the  tract  of  land,  with  its  improvements,  was  as- 
sessed in  the  year  1837,  at  $1,000. 
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To  this  answer,  the  plaintiffs  put  in  a  replication  and  took  Jttnen840 
testimony,  which  is  adverted  to  in  the  opinion  of  the  court.    " 

W,  A.  Graham  for  the  plaintiffs.  Wilson  & 

No  counsel  appeared  for  the  defendant  in  this  court.  Butler 

Daniel,  Judge,  after  stating  the  pleadings  as  above^  pro-  Lambeth 
ceeded  as  follows:  The  evidence  proves,  that  the  land  has    «*  *^* 
been  increased  in  value  by  the  improvements  placed  on  them 
by  Lovick  Lambeth.    The  land  is  now  worth  from  $1,250 
to  $1,600.    But  the  plaintiffs  have  failed  to  prove  that  there 
was  any  gift,  by  parole  or  otherwise,  by  Joseph  to  Lovick; 
or  that  Joseph  ever  encouraged  or  advised  Lovick  to  make 
the  improvements.    Lovick  says  in  his  answer,  that  his  bank- 
ruptcy arose  from  losses  at  sea.    There  is  no  charge  in  the 
billy  that  the  improvements  werq  made  out  of  the  funds  of 
Lovick,  with  a  view  to  defraud  his  creditors;  or  were  subse- 
quent to  the  plaintiff's  debt.    If  Joseph  should  bring  his  ac- 
tion of  ejectment,  there  is  nothing  in  the  pleadings  or  evi- 
dence, to  raise  an  equity  in  behalf  of  Lovick,  to  have  com- 
pensation for  these  improvements.    There  was  no  gift  of  the 
land,  or  request  by  Joseph  to  improve;  nor  did  Lovick  make 
the  improvements  under  any  mistake,  inadvertence  or  igno- 
rance of  his  title.    We  admit,  that  when  a  person  stands  by  When  one 
and  induces  another  to  lay  out  money  upon  his  property,  un-S^^s^by 
der  a  supposition  that  he  has  a  right,  he  will  be  bound  by  the  JJ^^JjjJ^JJ^ 
facts  as  he  causes  them  to  be  understood;  The  East  inrfia  i«y  out  mo- 
Co.  v.  Vincent^  3  T.  R.  462 — Stiles  v.  Cowper^  3  Atk.llwpr^J^. 
692— Jackson  v.   Cator,  5  Ves.  688.     But  there  is  no  relief  ISj^posftlon 
upon  general  equity,  from  expenditure  by  the  tenant  under  {^"'j*® 
the  observation  of  the  landlord,  but  not  under  any  specific  right,  he 
engagement  or  arrangement.  Pilling  v.  Armitage,  12  Ves.  bound  by 
84.    Lovick  Lambeth  was  under  no  mistake,  with  regard  to  hi^'^o^,*' 
the  nature  of  his  title;  he  was  but  a  tenant  at  will,  or  a  ten-'bcm  to  be 

_  ...  1  /'     .  underilooU. 

ant  from  year  to  year,  makmg  improvements,  and  iaymg  out 
money  upon  an  estate  in  which  he  had  no  permanent  inter- 
est.  He  may  be  guilty  of  great  impudence,  but  he  has  no 
equity  against  the  landlord  for  such  improvements:  and  as 
be  has  none,  we  are  unable  to  see  that  his  creditors  have  any. 

The  bill  must  be  dismissed  with  costs. 

Per  Curiam.  Bill  dismissed. 


68  EQUITY  CASES  IN  THE 

JoM  1840     ROBERT  T.  CHEEK  etal.  m.  WILLIAM  DAVIDSON  et  al. 


Where  an  action  was  brought  at  law  against  the  sureties  to  a  guardian 
bond»  given  to  secure  the  estate  of  four  wards,  in  which  the  breach  as- 
signed was,  that  the  guardian  had  wasted  the  estate,  and  faiied  to  ac- 
count for,  and  pay  over  to,  the  wards  theix  property;  and  the  defend* 
ants  confessed  what  they  called  a  partial  judgment,  when  it  was  a- 
greed  by  the  pardes  that  the  plaintiffs'  additional  claim  should  be  re- 
ferred to  arbitrators,  and  their  award  to  be  made  a  rule  of  court,  it  was 
hdd^  that  a  paper,  returned  by  the  arbitrators,  in  which  they  made  no 
award  upon  the  matters  referred  te  them,  but  only  a  statement,  firom 
which  it  appeared  that  they  attempted  to  take  the  separate  accounts 
between  the  guardian  and  his  four  wards  ah  initio^  taking  no  notice  of 
the  partial  judgment,  and  awarding  no  sum  definitively  against  the  de- 
fendants, was  a  calculation  made  to  aid  the  court  in  its  ulterior  pro- 
ceedings, rather  than  a  definite  award;  and  that  a  bill  could  not  be  sus- 
tained in  equity  to  giv^  the  plaintiiSs  the  benefit  of  it  as  an  award. 

Alexander  Grier  was  appointed  guardian  to  the  plaintiff, 
four  in  number,  and  executed  one  bond  with  the  defendants, 
as  his  sureties,  for  the  faithful  performance  of  his  duty  to  his 
four  wards.  He  then  wasted  much  of  the  estate  of  his  wards, 
and  became  insolvent;  upon  which  an  action  of  debt  was 
brought  on  the  bond,  against  the  sureties  only;  and  the 
breach  assigned  was,  that  the  guardian  had  wasted  the  es- 
tate, and  failed  to  account  for,  and  pay  over  to,  the  wards 
their  property.  To  this  action  the  defendants  plead  that  the 
conditions  of  the  bond  had  been  performed;  and  thereupon 
a  reference  was  made  by  the  Court  to  the  clerk,  (under  the 
act  of  Assembly,  1  Rev.  Stat.  ch.  31,  sec.  119,)  to  take  an  ac- 
count, and  report  the  amount  due  the  wards.  The  clerk  ac- 
cordingly made  his  report;  which  was  in  part  excepted  to  by 
the  defendants;  but  at  the  fall  term,  1831,  of  the  Superior 
Court  of  Mecklenburg,  where  the  suit  was  pending,  the  de- 
fendants (as  the  records  state,)  came  into  open  court,  and 
confessed  a  "  partial  and  interlocutory  judgment  for  $2,335- 
78  cents."  The  Court  then  ordered,  by  consent  of  the  par- 
ties, that  the  residue  of  the  claim  of  the  plaintiffs,  covered  by 
the  exceptions,  should  be  referred  to  James  M.  Hutchinson 
and  Washington  Morrison,  with  leave  to  choose  an  umpire, 
and  their  award  to  be  a  rule  of  court.    The  arbitrators  filed 
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a  pi^r,  which,  after  stating  the  uame  of  the  suit,  and  its  lef-  Jane  1840 
erence  to  them,  proceeded:  "  Who  report  and  award,  that 
there  was  dae  the  petitioners,  at  the  division  of  the  estate,  on  et  al. 
the  2l8t  day  of  December,  1821,  per  clerk's  report,  the  sum  7 
of  $2,778  03."  The  paper  then  goes  on  to  shew  the  state  of  et  ai. 
the  accoimts  between  the  guardian  and  his  four  wards  ab  in- 
itioj  shewing  that  the  guaurdian  was  in  advance  to  one  of  his 
wards,  but  was  indebted  to  the  other  three  in  different  sums. 
It  then  concludes  thus:  "  We  also  report  and  award,  that  the 
said  guardian,  Alex.  Orier,  has  expended  money  in  the  pur- 
chase of  necessaries  for,  and  the  payment  of  debts  against,  the 
widow,  Mary  Smart,  the  mother  of  the  petitioners,  since  the 
division  of  the  estate,  to  the  amount  of  $670  69  cts.;  and 
which  are  embraced  in  the  exceptions;  and  which  were  paid 
by  him,  under  the  decree  of  the  Court  erf  Equity,  allowing 
her  one  hundred  and  twenty-five  dollars  per  year,  during  her 
natural  life;  and  which  the  defendants  are  entitled  to  a  cred- 
it for."  Upon  this  paper  being  filed,  a  motion  was  made  for 
a  final  judgment  according  to  the  award:  which  was  refused 
by  the  Court,  on  the  ground  that  the  former  judgment  in  the 
cause,  at  law,  put  an  end  to  all  controversy  in  the  cause;  and 
there  was  an  entry  on  the  record  of  the  suit,  which  concludes 
thus:    "  Dismissed  at  the  costs  of  the  defendants." 

This  bill  was  filed  by  the  plaintifls,  to  have  the  benefit  of 
the  supposed  award  decreed  to  them  in  the  Court  of  Equity. 
The  defendants,  in  their  answers,  admitted  the  facts  stated 
in  the  bill;  but  contended  that  a  Court  of  Equity  had  no  ju- 
risdiction of  the  case.  They  also  relied  o&  the  act  of  Assem- 
bly, (1  Rev.  Stat.  ch.  65,  sec.  7,)  barring  demands  against  thq 
sureties  of  guardians  after  three  years. 

Badger  and  Alexander  for  the  pla'utifb, 

D.  F.  Caldwell  for  the  defendants. 

Daniel,  Judge,  after  stating  the  case  as  above,  proceeded 
as  follows:  If  four  separate  actions  of  debt,  one  for  each 
ward,  had  been  brought  on  the  guardian  bond,  as  might  have 
been  done  by  virtue  of  the  act  of  Assembly,  1  Rev.  Stat,  ch, 
B4,  sec.  6,  then  the  clerk  could  have  -taken  the  separate  ac- 
count of  each  ward  with  the  guardian,  and  a  proper  judg- 
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JoDB  1840  ment  might  have  been  rendered  in  each  case.  Instead  of 
"T~7~such  a  proceeding,  the  wards  brought  but  one  action  on  the 
et  al.  bond,  and  assigned  for  breach  thereof,  that  the  guardian  had 
7  failed  to  settle  and  pay  over  to  all  or  any  of  them  their  prop- 
el al.  ®'ty"  ^^  appears,  that  there  never  has  been  any  judgment 
rendered  for  the  plaintifis  on  the  bond,  for  the  penalty  to  be 
discharged  by  the  payment  and  satisfaction  of  any  damages 
found,  either  by  a  jury,  or  the  report  of  the  clerk.  The  de- 
fendants (the  sureties^  confessed  to  the  plaintifis  what  they 
called  a  partial  judgment;  and  then  it'Was  agreed  by  the  par- 
ties that  the  plaintifis'  additional  claim,  as  to  so  much  of  the 
clerk's  report  as  had  been  excepted  to  by  the  defendants, 
should  be  referred  to  arbitrators;  ^and  their  award  was  to  be 
made  a  rule  of  Court.  The  arbitrators  have  not  made  any 
award  upon  the  matters  referred  to  them — ^but  return  a  state- 
ment, from  which  it  appears  that  they  attempted  to  take  the 
separate  accounts  between  the  guardian  and  the  four  wards 
afr  initio.  One  of  them  they  bring  in  debt  to  the  guardian, 
while  it  would  appear  that  the  guardian  is  indebted  to  the 
other  three  wards  in  difierent  sums  of  money.  They  go  on 
to  state,  that  the  guardian  is  entitled  to  a  credit  of  $570  69 
cents,  for  advances  to  the  plaintiff's  mother;  but  how  this 
credit  is  to  be  applied  to  the  different  claims  of  the  wards,  the 
arbitrators  leave  us  in  the  dark.  To  this  paper,  returned  in- 
to Court,  the  two  arbitrators  have  signed  their  names.  But 
in  it  there  is  no  notice  taken  of  the  partial  judgments;  and 
there  is  no  sum  definitively  awarded  against  the  defendants. 
It  appears  to  be  a  calculation  made  to  aid  the  Court  in  its 
ulterior  proceedings  in  the  cause,  more  than  a  definite  award. 
Without  deciding  whether  the  case  stated  in  the  bill,  could 
be  supported  in  this  Court,  (if  made  out,)  we  think  the  bill 
must  be  dismissed,  for  the  want  of  proof  of  any  award  made, 
to  sustain  the  case  stated  in  the  bill.  Whether  the  plaintifis 
can  now  proceed  at  law  on  the  bond,  is  not  for  us  to  decide. 
The  bill  must  be  dismissed. 

Per  Curiam.  Bill  dismissed. 
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WILLUM  BOON,   Ad'mr.ef  JOSJAH   LEAK  et  al.  v».  JACOB  Jane  1840 
REA,  Adm'r.  of  HENRY  LEAK  etal.  

Where  a  testator,  after  giving  eeveral  pecQDiary  legacies,  directed  that 
his  slaves,  together  with  all  his  stock  and  other  property  of  every  de- 
scription, should  be  sold,  and  the  remainder  of  the  monies  arising 
therefrom,  afler  paying  the  several  legatees,  should  go  to  E.  L.;  and 
iq  a  codicil  added  as  follows:  •*  I  desire  that  all  the  negroes  before 
mentioned,  that  are  left  to  be  sold,  instead  of  credit,  must  be  sold  for 
cash  down;  and  as  soon  as  the  money  that  is  raised  out  of  my  estate, 
to  be  paid  over  to  the  legatees  as  soon  as  collected,"  it  was  heldj  that 
certain  bond  and  notes  which  the  testator  had,  and  of  which  no  partio- 
nlar  mention  was  made  in  his  will,  were,  after  the  payment  of  his 
debts,  to  be  applied  in  discharge  of  the  general  legacies;  and  that  the 
latter  were  not  to  be  paid  exclusively  out  of  the  sales  of  the  negroes, 
stock,  &e.;  the  remainder  of  which  was  given  to  £.  L. 

Henry  Leak,  by  his  will,  after  giving  several  specific  leg- 
acies in  slaves,  (kc,  and  several  pecuniary  legacies,  bequeath- 
ed as  follows: 

"  Ninthly.  It  is  my  will  and  desire  that  all  the  remain- 
der of  my  negroes  not  given  away,  to  be  sold — those  not  a- 
bove  the  ages  of  ten  years  to  be  sold  with  their  mothers,  to- 
gether with  all  the  stock  and  other  property  of  every  descrip- 
tion; and  the  monies  arising  from  such  sale,  after  paying  o- 
▼er  to  the  several  legatees,  &c.,  as  above  mentioned,  I  hereby 
give  and  bequeath  unto  Elizabeth  Leak  all  the  remainder." 

The  testator  afterwards  added  a  codicil  to  his  will;  the 
first  clause  of  which  was  as  follows: 

"  I  desire  that  all  the  negroes  before  mentioned,  that  are 
left  to  be  sold,  instead  of  credit,  roust  be  sold  for  cash  down: 
and  as  soon  as  the  money  that  is  raised  out  of  my  estate,  to 
be  paid  over  to  the  legatees  as  soon  as  collected." 

The  testator  had  due  to  him,  at  the  time  of  his  death,  seve- 
ral bonds,  notes,  and  other  evidences  of  debt;  of  which  he 
made  no  particular  mention  in  his  will.  The  administrator 
with  the  will  annexed,  out  of  these  bonds,  notes,  &c.,  paid 
the  debts  of  the  testator,  and  retained,  for  his  commissions  as 
administrator,  leaving  a  balance  of  this  fund  of  $182  90  ots. 
The  plaintiffs,  as  the  next  of  kin  of  the  testator,  claimed  this 
balance  as  property  undisposed  of  by  the  will.    The  defend- 
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Jane  1840  ants  contended  that  it  was  to  be  applied  in  paying  the  pecu- 
^^~  niary  legacies;  and  that  the  property  left  to  be  sold  by  the 
▼       ninth  clause,  was  intended  by  the  testator  to  go  in  aid  of  this 
^*'     balance  to  pay  general  legacies,  and  the  remainder  of  the 
fund  was  to  go  to  Elizabeth  Leak;  and  that  the  testator  did 
not  intend  to  die  intestate  as  to  any  of  his  property. 
B.  F.  Moote  and  Badger  for  the  plaintiffs. 
No  counsel  appeared  for  the  defendants  in  this  Court 

Daniel,  Judge,  after  stating  the  case  as  above,  proceeded 
as  follows!  There  is  no  dispute  but  that  the  debts  of  the  tes- 
tator were  properly  paid  by  the  administrator,  out  of  the 
bonds,  &c.,  left  by  him.  And  we  are  of  the  opinion,  that  the 
property  mentioned  in  the  ninth  clause  of  the  will,  was  di- 
rected to  be  converted  into  money,  for  the  benefit  of  Eliza- 
beth Leak,  after  the  satisfaction  of  the  general  legacies. 
There  is  nothing  in  the  phraseology  of  this  ninth  clause,  to 
induce  us  to  say  that  the  general  legacies  were  intended  to 
be  paid  exclusively  out  of  the  produce  of  the  sales  of  the 
property  mentioned  in  it.  But  it  is  said,  for  the  plaintiffs, 
that  the  codicil  shews  that  was  the  testator's  intention.  We 
do  not  think  so.  By  the  codicil,  the  testator  direcA  the 
slaves  before  mentioned  in  the  ninth  clause,  to  6e  sold  for 
^^cask  down.^  The  codicil  then  proceeds  thus:  "and  as 
soon  as  the  money  that  is  raised  out  of  my  estate^  to  be  paid 
over  to  the  legatees,  as  soon  as  collected."  The  ready  money 
to  be  raised  by  sale  of  the  slaves,  is  not  expressly  directed  im- 
mediately to  be  paid  over  to  the  legatees,  but  the  money  that 
is  to  be  raised  out  of  his  "  estate f^  and  that,  as  soon  as  col- 
lected. The  codicil,  instead  of  restricting  and  fixing  the 
property  mentioned  in  the  ninth  clause  of  the  will,  as  the 
only  and  exclusive /unj  for  the  payment  of  the  general  leg- 
acies, shews  that  the  general  legacies  were  to  be  paid  out  of 
his  estate  generally,  viz.  out  of  all  such  of  his  personal  estate 
as  had  not  been  specifically  given  away  by  the  will.  The 
testator  knew  that  his  bonds,  notes,  &c.  would  not  be  effi- 
cient to  pay  his  debts,  expenses  of  administering  on  his  estate, 
and  his  general  legacies;  therefore,  he  charged  the  f^ind  men- 
tioned in  the  9th  clause,  in  aid  to  effect  the  paymrat  of  the 
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legacies,  and  the  remainder  of  that  fund  which  should  not  be  June  1840 
e^austed  in  aid,  d&c.,  was  to  go  to  Elizabeth  Leak*  — — ^^ 

We  are  of  the  opinion  that  the  bill  must  be  dismissed. 

Per  Curiam.  Bill  dismissed. 


JAMES  J.  McKAY  «f.  JOHN  MELVIN  et  ux.  eC  il. 

Where  an  agreement  in  writing  was  made  for  the  porchaee  of  a  tract  ef 
landy  bj  which  the  Tendee  was  to  take  posseseionof  the  lead  immedi* 
ately,  and  the  Tender  was,  **  when  thereto  reqoeeCed,"  to  delirer  him 
a  deed  therefor,  open  the  receipt  of  which  the  Tendee  was  to  give  hie 
three  seTeral  promissory  notes,  payable  at  one,  two  and  three  years 
theieafter;  and  the  Tendee  took  pdssession  of  the  land  immediately,  ao« 
•ording  to  the  agreement,  bnt  the  Tender  died  without  giTing  a  deed, 
or  reeeiTiog  the  notes  for  the  porofaase  money,  it  wa»  Ktld^  npon  a  bill 
snbseqaently  filed  by  the  Tendee  for  a  specific  ezeoation  of  the  con- 
tract, that  he  shoald  pay  Interest  on  the  instalments  of  the  porohase 
money,  as  if  the  notes  had  been  given  in  a  reasonable  time  after  the 
daite  of  the  agreement. 

The  bill  was  filed  to  enforce  the  specific  performance  of 
an  agreenvsnt  for  the  purchase  of  a  fract  of  land,  entered  in** 
to  between  the  plaintiff  and  Patrick  Kelly,  the  ancestor  of  the 
defendants.  By  the  terms  of  the  agreement,  which  was 
made  in  writing,  under  the  seals  of  the  parties,  on  the  26th 
day  of  October,  1836,  the  plaintifi*  was  to  take  possession  of 
the  land  immediately,  and  Kelly  was,  <<  when  thereto  request* 
ed,''  to  deliver  to  him  a  deed,  with  the  usual  covenants,  suffi- 
cient  in  law  to  convey  a  perfect  title  in  fee  simjde  to  the  said 
land;  and  the  plaintiff  on  his  part  covenanted  that  in  consid- 
eration  of  the  premises,  ^  and  on  delivery  of  the  deed  afore* 
said,  he  would  execute  unto  the  said  Kelly  his  three  Several 
promissory  notes  of  $1,000  each;  the  first  payable  One  year 
thereafter;  the  second  two  years  Uiereafter;  and  th^  third  and 
last,  three  years  theiieafter;  the  said  third  and  last  to  bear  in-* 
terest  one  year  before  it  became  due  and  pajrable."  The 
plaintiff  took  possession  of  the  land  immediately,  according 

9 


uxor  et  al. 
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June  1840  to  the  agreement;  and  a  short  time  thereafter,  Kelly  died  in- 

"      -,       testate,  before  any  demand  was  made  upon  him  for  a  deed, 

T       or  the  plaintiff  had  executed  any  notes.    The  defendants, 

Melvln  ct  ^ho  were  the  heirs  at  law  and  the  administrator  of  Kelly, 

'admitted  the  agreement  as  stated  in  the  bill,  and  the  death 

of  Kelly  shortly  thereafter;  and  expressed  their  willingness 

to  convey  the  land,  if  the  plaintiff  would  comply  with  the 

agreement  on  liis  part,  by  paying  the  purchase  money  with 

interest. 

No  counsel  appeared  for  either  party  in  this  Court. 

Daniel,  Judge,  after  stating  the  case  as  above,  proceeded 
as  follows:  It  appears  to  us,  that  it  there  be  any  dispute  in 
this  case,  it  is  whether  the  plaintiff  shall  pay  interest  on  the 
purchase  money'^  and  if  so,  at  what  time  the  interest  shall 
begin  to  run?  By  the  agreement,  the  plaintiff  took  possess- 
ion in  October,  1835.  In  equity,  he  was  then  the  complete 
owner  of  the  estate.  The  death  of  Kelly  (an  act  of  Provi- 
dence) was  the  reason  that  the  title  deeds  and  notes  were  hot 
given  in  a  short  time  after  the  plaintiff  took  possession.  It 
seems  to  us  to  be  equitable  and  just,  that  interest  should  be 
calculated  on  the  instalments  of  the  purchase  money,  os  if 
the  notes  had  been  given  in  a  reasonable  time  after  the  date 
of  the  agreement.  We  think  that  the  first  of  January,  1836, 
would  have  been  a  reasonable  time  within  which  the  not^s 
might  have  been  given  according  to  the  agreement,  if  the 
death  of  Kelly  had  not  prevented  it.  Therefore,  the  plain- 
tiff is  entitled  to  a  decree  for  a  specific  performance.  And 
the  heirs  at  law  of  Kelly  will  execute  deeds  of  release  and 
quit  claim  to  the  plaintiff,  of  the  lands,  of  which  he  has  taken 
possession;  and  deeds  of  bargain  and  sale  in  fee,  of  any  lands 
mentioned  in  the  agreement,  and  which  are  not  in  his  pos- 
session. These  deeds  will  be  executed  under  the  direction 
of  the  Master  of  this  Court,  provided  that  the  plaintiff  first 
pay  to  the  administrator  of  P.  Kelly,  or  pay  into  the  office  of 
this  Court,  the  purchase  money,  with  interest  as  follows: 
$1,000,  with  interest  on  the  same  from  the  first  day  of  Janu- 
ary, 1837;  and  $2,000,  with  interest  on  the  same  from  the 
1st  day  of  January,  1838.    If  the  purchase  money  and  inter- 
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est  is  paid,  as  above  directed,  on  or  before  the  tenth  day  of  June  1840 
the  next  term  of  this  Court,  the  decree  for  the  plaintiff  will  — ~ 
be  drawn  up  and  entered;  otherwise,  the  bill  will  ^tand  dis- 
missed with  cost. 

Per  Curiam.  Decree  accordingly. 


THOMAS   McLIN  «#.  ROBERT  McNAMARA,  Adm'r.  of  STE- 
PHEN FERRAND. 

Where  the  bar  of  the  state te  of  limitations  aji^inst  an  aceooot  of  ten 
yeais^  standing  is  repelled  by  an  admission  that  the  adcoont  is  open* 
and  a  promise  to  settle  it,  the  length  of  time,  will  not  of  itself,  ope- 
rate as  a  bar;  but  it  may,  connected  with  other  circamstances,  be  suf- 
ficient to  indacc  the  court  to  require  evidence  of  the  claim  so  clear, 
consistent  and  natoral,  as  to  amount  to  positive,  and  almost  conclu- 
sive, proof. 

Whether  the  receipts  of  a  wagoner  for  goods  sent  to  a  factor,  are,  after 
the  death  of  the  wagoner,  competent  to  prove  the  delivery  of  the  good% 
to  ihe  factor — Qu^  but  if  they  are  competent  lor  that  purpose,  they 
can  only  raise  a  probability  of  the  delivery  of  the  goods,  which  may 
be  repelled  by  opposite  probabilities,  as,  that  accounts  appear  to  have 
been  rendered  by  the  factor  which  the  principal  withholds,  and  which, 
if  producedf  would  include  the  articles  sent  by  the  wagoner,  and 
woqid  be  better  evidence  of  the  delivety  to  the  factor. 

W^heie  one  person  sold  to  another  ceitain  articles  of  furniture,  and  after- 
wards sent  him  goods  to  sell  as  his  factor,  and  ten  years  afterwards, 
the  factor,  in  reply  to  his  principal  calling  upon  him  for  a  settlement, 
acknowledged  that  the  account  was  open,  and  promised  to  settle  it,  t*^ 
iMt  held  that  the  sale  of  the  fnrnitare  was  not  an  isolated  transaction, 
which  would  be  barred  by  the  statute  of  limitations,  bat  formed  an 
item  in  the  account  when  the  parties  proceeded  in  their  other  dealings, 
and  that,  therefore,  the  letter  of  the  factor  repelled  the  effect  of  the 
lapse  of  time  as  to  this,  as  well  as  to  the  other^  parts  of  the  demand. 

Where  one  transaction  between  two  persons,  becomes  an  item  in  account 
between  them,  in  consequence  of  their  subsequent  dealings  as  princi- 
pal and  factor,  and  as  such,  is  taken  out  of  the  operation  of  the  stat- 
ute of  limitations,  by  the  acknowledgement  and  promise  of  the  factor 
to  settle  the  account,  interest  cannot  be  claimed  on  the  first  itemi  nn- 
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June  1840  len  it  can  be  claimed  ou  the  transactions  between  the  parties  as  pnn- 

^  cipal  and  factor,  and  that  cannot  be  done  where  there  are  circumstan- 

MoLin  oes  of  laches  and  unfairness  on  the  part  of  the  principal.    Under  snch 

McNa^  circumstances,  interest  is  allowable  only  from  the  time  of  bringing 

mare.  Ae  suit. 

The  bill  was  filed  in  August,  1832.  It  stated,  that  in  Oc- 
tober, 18 iff,  the  defendant's  intestate.  Doctor  Stephen  L.  Fer- 
rand,  then  residing  in  Salisbury,  delivered  to  his  brother, 
William  P.  Ferrand,  who  resided  in  the  neighborhood  of 
Newbern,  a  memorandum  of  sundry  articles  of  furniture 
which  he  wished  William  to  purchase  for  him  in  one  of  the 
Northern  Cities,  and  have  sent  to  him.  That  William  could 
not  conveniently  go  to  the  north  at  the  time,  and  proposed 
to  the  plaintiff^  then  resident  in  Newbern,  and  extensively 
engaged  in  trade,  to  take  the  order  and  fill  it,  as  he  was  then 
about  going  to  the  north — informing  him  that  he  could  not 
pledge  himself  that  his  brother  Stephen  would  take  the  arti- 
cles, but  that  he  believed  he  would,  if  they  were  elegant,  and 
at  prices  which  would  afford  a  reasonable  profit  to  the  plain- 
tiff. The  bill  further  stated,  that  the  plaintiff,  being  well 
acquainted  with  Stephen  L.  Ferrand,  believed  that  he  could 
execute  the  commission  to  his  satisfaction,  and,  accordingly, 
notwithstanding  the  risk  of  a  rejection,  he  purchased  in 
Philadelphia  many  of  the  articles  contained  in  the  list,  and 
imported  them  into  Newbern;  and  that  during  the  succeed- 
ing winter,  he  forwarded  those  articles,  and  others  of  equal 
quality  which  he  had  before  purchased  and  had  on  hand  for 
sale,  by  wagons,  to  Stephen  L.  Ferrand,  at  Salisbury;  and, 
at  the  same  time,  delivered  to  William  P.  Ferrand  a  bill, 
with  the  prices,  for  the  information  of  his  brother.  The  bill 
stated  that  those  prices  were  but  a  moderate  advance  upon  the 
cost,  90  as  to  yield  but  a  slight  profit,  as  the  plaintiff'was  rea- 
dy to  shew  by  the  original  bills  or  invoices.  To  the  bill, 
was  appended  a  copy  of  the  account  of  the  furniture^  at  very 
high  prices,  amounting  to  $944  85  cents.  The  bill  stated, 
that  upon  the  arrival  of  the  furniture.  Doctor  Ferrand  refus- 
ed to  accept  it,  being  dissatisfied  both  with  the  costly  charac- 
ter of  it,  and  also  with  the  prices,  as  too  high  even  for  furni- 
ture of  that  character:  but  that  after  some  delay,  he  did  ac- 
cept it,  «  without  stipulating  (or  any  alteration  of  price." 
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The  bill  then  further  stated,  that  at  the  times  of  sending  Jan«  1840 

the  furniture,  the  plaintiff  also  sent  various  articles  of  mer-  ^  j'^ 
chandize  to  be  sold  upon  account  of  the  plaintiff;  and  that  at       y 

various  times  afterwards,  up  to  October,  1824,  he  sent  up  to  McNa- 

said  Stephen  large  quantities  of  groceries  which  he  under*  °^^^* 
took  to  dispose  of  for  the  plantiff;  and  of  which  an  account 
was  annexed  to  the  bill,  without  any  prices  affixed. 

The  bill  slated  that  Dr.  Ferrand  from  time  to  time  remits 
ted  sundry  sums,  which  the  plaintiff  was  ready  to  admit;  but 
no  particular  credits  were  admitted.  It  further  stated,  that 
notwithstanding  all  the  exertions  of  the  plaintiff  to  bring 
about  a  settlement,  the  account  of  the  mutual  dealings  was 
never  adjusted;  and  that "  the  said  Stephen  never  once  fur- 
nished any  regular  account  of  sales,  of  the  laige  amount  of 
articles  sent  to  him  for  sale,"  but  occasionally,  when  they 
met,  or  by  letter,  promised  to  come  to  Newbern,  and  there 
make  a  settlement  in  full.  The  bill  then  stated  three  letters 
between  those  parties:  one  from  the  plaintiff,  dated  July  24th, 
1829,  in  which  he  says:  *•  From  your  last  letter,  I  have  been 
expecting  you  down  from  time  to  time  until  my  patience  is 
exhausted.  Will  you,  upon  the  receipt  of  this,  iorward  me 
the  account  of  sales  of  the  balance  of  the  articles  you  bad 
on  hand  when  you  were  here  last,  together  with  the  balance 
of  your  account  in  cash,  or  a  check?  The  accounts  between 
us  have  really  remained  unsettled  longer  than  I  could  have 
wished."  Also  one  from  Dr.  Ferrand,  dated  October  6tb, 
1829,  in  which  he  says:  ^'  your  letter  I  received  some  time 
since,  but  have  been  unable  to  answer  it,  from  great  bodily 
indisposition.  As  to  money,  there  is  none  here;  and  I 
should  like  to  have  a  settlement  with  you,  to  know  if  I  am 
in  due  to  you;  and  for  the  purpose  of  doing  so,  I  shall  visit 
Newbern  in  the  winter,  where  I  expect  to  remain  several 
months:"  That  on  the  26th  of  April,  1830,  the  plaintiff  a- 
gain  wrote  to  Dr.  Ferrand  as  follows:  "Your  favour  5th  of 
October,  1829,  came  to  hand,  in  which  you  say  that  in  the 
winter  you  will  visit  Newbern  for  the  purpose  of  settling  the 
accounts  existing  between  us.  As  the  winter  has  passed, 
and  not  hearing  from  you  since  on  the  subject,  I  am  really 
at  a  loss  to  know  how  to  account  for  it.    Will  you  be  so 
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Jane  1840  good,  on  the  receipt  of  this,  (as  to  send)  the  remaining  ac- 
count  of  sales,  and  say  that  I  may  draw  on  you  for  the  bal- 
T       ance?" 
McNa-       Tjj^  jjjii  ^Yiexi  stated  the  death  of  Dr.  Ferrand  in  Novem- 
""*'     ber,  1830,  and  the  administration  of  the  defendant  on  his  es- 
tate; and  it  did  not  appear  that  any  thing  more  passed  until 
the  filing  of  the  bill.    The  prayer  was  for  the  production  of 
all  letters  between  the  parties,  the  invoices  and  accounts  of 
sales  of  the  various  articles  sent  for  sale;  and  that  a  proper 
account  of  all  the  mutual  dealings  between  the  plaintiff  and 
Stephen  L.  Ferrand  might  be  taken. 

The  answer  stated  that  the  defendant  had  no  such  knowl- . 
edge  of  the  transactions  to  which  the  bill  related,  as  would 
justify  him  in  admitting  or  denying  any  of  the  allegations, 
except  to  admit  that  there  were  dealings  between  the  parties 
between  the  years  1819  and  1824,  as  he  found  among  the  in- 
testate's papers  sundry  receipts,  drafts,  &c.,  evidencing  pay- 
ments of  money  to  complainant  or  to  his  order,  which  he 
begged  leave  thereafter  to  exhibit.  Ail  knowledge  of  the 
letters  stated  in  the  bill  was  also  denied. 

Upon  the  hearing  of  the  cause  it  was  referred  to  the  Mas- 
ter to  take  an  account  of  the  matters  of  account  stated  in  the 
pleadings.  The  master  made  his  report  to  this  term;  and 
therein  charged  against  the  defendant,  the  furniture  at  the 
price  of  g944  85,  with  the  further  sum  of  $1,133  60,  for  in- 
terest thereon  for  20  years  from  the  30th  of  December,  1819 
i— making,  for  principal  and  interest  due  therefor,  the  sum  of 
$2,078  46.  The  report  also  charged  the  further  sum  of 
$3,217  42,  for  sales  of  merchandize  on  account  of  the  plain- 
tiff, charged  at  prices  proved  to  have  been  average  prices  at 
Newborn,  about  the  periods  these  parcels  were  sent.  The  re- 
port credited  the  defendant  with  a  commission  of  $160  84  on 
the  sales,  and  with  sundry  payments  between  May,  18t2,  and 
May,  1827,  so  as  to  shew  a  balance  due  to  the  plaintiff  upon 
the  whole  account,  including  the  price  of  furniture  and  inter- 
est of  $1,832  08;  with  which  it  charged  the  defendants. 

An  account  was  filed  in  the  cause  by  the  plaintiff,  pur- 
porting to  be  the  account  between  the  plaintiff  and  Dr.  Fer- 
rand, and  to  have  been  stated  by  a  clerk  of  the  plaintiff,  now 
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deceased;  and  shewing  a  balance  on  2d  of  May,  1825,  of  ^«n«  l^^^ 
$2,295  92  1-2;  in  which  there  were  the  following  entries:    •.  . . 
"This  due  on  account  sales  rendered  on  the  14th  May,       ▼ 
1822,"  $701  49  1-2;  and  "  amount  of  sales  of  sundry  Articles  McNama- 
made  out  this  day,  the  balance  due,"  ^,187  61.    This  lat- 
ter account  of  sales  was  annexed  thereto  in  the  hand  writing 
of  plaintijQT's  deceased  clerk,  and  shewed  the  sales  at  Salisbu- 
ry at  prices  considerably  lower  than  the  articles  were  charg- 
ed at  in  Newborn. 

Besides  the  merchandize  chained  by  the  Master  to  the  in- 
testate, the  plaintiff  also  claimed  for  other  parcels,  alleged  to 
have  b^n  sent  for  sale  on  the  plaintiff's  account;  and  to 
charge  the  defendant  therewith,  the  plaintiff  proved  the  re- 
ceipts of  sundry  wagoners,  expressed  to  be  for  the  goods;  and 
that  they  were  to  deliver  them  to  Ferrand  in  Salisbury;  and 
that  the  wagoners  were  now  dead;  and,  in  one  instance,  a 
witness  further  proved  that  he  met  one  of  those  wagoners 
near  Newbem,  on  his  way  up  the  country,  and  was  told  by 
him  that  he  was  loaded  for  Dr.  Ferrand;  and  that  the  witness 
himself  proceeded  to  Newbern,  and  thence  to  Salisbury,  also 
with  goods  from  the  plaintiff  to  Ferrand;  and  that  near  Salis- 
bury, he  met  the  same  wagoner,  and  was  then  told  by  him 
that  he  had  delivered  his  load  to  Ferrand«  In  another  in- 
stance, the  plaintiff  proved  that,  in  the  wagons,  with  part  of 
the  furniture,  he  sent,  in  March,  1820,  a  barrel  of  sugar  and 
bag  of  cofibe;  which,  as  well  as  the  furniture,  Ferrand  re- 
fused to  receive;  and  that  the  wagoner  then  stored  all  his 
load  with  a  merchant  in  Salisbury,  on  account  of  the  plain- 
tiff. The  Master  refused  to  charge  those  articles  to  the  de-  '  . 
fendant,  for  want  of  evidence  of  the  delivery  to  Ferrand. 

The  plaintiff  excepted  to  the  report,  for  those  refusals  of 
the  Master,  and  insisted  that  the  evidence  was  sufficient. 
The  defendant  excepted,  because  the  Master  included  the 
furniture  bill  in  the  account;  and  because  he  allowed  inter- 
est thereon. 

Badger  for  the  plaintiff. 

D.  P.  Caldwell  and  /  H.  Bryan  for  the  defendant 

RuFFiN,  Chief  Justice,  after  stating  the  case  as  above,  pro- 
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June  1940  ceeded  as  followiS:    When  this  case  was  belbre  the  Court  on 

-.  . .     the  hearing,  Ahere  was  much  reluctance  felt  to  ordering  an 

T       account.    Bat  as  the  answer  admitted  some  dealii^  between 

Moi\ama-|he  parties,  of  the  kind  stated  in  the  bill,  and  the  letter  of 
Ferrand  of  the  6th  of  October,  1829,  made  it  satisfactorily 
appeal*  that  an  open  account  in  respect  pf  those  dediogs  then 
subsisted  between  the  parties,  and  contained  a  promise  to 
settle  it,  we  were  obliged  to  put  out  of  the  plaintiff's  way  the 
obstacle  of  the  statute  of  limitations*    Nevertheless,  the  cir'^ 
eumstances  under  which  this  daim  is  preferred,  renders  its 
justice  so  extremely  doubtful  as  to  entitle  it  to  no  favour,  and 
to  impose  on  the  plaintiff  the  burden  of  offering  the  clearest 
and  most  conclusive  proof  of  every  item,  before  he  can  be 
permitted  to  charge  it  against  the  defendant.    The  length  of 
time,  indeed,  is  not  such  as  to  amount  to  a  bar  of  itself*  nor, 
as  the  account  certainly  remained  unclosed  as  to  something, 
can  the  length  of  time,  connected  with  the  other  circumstan- 
ces, authorise  us  wholly  to  deny  the  plaintiff  the  benefit  of 
such  evidence  as  does  plainly  establish  the  delivery  of  arti- 
cles to  the  factor.    But  there  is  enough  to  render  the  Couit 
jealous  of  the  claim,  and  very  cautious  in  not  admitting  any 
charge  but  upon  evidence  so  clear,  consistent  and  natural,  as 
to  amount  to  positive  and  almost  conclusive  proof.    Now, 
the  receipts  of  the  wagonei^  do  not  constitute  evidence  of 
that  kind.    It  is  not  material  that  we  should  determine,  in 
this  case,  whether  those  receipts  are  evidence  between  these 
parties,  as  acts  done  in  the  ordinary  course  of  business  by  per- 
sons since  dead;  for,  if  they  be  competent,  they  can  cmly  raise 
a  probability  of  the  delivery;  and  their  operation  to  that  ex- 
tent, is  repelled  by  opposite  probabilities  that  seem  undenia. 
Ue.    The  counsel  for  the  plaintiff  said,  in  the  argument,  that 
the  inference  from  the  receipts  and  deaths  of  the  wagoners, 
at  this  period,  was  so  fortified  by  the  default  of  Ferrand  in 
not  rendering  accounts,  whereby  the  plaintiff  could  have  seen 
whether  the  wagoners  had  or  had  not  delivered  their  loads, 
that  the  Courtought  to  act  on  it  and  chaige  the  goods,  though 
if  may  not  positively  appear  that  they  came  to  Ferrand's  pos- 
session.    The  argument  adopted  the  statement  of  the  bill  in 
this  particular,  without  adverting  to  the  plaintiff's  letter  of 
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April,  1830^  in  which  he  asks  for  the  "  remaining"  account  Jnn«  1840 
of  sales;  ot  to  the  document  put  in  before  the  Master,  where*  "TTT^ 
by  it  appear^  that  two  accounts  of  sales  were  rendered.  So  v. 
far,  therefore,  from  the  feet,  as  actually  existing,  supporting  McNa- 
the  atgument,  it  is  opposed  to  it.  The  statement  of  the  bill 
seems,  indeed,  to  be  incredible.  That  a  merchant  should 
sell  goods  to  the  value  of  nearly  $1,000  to  another  person, 
and  for  three  or  four  years  afterwards  forward  to  him  large 
quantities  of  merchandize  at  different  times,  and  take  no  se- 
curity for  the  goods  sold,  nor  get  payment,  nor  get  an  ac- 
knowledgement for  the  consignments,  nor  any  account  of 
sales  for  more  than  ten  years  from  the  commencement  of  the 
transactions,  is  oertainly  possiible.  But  it  is  so  entirely  a- 
gainst  prudence  and  all  experience,  that  a  Court  cannot  act 
oa  die  assumption  of  the  truth  of  the  story,  without  viola- 
ting rational  convictions  to  the  contrary.  There  must  have 
been  divers  statements  between  these  parties;  though  proba- 
bly, the  more  recent  transactions  remained  open.  At  all  e- 
vents,  it  appears,  probably  without  the  design  of  the  plain- 
tiff that  some  accounts  were  rendered — ^particularly,  one  in 
May,  1832,  which  was  two  years  after  the  delivery  of  the 
furnitare,  on  which  only  S701  49  1-2  was  due.  This  ac- 
count, and  all  others  that  may  have  been  staled,  and  all  ma- 
terial correspondence  after  May,  1826,  the  plaintiff  has  with- 
held; as  he  has  also  the  original  invoices  of  the  furniture,  * 
which  be  promises  in  the  bill  to  produce  as  evidence  that  th^ 
prices  charged  by  him  were  but  a  moderate  advance  on  the 
cost.  Unfairness  of  this  sort  furnishes  presumptions  that 
these  accounts  contain  fects  that  would  be  destruolive  of  the 
daim,  as  that  the  prices  charged  by  the  plaintiff  were  im- 
moderate; or  those  at  which  the  factor  sold  were  much  re- 
duced; or  that  the  furniture  had  been  inchided  in  the  ac- 
count of  May,  1822;  or  other  fects  that  would  reduce  the  a-  *  '  ' 
mount  of  the  demand,  by  shewing  pajnnents  or  otherwise. 
If  those  accounts  were  thus  rendered,  they  would  include 
the  articles  to  which  the  wagoner's  receipts  relate,  and  theie- 
fore  be  better  evidence  than  the  receipts,  inasmuch  as  the 
former  would  be  direct  to  the  point  on  which  Che  latter 
would  afford  but  a  remote  and  circumstantial  inference. 

10 
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Jane  1840  These  considerations  lead  us  to  believe,  that  in  decreeing  at 
"„  ,.     all  for  the  plaintiff,  we  run  some  hazard  of  working  wrong; 
T       but,  at  all  events,  we  cannot  give  him  a  decree  lor  any  tnmg 
McNa-    which  he  does  not  establish  by  unequivocal  and  unsuspected 
evidence.  The  plaintiff's  first  and  second  exceptions,  which 
relate  to  the  merchandize,  of  the  delivery  of  which  the  re- 
ceipts of  the  wagoners  are  the  only  evidence,  are  over-niled. 
The  defendant's  first  exception,  that  the  Master  has  charg- 
ed the  furniture  as  an  item  in  his  account,  must  be  over-rul- 
ed.   The  use  of  the  furniture  by  Ferrand  is  proved  by  the 
witnesses,  and  also  the  selling  price  in  this  State,  of  such 
furniture.    As  an  isolated  transaction,  the  sale  of  the  furni- 
ture would  not  make  a  case  for  the  jurisdiction  of  this  Court; 
and  moreover,  all  remedy  in  respect  of  it  would  have  been 
barred  by  the  statute  of  limitation.   But  that  part  of  the  deal- 
ings necessarily  formed  but  an  item  in  account,  when  the 
parties  proceeded  in  their  other  dealings;  and,  therefore,  the 
letter  of  Ferrand  repelled  the  effect  of  lapse  of  time  as  to  this, 
as  well  as  the  other  parts  of  this  demand. 

But  if  the  plantiff,  by  connecting  together  those  transac- 
tions of  sale  and  agency,  avoids  the  operation  of  the  statute 
of  limitation  as  to  the  articles  sold,  he  must  submit  to  the  con- 
sequences of  that  connexion,  by  not  claiming  interest  on  Ihat 
part  of  the  account,  unless  he  be  entitled  to  claim  it  on  the 
transactions  between  the  parlies  as  principal  and  factor.  That 
this  plaintiff  ought  not  to  have  such  interest,  the  Court  deems 
clear  from  the  circumstances  to  which  we  have  already  ad- 
verted. He  keeps  back  the  accounts  rendered  by  the  factor. 
He  was  as  much  to  blame  as  the  factor  in  not  closing  the 
dealings  before  such  long  delay  had  occurred.  Upon  the 
failure  ot  the  factor  to  settle,  the  plaintiff  neglected  to  bring 
suit  until  the  factor's  death,  and  very  nearly  three  years  from 
the  last  letter  of  the  factor.  The  truth  is,  that  it  must  be  sup- 
posed the  first  payments  were  meant  to  be  on  account  of  the 
iumiture,  as  it  appears  that  the  payments  exceed  the  value  of 
the  other  merchandize  and  the  plaintiff  would  not  have  trust- 
ed a  person  with  his  goods  as  agent,  who  neglected  for  more 
than  five  years  to  pay  any  thing  on  his  own  purchases.  The 
balance  of  principal  money  due  on  this  account  is  therefore 
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probably  for  the  proceeds  of  the  goods  sold  for  the  plaintiff,  Jon®  1846 
and  under  the  circumstances  of  laches  and  unfairness  on  the 
part  of  the  plaintiff  in  not  producing  the  invoices  to  shewthe 
cost,  and  of  want  of  diligence  on  the  part  of  Ferrand,  our 
opinion  is  that  interest  ought  to  be  computed' on  that  balance 
from  suit  brought,  but  not  before.  Wherefore,  the  defen- 
dant's second  exception  is  so  far  allowed;  and  the  plaintiffs 
third  exception  is  disallowed. 

Also,  since  the  defendant  has  been  chaiged  by  the  master 
the  highest  prices,  and  the  plaintiff  has  kept  back  the  ac-  q^^  ^^^^.^ 
counts  of  sales  upon  which  the  agreement  for  compensation  «• »  factor 
of  the  fitctor,  at  least  as  to  the  rate,  would  probably  appear,  ^mm'issroii 
we  think  the  master  did  right  in  allowing  Ferrand  a  conunis-  S|jn*cir^ 
sion.    Consequently,  the  plaintiff's  fourth  and  last  exception  cvmiiaoeci. 
is  likewise  over  ruled.    Master  allowed  $20  for  report:  De« 
fendant  to  pay  the  costs  of  suit. 

Per  Curiam.  Decree  accordingly. 


STARKEY  SMITH  «t.  SAMUEL  S.  B.  SMITH  et  ah 

If  a  bill  be  filed  for  the  apecifio  exeeation  of  an  agreement  for  the  pur- 
chase of  land,  alleged  to  be  evidenced  by  a  written  memorandom, 
and  the  allegation  be  not  sostained  by  the  p/oof,  the  plaintiff  cannot, 
under  the  prayer  for  general  relief,  obtain  compensatioD  fox  improves 
ments  upon  the  lands. 

The  plaintiff)  in  his  bill,  stated  that  bis  father,  William 
Smith,  in  Ihe  yea»  1829,  agreed  by  parole  to  sell  him  a  cer- 
tain tract  of  land  therein  described,  in  consideration  of  the 
sum  of  $8i),  and  the  plaintiff 's  doing  his  father's  shoemaking 
during  his  life.  That  in  pursuance  ef  this  agreement,  and 
with  the  consent  of  his  father,  the  plaintiff  entered  upon  the 
land  and  improved  the  same  by  building  houses  upon  it  to 
the  value  of  $200;  that  he  paid  the  price  in  money  and  shoe- 
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"  him  the  following  receipt  and  agreement: 

•'Received  of  Starkey  Smith,  December  the  llth,  1833, 
eighty  dollars  in  full  for  the  land  where  the  said  Starkey 
Smith  now  lives,  commencing  at  David  Mitchell's  corner 
near  my  fence  where  I  now  live,  then  splitting  the  land  be- 
tween the  two  roads  to  Miss  Wright's  line:-  all  the  land  east 
of  that  I  have  sold  to  my  son  Starkey. 

WILLIAM  SMITH." 
The  plaintiff  then  stated  that  his  father  died  without  ever 
having  executed  to  him  a  deed  for  the  land.    The  prayer  of 
the  bill  was  foi  a  specific  execution  of  the  agreement,  and 
for  general  relief. 

The  defendants,  in  their  answers,  admitted  that  their  fa- 
ther,  William  Smith,  permitted  the  plaintiff  to  take  posses- 
sion  of  the  tract  of  land  mentioned  in  the  bill;  and  they  also 
admitted  that  he  had  made  improvements  thereon  by  build- 
ing, &c.,  but  they  denied  that  their  father  ever  executed  the 
receipt  or  agreement  set  forth  in  the  bi!),  or  that  the  plaintiff 
ever  paid  any  money  for  the  land.  They  also  denied  that 
their  father  ever  intended  to  sell  or  give  the  land  to  the  plain- 
tiff in  any  other  way  than  by  a  last  will  and  testament, 
which  he  never  made.  A  replication  was  filed  to  the  an- 
swers, and  much  testimony  was  taken  on  both  sides,  the  re- 
sult of  which  is  stated  in  the  opinion  of  the  court. 
W.  A.  Oraham  for  the  plaintiff. 
/.  T.  Morehead  for  the  defendants. 

Daniel,  Judge,  after  stating  the  case  as  above,  proceeded: 
It  is  proved  to  our  satisfaction,  that  the  body  of  the  paper 
writing,  set  out  in  the  bill  as  the  agreement,  is  in  the  proper 
handwriting  of  the  plaintiff.  Tiiree  witnesses  depose,  that 
they  were  acquainted  with  the  hand  writing  of  William 
Smith,  and  that  the  signature  to  the  paper  writing  is  in  the 
proper  handwriting  of  the  plaintiff's  father,  William  Smith. 
Two  witnesses  testify  that  the  father  had,  in  conversation 
with  them  and  others,  said  that  he  had  agreed  to  sell  the  land 
to  the  plaintiff.  The  plaintiff  has  fiaiiled  to  prove,  that  be 
ever  paid  a  cent  of  money,  or  that  he  ever  was  possessed  of 
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money  at  any  one  time  to  the  amonnt  set  forth  in  the  receipt.  Jane  1840 
On  behalf  of  the  defendant,  one  witness  deposes  that  he  was  .  ~ 
acquainted  with  the  handwriting  of  William  Smith,  and  that  y 
the  signature  to  the  supposed  agreement,  is  not  in  his  hand-  ^"*'^^^ 
writing.  Many  witnesses  depose,  that  the  plaintiff,  frequent- 
ly, and  at  divers  times  and  places,  immediately  after  the 
death  of  his  father,  and  for  years  afterwards,  said  that  he  had 
not  the  scratch  of  a  pen  in  writing  from  his  father  for  the 
land;  that  he  had  no  right  by  any  writing  for  the  land: 
he  appeared  uneasy  on  account  of  his  home.  When  the 
dower  of  his  mother  was  laid  off,  the  plaintiff  was  present^ 
and  made  no  objection  that  the  land  in  dispute  should  be  in- 
cluded to  make  up  the  quantity,  out  of  which  she  was  to 
take  dower.  The  paper  now  attempted  to  be  set  up  as  an  a- 
fifreement,  was  not  shewn  by  the  plaintiff  to  any  person  until 
long  after  the  death  of  his  father.  The  father  made  a  will 
and  died  in  Jannary,  1835.  The  will  did  not  have  the  ne- 
cessary number  of  witnesses  to  pass  lands.  In  this  will,  the 
lands  in  dispute  were  attempted  to  be  devised  to  the  plain- 
tiff. Taking  together  all  the  evidence  and  circumstances  in 
the  case,  we  must  say  that  we  are  not  satisfied,  that  William 
Smith  ever  affixed  his  name  to  the  paper,  as  evidencing  an 
agreement  on  his  part  to  sell,  or  as  a  receipt  for  the  purchase 
money  of  the  land.  There  are  too  many  circumstancps  in 
the  case  tending  to  shew  that  the  plaintiff  either  signed  his 
father's  name,  or  that  he  wrote  the  receipt  and  agreement 
over  the  genuine  name  of  his  father,  found  on  some  blank 
piece  of  paper.  We  cannot  think  that  any  agreement  is 
ptoved*-4rertainly  not  sufficiently  proved,  so  as  to  call  for  a 
decree  for  a  specific  performance. 

Upon  the  hearing,  the  plaintiff's  counsel  set  up  a  claim 
for  compensation,  in  case  the  court  should  deem  the  alleged 
purchase  not  proved.  In  answer  to  that  claim,  it  is  suffi- 
cient for  us  to  say,  that  under  the  prayer  for  general  relief, 
none  can  be  granted,  but  such  as  is  warrantee]  by  the  case 
made  in  the  pleadings;  and  the  sole  ground  upon  which  the 
bill  asks  any  relief  is  upon  the  particular  purchase,  alleged 
to  be  evidenced  by  a  written  memorandum,  which  allegation 
is  not  sustained  to  our  satisfactian.    If  the  plaintiff  can  make 
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"  cision  will  not  stand  in  his  way. 

The  bill  must  be  dismissed  with  costs. 

Per  Curiam.  Bill  dismissed. 


NOAH  SMITHERMAN  etal.  Adm'r.  of  SAMUEL  SMITHEKM AN, 
M.  LEWIS  KIDD,etal. 

If  a  note  be  lost,  the  acceptance  of  a  negotiable  inatrament  expressly  in 
payment  of  it,  amounts  in  law  to  a  satisfaction,  and  maybe  so  pleaded* 
and  the  debt  being  thus  extinct  at  law,  there  can  be  no  relief  in  equity 
upon  the  lost  note* 

If  a  bond  be  lost,  whether  the  acceptance  of  a  negotiable  inatrament  niu 
derseal  from  the  principal  obligor  expressly  in  payment  of  it,  be  a  sat- 
isfaction at  law  or  not,  the  obligee  cannot  recover  in  equity,  on  the  lost 
bond,  against  the  principal  obligor  or  his  surety,  contrary  to  his  agree- 
ment. 

The  bill  stated  that  in  the  year  1834,  the  defendants,  Lewis 
Kidd  and  Moses  Kidd  gave  to  Samuel  Smitherman,  the  in- 
testate of  the  plaintiff,  a  bond  or  note — but  which  the  plain- 
tiff did  not  know — ^for  the  sum  of  $325,  payable  on  the  26th 
of  October,  1834.  But  from  the  answers,  exhibits  and  proo&, 
the  case  appeared  to  be,  that  Lews  Kidd  gave  e  bond  or  note  to 
Smitherman  for  the  sum  of  $200  payable  as  mentioned,  and 
that  Moses  Kidd  also  executed  it  as  the  surety  of  Lewis:  and 
that  a  few  day^  afterwards,  Lewis  alone  gave  a  second  bond 
or  note  to  Smitherman  for  $125,  payable  at  the  same  time. 
These  papers,  Smitherman  delivered  without  endorsement 
to  one  Long,  as  his  agent,  to  present  and  receive  payment 
thereon;  but  Long  absconded  without  presenting  them  or  re* 
ceiving  payment,  and  either  destroyed  or  carried  off  the  in- 
struments. On  the  4th  of  May,  1835,  Smitherman  repre- 
sented to  the  Kidds  the  loss  of  the  papers,  and  requested  them 
to  execute  others  in  their  stead.  Moses,  the  surety,  refiised ' 
to  become  further  bound;  but  Lewis,  the  principal,  readily 
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assented,  as  Smitherman  agreed  to  accept  his  bond,  in  satis- lane  1840 
ftction  of  the  others  and  to  give  a  discharge  from,  and  indem-  "T".T 
nity  against,  them.    Accordingly,  Lewis  Kidd  then  gave  his  man  et  al. 
bond  to  Smitherman  for  $325,  with  interest  from  the  26th       ^ 
of  October,  1834,  and  Smitherman  gave  to  him  two  papers,    ^    *^'* ' 
one  of  which  purported  to  be  a  receipt,  not  und^r  seal,  of  the 
bond  for  $326,  ''in  foil  of  the  two  notes"  before  described  ; 
and  the  other  purported  to  be  an  agreement,  not  under  seal, 
to  indemnify  the  parties  from  loss  by  reason  of  the  f6rmer 
notes,  if  they  would  resist  the  pa3rment,  should  it  be  deman- 
ded by  Long  or  any  other  person.    The  bill  offered  an  in- 
demnity and  prayed  a  decree  against  the  two  Kidds  upon  the 
instrument  as  stated  in  the  bilL 

Winston  for  the  plaintiffs. 

Mendenhall  for  the  defendants. 

RuppiN,  Chief  Justice,  having  stated  the  case  as  above, 
proceeded  as  follows:  Not  to  advert  to  the  inaccurate  des- 
cription in  the  bill  of  the  instruments  on  which  the  defen- 
dants were,  in  fact,  chargeable,  and  to  the  several  objections 
that  arise  thereon,  there  are  other  substantial  difficulties 
which  prevent  a  decree  for  the  plaintiff.  As  the  bill  leaves 
it  uncertain  whether  the  first  securities  were  bonds  or  notes, 
we  are  obliged  to  take  it  most  strongly  against  the  plaintiff,  ^ 

upon  whom  it  laid  to  remove  the  donbr.  Now,  it  is  clear  at 
law,  that  the  acceptance  of  a  negotiable  instrument  expressly 
in  payment  of  a  simple  contract  debt,  does  amount  to  satis- 
faction, and  may  be  so  pleaded.  If,  then,  the  securities  were 
notes,  the  plaintiff  has  no  debt  in  law;  and  consequently,  has 
nothing  for  which  he  can  ask  a  decree  in  equity. 

But,  supposing  the  securities  to  have  been  bonds,  still  the 
plaintiff  is  not  entitled  to  any  relief  on  them  here.  It  is  true, 
that  at  common  law,  one  bond  is  not  a  satisfaction  of  another; 
both  being  instruments  of  the  same  dignity.  If  it  be  admit- 
ted that  the  law  remains  the  same,  although  bonds  are  now 
negotiable,  yet  in  this  case,  the  plaintiff  can  derive  no  benefit 
from  that  ruleot  law.  The  rule  itself  is  strictissimi  jiiris, 
and  founded  upon  reasons  purely  technical,  which  have  no 
relation  to  the  principles  of  equity.    In  this  Court,  the  agree- 
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"    . .       under  seal  or  not;  and  there  cannot  be  a  decree  upon  a  for- 
man  et  al.  mer  instrument,  directly  in  opposition  to  a  subsequent  agree- 
K'li/       ^^^  made  upon  a  just  consideration.    If  this  plaintiff  can 
*  maintain  actions  at  law  upon  those  instruments,  as  lost  bonds, 
let  him  do  so.    For  the  present,  at  leasts  we  have  notliing  to 
say  against  it.    But  when  he  seeks  to  change  the  fonim,  and 
to  get  a  decree  in  this  Court  for  his  debt,  upon  the  ground 
that  he  cannot  recover  it  at  law,  be  cannot  have  the  relief  if 
it  be  in  the  teeth  of  an  agreement  so  reasonable  and  plain  as 
is  established  in  this  case.    What  mora  could  a  creditor  ask, 
when  he  has  lost  his  security,  than  that  the  debtor  should 
give  another,  and  thus  save  him  from  the  difficulty  and  ex< 
pense  of  proving  the  loss  and  contents  of  the  instrument  at 
law,  or  the  delay  and  expense  of  resorting  to  a  Court  of  Equi- 
ty?   If  the  debtor  comply  with  such  a  request  of  the  credi- 
tor, it  is  obviously  an  adequate  consideration  for  an  agree- 
ment, on  the  part  of  the  creditor,  not  to  enforce  the  first  se- 
curity, and  to  rely  solely  on  the  second. 

By  discharging  the  principal  debtor^  Moses  Kidd,  the  sure- 
ty is  also  discharged  in  the  view  of  this  Court  The  plain- 
tiff cannot  have  a  decree  against  either  of  the  defendants;  but 
his  bill  must  be  dismissed  with  costs. 

*  Pbr  Curiam.  Bill  dismissed. 
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ROBERT  RYAN  et  al.  w.  JONATHAN  PARKER  eial.        Jiid«  1840 

If  a  Teodor  receiye  in  paymeat  for  the  sale  of  land,  the  bond  of  a  third 
person  made  payable  to  himself,  which  is  afterwards  altered  by  his 
assent  so  as  to  destroy  it  at  law,  he  cannot  have  relief  inequity  against 
the  obligor,  although  he  was  ignorant  of  the  legal  effect  of  altering  the 
bond.  Nor  can  he,  or  his  assignee  who  purchased  the  bond  with  full 
knowledge  of  the  legal  objections  to  it,  have  any  relief  in  equity  a- 
gainst  the  vendee  who  gave  it  in  payment,  though  the  latter  made  the 
alteration  in  the  bond,  and  represented  it  to  be  good. 

This  bill  was  filed  at  the  September  Term,  1838,  ofOnil- 
ford  Superior  Court.  The  plaintiff  were  Robert  Ryaa  and 
Samuel  SuIUv^au;  and  the  defendants  Robert  Parsons,  James 
Parsons  and  Jonathan  Parker;  and  the  case  made  by  the 
bill  was  as  follows:  In  the  year  1827,  the  defendant  Pv- 
ker,  purchased  a  tract  of  land  from  the  plaintiff  Sullivan,  at 
and  for  the  price  of  $600;  and  it  was  agreed,  between  the 
parties,  that  Sullivan  should  receive  in  payment  of  part  of 
the  purchase  money,  a  note,  to  be  executed  by  the  defendant 
Robert,  with  the  defendant  James,  as  his  surety,  for  the  sum 
of  $96,  payable  to  the  said  Sullivan  two  years  after  date; 
which  note  the  said  Parker  expected  to  obtain  from  the  said 
Robert,  who  was  his  debtor.  On  or  about  the  4th  oi  Octo- 
ber, 1827,  the  s&id  Robert  and  James  executed  their  sealed 
note,  at  the  request  of  said  Parker,  for  the  sum  aforesaid,  pay- 
able two  years  after  date,  but  payable  to  Samuel  Soliman  or 
order.  This  note  was  offered  by  the  said  Parker  to  Sulli- 
van; but  the  latter,  who  was  illiterate,  and  unable  to  read,  on 
hearing  the  note  read,  refused  to  receive  it,  because  of  this 
mistake;  when  the  said  Parker,  alleging  that  it  was  a  mere 
clerical  error,  and  that  he  could  take  the  liberty  to  correct  it, 
caused  the  name  Soliman  to  be  altered  into  Sullivan;  and 
thereupon  the  plaintiff  Sullivan,  confiding  in  the  assurances  - 
of  Parker,  that  the  note  was  not  injured  by  the  alteration,  re- 
ceived it  from  him  in  payment  for  the  land.  After  this  note 
or  bond  became  due,  it  was  presented  by  Sullivan  to  the  ma- 
kers, who  refused  to  pay  it;  and  on  the  29th  of  August,  1831, 
he,  tor  a  valuable  consideration,  assigned  it  to  the  plaintiff 
Ryan.    Robert  Parsons  became  insolvent,  and  left  the  State; 

11 
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Jane  1840  and  Ryan  brought  aa  action  on  the  bond  against  James  Par- 

*"T sons,  who  pleaded  the  general  issue,  and  succeeded  on  that 

et  ah    plea,  because  of  the  alteration  of  the  instrument  without  his 

▼       consent.    When  this  action  was  brought  or,  decided,  did  not 

of 'al?  Appear.    The  bill  prayed  that,  there  being  no  remedy  at  law, 

the  Court  would  decree  that  the  defendant  pay  the  said  note 

and  the  interest  thereon;  and  for  such  other  relief  as  the 

nature  of  the  case  required. 

The  bill,  under  an  order  for  publication,  had  been  taken 
pro  confesso  and  set  for  hearing  against  the  non-resident  de- 
fendant, Robert  Parsons. 

The  defendant,  James  Parsons,  by  his  answer,  justified 
himself  for  relying  on  his  legal  defence  against  the  note  at- 
tempted to  be  set  up,  because,  as  he  alleged,  of  culpable  neg- 
ligence in  Sulliran  and  Ryan,  in  not  attempting  to  procure 
payment  from  the  principal,  Robert  Parsons,  while  he  was 
solvent;  and  insisted  that  on  the  matters  shewn,  the  note 
which  he  executed  had  been  destroyed,  and  that  there  was 
no  claim  therefor  against  him  in  law  or  equity. 

The  defendant,  Parker,  by  his  answer,  declared  that  the 
note  in  question  was  received  by  him,  as  and  for  a  note  pay- 
able to  Sullivan;  and  as  such  was  delivered  over  by  him  to 
the  plaintiff  Sullivan,  without  alteration,  and  without  any 
suspicion  on  his  part  that  there  was  any  error  in  it;  and  al- 
leged that  afterwards,  and  without  any  agency  on  the  part  of 
the  defendant,  though,  in  his  presence,  the  alteration  was 
made  by  direction  of  the  plaintiff,  Sullivan.  The  defendant 
further  insisted,  that  if  the  plaintiffs  had,  or  either  of  them 
had,  any  claim  against  him,  there  was  a  plain  remedy  at  law 
therefor;  and  also  insisted  upon  the  protection  against  this 
demand,  afforded  by  the  lapse  of  time  since  the  same  arose. 

Mendenhall  for  the  plaintiffs. 

/.  T.  Morehead  for  the  defendants. 

Gaston,  Judge,  having  stated  the  case  as  above,  proceed* 
ed  as  follows:  Upon  the  proofs,  the  case,  as  stated  in  the 
bill,  is  fully  established.  But  npon  the  case  so  establishedi 
we  find  ourselves  unable  to  make  any  decree  for  the  plain- 
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It  is  clear  that  there  is  no  g:round  on  which  relief  can  be  Jon®  1840 
hod  against  either  Robert  or  James  Parsons.    Supposing  tha""^"* 
claimant  to  be  Sullivan  and  not  Ryan,  there  never  was  any    ^  al. 
contract  between  him  and  these  defendants,  except  sach  as    p  \ 
was  testified  by  the  bond;  and  as  thai  has  been  altered  with«    ^t  al. 
out  their  consent,  and  with  the  privity  of  Sullivan,  the  same 
is  destroyed  in  law.    It  being  thus  destroyed,  and  it  heing 
Sullivan's  only  giound  of  claim  against  them,  he  is,  as  to 
them,  without  remedy. 

It  is  not  quite  so  clear  that  there  ought  not  to  be  relief  a- 
gainst  the  other  defendant,  Jonathan  Parker.  Having  though 
perhaps  unintentionally  deceived  an  illeterate  man  as  to  the 
character  of  a  worthless  paper,  taken  from  him,  and  upon 
the  faith  of  his  representation  as  of  value,  there  seems  to  be 
a  plain  obligation  of  conscience  upon  him  to  make  indemni- 
ty for  the  injury  thereby  sustained.  But  upon  the  rules 
which  govern  the  administration  of  judicial  equity,  we  find 
ourselves  precluded  from  helping  the  plaintifis. 

This  is  substantially  the  bill  of  Ryan,  and  in  form,  Sulli- 
van should  have  been  made  a  defendant  thereto.  Now,  if 
it  be  admitted  that  Sullivan  had  an  equity  to  be  relieved  a- 
gainst  Parker,  either  because  of  the  unpaid  part  of  the  price 
of  his  land — supposed  to  have  been  paid,  but,  in  truth,. not 
paid,  by  reason  of  the  worthlessness  of  the  note  received  on 
account  thereof— or  because  of  the  representations  or  assu- 
rances upon  which  he  induced  Sullivan  to  receive  thia.worth 
less  note  as  one  good  in  law,  and  valuable  in  fact — ^how  has 
this  equity  been  transferred  to  Ryan?  He  claims  as  purcha- 
ser of  a  bond  which  he  took,  with  full  notice  of  the  legal  ob« 
jections  thereto.  Under  the  purchase,  he  is  entitled  to  no 
more  than  the  bond,  and  all  the  remedies  legal  and  equita- 
ble belonging  to  the  ownership  of  it  Upon  that  bond,  Par- 
ker was  in  no  way  liable.  But  if  this  could  be  r^arded  as 
Sullivan's  bill,  then  without  expressing  an  opinion  whether 
having  taken  the  bond  with  a  full  knowledge  of  all  the  facts 
attending  its  alteration,  he  can  be  heard  in  any  court  to  al- 
lege that  he  was  ignorant  of  the  legal  consequences  of  such 
alteration,  it  is  manifest  that,  if  he  can,  there  is  no  ground  for 
his  coming  into  equity.    His  demand — if  to  be  sustained  at 
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Juoe  1840  all — ia  a  plain  legal  demand  against  Parker  to  recover  the 
unpaid  price  of  his  land,  or  damages  for  the  deceit  put  upon 
him.  Either  of  these  actions  would  have  been  long  since 
barred  at  law;  and  as  early  as  the  year  1829,  when  payment 
was  demanded  ot  the  altered  note,  and  was  rehised  because^ 
of  the  alteratioQ,  Sullivan  knew  all  that  he  knows  now. 
No  equity  has  since  arisen  by  the  discovery  of  a  theretofore 
concealed  fraud,  and  he  must  not  be  allowed  to  evade  the  le- 
gal bar,  arising  from  lapse  of  time,  by  a  mere  change  of 
forum. 

The  bill  must  be  dismissed — ^but  the  case  is  not  one  in 
which  the  defendants  can  be  allowed  costs. 

Per  Curiam.  Bill  dismissed. 


JOHN  6.  WILIilAMS,  AdrnY  &c.  of  SAMUEL  L.  WIGGINS 
et  al.  t».  BENJAMIN  MAITLAND  et  al.  Ex*ra.  of  THOMAS 
WALKER. 

]Sxecaton  and  Administrators  will  not  be  held  responsible  for  paying 
debts  agaiost  their  testator's  or  intestate's  estate,  which  they  might 
have  avoided,  by  advertisiog  for  creditors  under  the  act  of  1789,  (See 
1  Rev.  Stat.  eh.  46,  sec.  16,  and  ch.  65,  sec.  12,)  and  pleading  the  act 
in  bar  of  their  recovery,  if  the  debts  so  paid  were  honestly  dae.  But 
the  ezeeotors  and  administrators  ought  in  prudence  to  comply  with 

.  the  requisitions  of  the  act;  and  if  by  failing  to  do  so,  they  subject  the 
.  estate  to  the  payment  of  what  it  does  not  owtf  they,  and  not  the  es- 
tate, shall  bear  Uie  loss. 

If  the  executor  of  a  surety  for  a  firm,  upon  the  insolvency  of  a  known 
partner,  pay  the  debt,  he  shall  not  be  charged  with  it  in  account  with 
his  testator's  estate,  because  of  his  not  bringing  a  suit  for  the  recovery 
of  the  debt  against  another  person  supposed  to  be  a  partner,  where 
there  is  no  good  reason  to  believe  that  the  fact  of  that  person's  being 
a  partner  could  be  established  by  proof;  and  more  especially  ought  he 
not  tp  be  so  charged,  where  such  supposed  partner  was  generally 
deemed  to  be  insolvent. 

Where  it  is  shewn,  that  a  part  of  the  efiects  of  an  estate  inventoried  by 
two  co-executors,  has  been  wasted,  and  a  part  of  the  debts,  which,  by 
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dae  diligence,  might  hare  been  collected,  has  been  lost  to  the  enstate,  Jane  1840 
9iier«  as  to  the  extent  of  each  execator*s  liability!     Bat  where  the  - 

debts  are  actually  collected  by  one  executor  only,  aud  the  prodoct  of  ^^^1'^°^' 
the  sales  oTthe  estate,  whether  the  sales  were  made  by  one  or  both  of  ^  -.T.^j 
the  executors,  is  recei?ed  by  the  same  executor,  and  there  is  no  waste     ^^  ^\^ 
nnless  it  be  from  the  misapplication  by  that  executor  of  the  fands  thus 
rightiully  in  his  hands,  it  is  well  settled  that  ^devoitavit  by  him  shall 
not  charge  his  companion,  who  has  not  actively  coniriboted  thereto. 

Before  a  decree,  one  defendant  in  equity  may,  as  a  matter  of  course,  up- 
on a  proper  allegation  for  that  purpose,  obtain  an  order  for  the  exami- 
nation of  his  co-defendant,  as  to  matters  in  which  the  latter  is  not  in- 
terested, saTiog  to  the  plaintiff  all  just  exceptions.  This  order  will 
not  be  discharged  upon  a  suggestion,  that  from  the  answer  of  the  de- 
fendant to  be  examined,  he  appears  to  have  an  interest,  but  the  objec- 
tion must  be  reserved  nntil  the  deposition  is  offered  in  evidence,  when 
it  will  be  a  good  exception  that  the  witness  examined  has  an  interest 
in  the  matters  examined  to  adverse  to  the  exceptant;  and  if  this  ap- 
pear, his  deposition  cannot  be  read.  But  it  is  not  a  good  exception 
that  he  has  an  interest  in  any  other  matters  embraced  in  the  cause,  un- 
less it  can  be  seen  that  these  matters  will  be  affected  by  his  examina-* 
tion. 

After  a  decree,  it  is  not  a  motion  of  course  for  one  defendant  to  examine 
another,  and  a  special  ground  must  be  laid  for  it.  And  it  seems  to  be 
snch  a  special  ground,  after  a  decree  against  two  co-executors  to  ac- 
count, that  the  one  sought  to  be  examined,  had  alone  received  the 
money  of  the  estate. 

It  must  be  a  plain  case  of  neglect  of  duty,  which  makes  an  executor  res- 
ponsible for  a  loss,  by  holding  on  to.  stock  in  a  steamboat  company 
bonafide^  and  in  the  exercise  of  his  best  judgment.  Nothing  more 
than  perfect  honesty  and  reasonable  diligence  ought  to  be  required  of 
trustees ;  and  it  would  be  against  conscience  to  require  of  an  executor, 
an  indemnity  against  his  testator's  estate  sharing  in  the  loss  which 
befell  all,  or  nearly  all,  who  adventured  with  him  in  the  speculation. 

Where  a  guardian  died  indebted  to  his  ward,  and  some  years  afterwards 
a  judgment  was  recovered  against  his  executor  for  the  amount,  to  sat- 
isfy which,  the  testator's  slaves  were  sold  at  a  less  price  than  they 
would  have  brought,  had  they  been  sold  for  the  satisfaction  of  the  debt 
soon  after  the  testator's  death,  t7  waa  held^  that  the  executor,  if  he  could 
be  held  responsible  at  all  for  the  unforeseen  and  indirect  calamity  of  a 
depreciation  in  the  price  of  the  slaves,  could  not  be  so  held,  where  no 
fraud  was  alleged  or  pretended,  and  it  was  not  shewn  that  he  knew 
of  the  existence  of  the  debt  and  the  necessity  for  the  sale,  before  the 
matter  of  the  claim  was  put  into  the  train  of  judicial  investigation^ 
or  that  there  was  any  delay  in  getting  a  decision  upon  the  claim. 

On  the  23rd  of  August,  1833,  Sarih  M.  Wiggins,  by  her 
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Jane  1840 guardian  and  next  Mend,  S.  B.  Carroway,  filed  her  bill  of 
^JJTJJT  complaint  in  the  Court  of  Equity  for  the  county  of  Wash- 
T  ington,  against  John  Walker,  and  Benjamin  Maitland  and 
Maidand  Jordan  Walker;  which  said  Benjamin  and  Jordan  were  the 
executors  of  Thomas  Walker,  deceased.  By  this  bill  the 
plaintiff  charged  that  Samuel  Lee  Wiggins,  formerly  of  said 
county,  died  on  the  18th  of  April,  1818,  having  first,  viz.,  on 
the  30th  of  September,  1816,  duly  made  his  last  will  and  tes- 
tament, whereof  he  constituted  Lewis  Whitfield,  Thomas  B. 
Haughton,  Thomas  Walker,  John  Walker  and  Gabriel  Stew- 
art executors;  that  the  said  will,  at  the  May  term,  1818,  of 
the  County  Court  of  Washington,  was  duly  admitted  to  pro- 
bate; that  of  the  executors  therein  named,  all  but  Thomas 
Walker  and  John  Walker  refused  the  appointment;  and  that 
thereupon  the  said  Thomas  and  John  took  upon  themselves 
the  office  aforesaid,  and  qualified  as  executors  accordingly. 
The  bill  fiirther  stated  that  in  and  by  the  said  will,  after 
some  specific  devises  and  bequests,  the  testator  devised  and 
bequeathed  unto  his  wife  his  manor  plantation  and  adjoining 
lands,  and  all  his  negro  slaves  and  perishable  estate  during 
her  widowhood,  or  at  farthest,  until  his  eldest  child  should 
come  of  age;  and  gave  and  bequeathed  unto  his  son,  Lewis 
Whitfield  Wiggins,  and  to  the  child  his  wife  was  then  preg- 
nant with,  or  to  the  survivor  of  them,  all  the  remainder  part 
of  his  estate,  real  and  personal,  after  the  expiration  of  his 
wife's  loan  therein;  that  the  plaintiff  was  the  child  in  said 
will  referred  to,  as  being  then  unborn,  and  was  bom  shortly 
thereafter;  that  the  said  Lewis  W.  Wiggins  died  in  the  life 
time  of  the  testator;  that  the  widow  of  the  testator,  the  moth- 
er of  the  plaintiff,  intermarried  with  S.  B.  Carraway,  on  die 
of  January,  1828;  that  John  Walker,  \riio  had  been  ap- 
pointed by  the  will  testamentary  guardian  of  the  plaintiff,  re- 
signed the  appointment,  and  at  July  term,  1832,  of  the  Coun- 
ty Court  of  Lenoir,  S.  B.  Carraway  was  appointed  her  guar- 
dian in  place  of  the  said  John.  The  bill  charged  that  the 
testator  left  a  large  estate,  which  came  to  the  hands  of  the 
said  Thomas  and  John  Walker,  who  managed  the  same  in 
a  very  negligent  and  improvident  manner,  by  omitting  to 
make  sale  of  property  for  the  payment  of  debts,  when  prop- 
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eity  was  of  great  value,  and  sacrificing  it,  when  its  price  had  Jone  1840 

depreciated;  that  after  the  pajrment  of  the  testator's  debts  andllTj: 

satisfaction  of  his  specific  legacies,  there  was  a  residue  left  in  y 
the  hands  of  the  said  Thomas  and  John,  to  which  the  plain-  Maitland 
tiff  was  entitled;  that  some  time  in  the  year  1818,  the  said 
John  became  greatly  embarrassed;  and  his  said  embarrass-  ^ 
ments  being  well  known  to  the  said  Thomas,  the  latter 
thereafter  principally  managed  the  estate,  and  received,  or 
ought  to  have  received,  a  large  proportion  of  the  estate  which 
they  managed  jointly;  that  the  said  John,  on  the  8th  of  Sep- 
tember, 1821,  executed  a  deed  of  trust,  whereby  he  conveyed 
to  the  said  Thomas  all  his  estate  of  every  description;  that 
the  said  John  thereupon  became  and  has  ever  since  been  in- 
solvent; and  that  the  property  so  conveyed,  being  more  than 
sufficient  to  satisfy  the  debts  due  to  the  said  Thomas,  there 
remained  in  his  hands  a  surplus  applicable  to  the  payment 
of  what  might  be  found  due  from  the  said  John  to  the  plain- 
tiff The  bill  further  stated  that  Thomas  Walker  had  died, 
having  previously  made  a  last  will,  whereof  he  constituted 
the  defendants,  Benjamin  Maitland  and  Jordan  Walker,  ex- 
ecutors, who  had  proved  the  same,  and  taken  possession  of 
the  said  Thomas's  personal  estate,  to  a  very  leugie  amount; 
and  it  charged  that  the  said  Thomas  and  John,  in  the  life 
time  of  the  said  Thomas,  received,  or  ought  to  have  receiv- 
ed, a  large  amount  of  debts  due  to  their  testator;  and  that  a 
large  amount  of  monies,  effects,  and  estate  of  the  said  testa- 
tor, had  come  into  the  hands  ol  the  said  Benjamin  and  Jor- 
dan, since  the  death  of  the  said  Thomas,  And  the  plaintiff, 
by  her  said  bill,  prayed  that  the  said  John  Walker,  Benjamin 
Maitland  and  Jordan  Walker,  might  come  to  an  account  with 
the  plaintiff  in  relation  to  the  personal  estate  of  her  father,  and 
of  the  profits  thereof;  that  they  might  be  decreed  to  pay  unto 
her  what,  upon  taking  such  an  account,  should  appear  to  be 
due  unto  her  as  his  residuary  legatee;  and  for  such  other  and 
further  relief  as  the  nature  of  her  case  required. 

At  the  September  Term,  1833,  John  Walker  put  in  his  an- 
swer, wherein  he  admitted  that  the  plaintiff  was  the  onl]( 
surviving  child  and  residuary  legatee  of  Samuel  L.  Wiggins; 
that  the  Samuel  did  give  and  bequeath  as  in  the  bill  charged; 
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Jane' 1840  that  he  and^  Thomas  Walker  alone  qualified  as  executors  to 
Wlliamr*®  ^*''  ^^  ^^^  ^^^^  Samuel;  that  the  widow  of  bis  testator 
r  intermarried  with  S.  B.  Carraway,  as  stated  in  the  bill;  and 
M^itland  ^jjj^j  subsequently,  the  defendant  resigned  the  appointment  of 
testamentary  guardian  to  the  plaintiff,  and  the  said  S.  B.  Car- 
raway  wus  appointed  guardian  in  bis  stead.  The  defendant 
further  declared,'  that  for  some  time  after  bis  testator's 
death,  he  bad  the  principal  and  almost  exclusive  manage- 
ment of  bis  testator's  estate,  and  to  bis  answer  annexed  an 
account  of  his  administration  thereof,  and  averred  the  said 
account  to  be  correct,  with  the  exception  that  therein  he  bad 
taken  a  credit  for  a  commission  on  the  sum  of  $2,616  24 
cents,  a  payment  made  by  his  co-executor,  Thomas,  in  dis- 
charge of  a  balance  due  from  the  testator  Samuel  to  Law- 
rence Wiggins,  unto  the  defendant,  the  guardian  of  the  said 
Lawrence.  The  defendant  denied  the  cbai^^es  of  negligence 
and  mismanagement,  contained  in  the  bill;  admitted  that  in 
September,  1821,  he  executed  a  deed  of  trust  of  his  proper- 
ty to  secure  a  debt  due  personally  to  Thomas  Walker,  and 
also  a  debt  due  to  the  Edenton  Bank;  but  protested  that  the 
property  fell  short  of  discharging  these  debts.  The  account 
annexed,  was  a  copy  of  an  account  settled  by  him  as  exec- 
utor of  iS.  L.  Wiggins  with  auditors  appointed  by  the  Coun- 
ty Court,  on  the  23rd  of  August,  1827,  and  exhibited  a  bal- 
ance due  from  the  defendant  personally,  to  the  estate  of  bis 
testator,  of  $148  46  cents. 

At  the  same  term,  the  defendants,  Maitland  and  Jordan 
Walker,  filed  their  separate  answer,  and  therein  made  the 
same  admissions  as  were  made  by  John  Walker;  and  further 
admitted  that  Thomas  Walker  had  died,  and  they  had  prov- 
ed his  will  as  his  executors.  The  defendants  stated  in  their 
said  answer,  that  they  personally  knew  nothing  oi  the  ad- 
ministration of  Samuel  L.  Wiggin's  estate,  but  had  under- 
stood, and  believed,  that  their  testator  interfered  very  little 
therewith;  that  nearly  all  the  property  was  received  and  the 
debts  paid,  and  the  business  transacted  by  John  Walker,  to 
^hose  separate  answer  they  referred;  that  the  only  informa- 
tion which  they  possessed  of  the  particular  business  of  the 
estate  transacted  by  their  testator,  Thomas,  was  derived  from 
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an  account  which  they  annexed  to  their  answer  purporting  ^«*°®  ^^^^ 
to  be  an  account  settled  on  the  10th  of  August,  1827,  be-  ^.jj.^^^ 
tween  the  said  Thomas  and  auditors  of  the  County  Cdhrt,  t. 
and  exhibiting  a  balance  then  due  him  from  the  estate,  of  Maitland 
$2,041  88  cents;  that  they  had  understood  and  believed, 
that  in  order  to  satisfy  this  balance  in  part,  the  said  Thomas 
sold  certain  negroes  of  the  estate  on  the  11th  of  February, 
1828,  for  the  sum  oi  $1,768  26  cents;  and  that  the  residue 
of  said  balance  never  had  been  satisfied.  They  further  an- 
swered, that  on  the  8th  of  September,  1821,  John  Walker 
executed  a  deed  of  trust  to  Mason  L.  Wiggins,  to  secure  a 
debt  due  by  note  to  the  said  Thomas,  of  $2,442  10  cents; 
and  also  a  debt  of  gl,849  30  cents,  due  the  Bank  at  Eden- 
ton;  that  sales  of  the  property  were  made  by  the  trustee; 
that  they  fell  short  of  satisfying  the  trust  debts,  and  that  there 
remained  $1,000  unpaid  of  the  said  note  of  the  said  John  to 
the  said  Thomas.  To  these  answers  the  plaintiff  replied 
generally,  and  an  order  was  made  without  prejudice,  where* 
by  it  was  referred  to  the  Master  to  take  an  account  of  the  es- 
tate of  Samuel  ti.  Wiggins  that  went  jointly  into  the  hands 
of  Thomas  Walker  and  John  Walker,  and  also  of  what  went 
into  the  hands  of  each  of  them  respectively,  and  also  of  their 
joint  and  respective  disbursements,  with  leave  to  take  testi- 
mony, and  to  report  what  was  due  by  them  to  the  plaintiff. 
Before  the  exception  of  this  order  was  completed,  it  was  or- 
dered at  the  instance  of  the  defendants,  Maitland  and  Jor- 
dan Walker,  that  they  have  leave  to  take  the  deposition  of 
John  Walker,  subject  to  such  exceptions  as  might  be  made 
at  the  hearing — and  the  execution  of  the  order  of  reference 
was  yet  unfinished  when  the  said  John  died;  and  the  plain- 
tiff, Sarah,  intermarried  with  John  G.  Williams,  who  took 
out  letters  of  admin istration  de  bonis  non,  with  the  will  an- 
nexed, on  the  estate  of  Samuel  L.  Wiggins;  and  at  the  Fall 
Term,  1836,  became  party  plaintiff  to  the  proceedings  by  a 
bill  of  revivor,  and  caused  the  same  to  be  revived  accord- 
ingly. At  the  Spring  Term,  1839,  the  Master  made  his  re- 
port, which  was  very  full  and  elaborate;  and  found  in  sub- 
stance, that  except  in  a  very  few  instances,  John  Walker  and 
Thomas  \^lker  acted  severally  in  the  management  of  the 

12 
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June  1S40  estate  of  their  testator;  it  exhibited  an  account  of  the  said 

^.j-        Thomas  with  the  said  estate,  upon  which  a  balance  was  stat* 

Y       ed  Ih  favor  of  the  said  Thomas,  for  the  sum  of  $277  32  cts.; 

Maitland  and  because  of  the  abatement  of  the  suit  against  John  Walk- 

er,  it  stated  that  the  Master  had  forborne  from  proceeding  to 

to  state  his  account  with  the  estate.    To  this  report  the  plain* 

tiff  filed  a  great  number  of  exceptions,  and  then  the  cause 

was,  by  consent,  removed  to  the  Supreme  Ciourt  for  hearing. 

The  exceptions,  together  with  the  facts  upon  which  they 

were  founded,  will  be  found  stated  in  the  opinion  of  the  court. 

M.  Haughton  and  J.  H.  Bryan  for  the  plaintifis. 

Iredell  and  A.  Moore  for  the  defendants. 

Gaston,  Judge,  after  stating  the  case  as  above,  proceeded 

as  follows:    Upon  the  argument,  it  was  admitted,  by  the 

counsel  for  the  defendants,  that  the  4th  exception  taken  by 

the  plaintiff,  was  well  founded.    That  exception  is,  for  that 

the  master  has  erroneously  debited  the  estate  of  Samuel  L. 

Wiggins,  in  account  with  Thomas  Walker,  as  executor,  with 

the  sum  of  $12,  and  the  interest  thereon;  which  sum  was 

If  an  ex-    P^^  ^^^  ^  survey  of  land  made  after  the  death  of  his  testator. 

*dmit^db  ^^^^^^^>  therefore,  enquiring  into  the  matter  of  the  excep- 

theoppo-    tion,  and  because  of  this  admission,  the  Court  doth  sustain 

to  be  weu  the  Said  exception. 

th2°^rt  ^^  ^^^  ^^^^  *™®»  ^^^  counsel  for  the  plaintiff  waived  the 
will  sQitaioSrd,  12th,  18th  and  2Cth  exceptions.  These,  therefore,  are 
enqoirbg  regarded  as  withdrawn;  and  the  Court  hath  in  no  way  pass- 
mrtt^dh.^"P^^*em. 

With  respect  to  the  matters  embraced  within  the  lemain- 
ing  exceptions,  the  Court  hath  minutely  inspected  the  testi- 
mony which  has  been  referred  to  as  bearing  upon  them,  and 
deliberately  considered  it.  Upon  each  of  these  exceptions,  it 
has  not  been  enabled  to  come  to  a  conclusion  with  the  same 
confidence*— but  it  has  not  found  any  one  sustained  to  its 
satisfaction.    All  these  exceptions,  therefore,  are  over-ruled. 

Our  views  upon  them  will  be  briefly  stated. 

The  first  exception  is,  for  that  the  master  hath,  erroneous* 
ly  debited  the  estate  of  Samuel  L.  Wiggins  with  the  sum  of 
£8  2s.  3d.  paid  in  discharge  of  an  account  of  Horace  Ely. 
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The  proof  of  payment  of  this  account  by  the  executor,  Ja*»  IWO 
Thomas  Walker,  is  full  and  uncontested;  but  the  objection  ^l^JJJJj^ 
that  the  estate  ought  not  to  be  chained  therewith,  is  for  that       ▼ 
the  account  itself  was  not  a  just  one.    In  support  of  this  ob-  Mwiland 
jection,  the  plaintiffs  rely  on  a  due  bill  given  by  Wiggins  to 
Ely,  dated  the  28th  of  March,  1816,  for  £3  6s.  Id.,  profess, 
ing  to  be  for  a  balance  found  due  upon  a  settlement  of  ac- 
counts between  them,  up  to  the  1st  day  of  January,  1816,  and 
upon  the  fact  appearing  on  the  face  of  this  disputed  account, 
that  all  the  items  therein  charged,  with  the  exception  of  the 
last  item  for  the  laying  of  three  grubbing  hoes,  £1  10s.,  on 
the  3rd  of  January,' 1816,  are  antecedent  to  the  date  of  the 
said  settlement    The  settled  account,  on  wliich  ihe  note  or 
due  bill  was  given,  does  not  appear,  so  that  we  cannot  cer- 
tainly know  the  items  of  which  it  was  composed.    It  does 
appear,  however,  that  the  deceased,  Mr.  Wiggins,  dealt  ex- 
tensively with  Mr.  Ely,  as  his  merchant;  and  the  disputed  ^he  prc- 
account  is  exclusively  for  blacksmiMs  workj  done  at  the  5J^P^|j|J*g 
shop  of  the  latter.    Although  this  circumstance  alone  would  bin,  pro- 
not  repel  the  conclusion  that  this  account,  except  as  to  the  ha^e  bc^ 
last  item,  was  comprehended  in  the  settlement  upon  which  f  J^^Ji^^" 
the  due  bill  was  given,  yet  it  comes  in  aid  of  the  testimony  of  aii  the 
of  Mr.  Ely' before  the  master,  that  it  was  not  embraced  in  hetmj^^he 
that  settlement,  and  was  wholly  due  from  Wiggms  at  hisj^'Jl^'^JJ^ 
death.  We  cannot  say,  therefore,  that  Thomas  Walker  com-  9^  \^J^^^> 

.    .  .         .  included  a 

nutted  a  devastamt  in  paying  it.  particular 

The  second  exception  is,  for  that  the  master  hath  debited  ^^^"oted 
the  estate  with  sundry  pajmoents,  made  by  Thomas  Walker,  ^1^^ 
on  account  of  a  judgment  of  David  Clarke,  against  the  exec^  repelled  'by 
utors  of  S.  L.  Wiggins,  amounting  to  the  sum  of  2362  06  ^e^"^ 
cents.    The  facts  in  relation  to  the  si*ject  matter  of  this  ex-  ^^^^^SL 
ception,  are  few  and  not  disputed.  edin the 

On  the  1st  of  May,  1815,  the  late  S.  L.  Wiggins  became 
indebted  on  a  bond  lor  the  sum  of  $88  20  cents,  payable  to 
David  Clarke^  on  the  1st  of  January  thereafter;  which  bond 
he  executed  jointly  with  Charles  Blount,  at  the  request  and 
as  the  surety  of  the  said  Blount.  On  this  bond,  in  Novem- 
ber, 1822,  an  action  was  brought  by  the  obligee,  and  after 
many  delays,  judgment  was  obtained.     This  judgment, 
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Jane  1840  Charle3  Blount  having  become  absolutely  insolvent,  was 
Williams  ^^^  ^^  ^^  Thomas  Walker,  as  executor  of  Wiggins.     The 
V       objection  of  the  plaintifis  is  for  that  it  was  the  duty  of  the 
Maiiland  executors,  under  our  act  of  17S9, 1  Rev.  Stat.  ch.  46,  sec.  16, 
and  ch.  65,  sec.  13,  to  advertise  for  creditors  to  prefer  their 
claims,  those  within  the  State,  before  the  expiration  of  two 
years,  and  those  without  the  State,  within  three  years  after 
the  qualification  of  the  executors;  and  when  sued  after 
the  expiration  of  such  time  by  a  creditor,  to  plead  the  adver- 
tisement and  lapse  of  time  in  bar  of  his  recovery. 

We  are  very  certain  that  the  doctrine,  as  thus  laid  down, 
has  never  yet  received  the  sanction  of  the  Courts  of  justice 
in  this  State.  In  a  large  number — ^perhaps  a  majority  of 
cases  of  executors  and  administrators,  advertisement  is  not 
so  made  as  to  enable  them  to  set  up  the  bar  of  the  act  of 
1789;  and  we  are  yet  to  learn,  that  it  has  ever  been  held,  that 
the  payment  of  a  just  debt,  which  might  have  been  evaded, 
had  the  advertisement  been  made  in  due  form,  and  the  exec- 
utor or  administrator  had  chosen  to  plead  the  statute  against 
it,  was  adjudged  a  devastavit.  Certainly  executors  and  ad- 
ministrators ought,  in  prudence,  to  comply  with  the  requisi- 
tions of  the  act  in  question;  and  if,  by  failing  so  to  do,  they 
subject  the  estate  to  the  payment  of  what  it  does  not  oioey 
they,  and  not  the  estate,  should  bear  the  loss.  But  the  lega- 
tees, or  next  of  kin  cannot,  in  conscience,  object  to  a  pay- 
ment, whether  voluntary  or  compulsatory,  made  by  the  rep- 
resentative of  the  estate,  of  what  was  justly  due  therefrom. 
In  equity — as  respects  legatees  or  next  of  kin— the  estate 
consists  only  of  what  remains,  after  satisfaction  of  the  credi-' 
tors.     That  an  executor  is  not  bound  to  plead  a  statute  o| 


\ 


Ai  exeea-  limitations  arainst  the  claim  of  an  honest  creditor,  we  havd 

tor  has  All  ^  '  \ 

i»onestdi8-  bccu  accustomed  to  regard  as  the  undisputed  law  of  oui^ 
i^eaJi^or     State,  handed  down  to  us  from  its  first  settlement.     The\ 
"r  c?  th     counsel  for  the  plaintiffs  supposes  that  a  mistaken  notion  has  \ 
hutuie  of    prevailed  on  this  subject;  and  in  support  of  that  supposition,    > 
to°R*dlam  refers  us  to  f^ome  incidental  renaarks  made  by  Mr.  Justice    ' 
r«totor»8*'  '^^^'^^^'j  ^"  ^^®  ^^®  ^^  McCullock  vs.  Dawes,  reported  9 
Sale?!" '    Dow.  &  Ry.  40,  (22  Eng.  C.  L.  Rep.  386.)    These  remarks 
must  be  understood  with  reference  to  the  circumstances  of 
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the  case  then  under  consideration — a  claim  by  open  account  Jane  1840 
afi^ainst  the  estate  of  a  deceased  man,  more^  than  twenty  'Z~. — 

,,,....,  ,  .-  ,  ^  Williams 

yecars  old;  and  which,  without  clear  evidence  to  the  contra*       v 

ry,  must  be  presumed  to  have  been  paid.    An  executor  who  Maiiland 
did  not  resist  such  a  claim,  would  justly  render  himself  Uar «  ^ 
ble  over  to  those  who  were  interested  in  the  testator's  prop- 
erty.   The  payment  of  such  a  claim  would  properly  subject 
him  to  the  chai^  of  unfaithfulness  to  his  cestuy  que  trusts. 
In  Williams's  Treatise  on  the  Law  of  Executors  and  Admin- 
istrators, among  the  latest  and  best  upon  the  subject,  it  is  laid 
down  that  an  executor  is  not  bound  to  plead  the  statute  of 
limitations  to  an  action  commenced  against  him  by  a  credit 
tor  of  the  testator;  nor  will  equity  compel  him4o  plead  it,  up- 
on a  bill  by  the  residuary  legatee;  and  the  most  authorita- 
tive references  are  given  in  support  of  these  positions.    See 
2  Williams  on  Ex'rs.  &  Adm'rs.  1110,    And  in  Shewen  vs.  \ 
Vanderhorst,  1  Russ.  &  Myl.  347  (4  Eng.  Con.  Ch.  Rep.  \ 
458,)  where  the  late  Master  of  the  Rolls  and  the  late  Lord 
Chancellor  held,  that  after  a  decree  was  pronounced  against 
the  executor,  by  which  the  estate  was  taken  out  of  his  posr      ^ 
session,  and  vested  in  the  Court  for  the  purposes  of  distribu- 
tion, and  the  accounts  ordered  to  be  taken,  and  the  assets  ad- 
ministered in  the  master's  office,  the  common  law  power  of 
the  executor  to  waive  the  bar  of  the  statute  was  gone,  and 
any  persons  parties  to  the  suit  might  set  it  up — it  is  most  un- 
equivocally recognized,  that  until  such  a  decree  rendered,  the 
executor  has  an  honest  discretion  to  plead  or  not  to  plead  the 
statute. 

There  might,  perhaps— we  do  not  know,  however,  if  it  be 
so — ^there  might,  perhaps,  be  some  objections  to  the  sums 
paid,  because  of  costs  unnecessarily  incurred.  The  except 
tion,  however,  is  placed  solely  on  the  principle  that  it  was 
the  duty  of  the  executors  to  protect  the  estate  from  the  pay- 
ment of  the  debt — ^because  they  might  have  barred  a  recove- 
ry of  it,  under  the  act  of  1789— and  this  principle  we  do  not 
admit. 

The  6th,  6th  and  21st  exceptions  relate  to  one  and  the 
same  subject,  and  may  properly  be  considered  together.  The 
material  facts,  as  found  by  the  report,  may  be  briefly  stated 
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Jane  1640  as  follows:  On  the  4th  of  December,  1817,  Samuel  L.  Wig- 
TJ^rjT!  gins,  at  the  request  of  Abraham  Howett  personally,  became 
T  a  surety  or  endorser  on  a  note,  purporting  to  be  made  by  A- 
Maitland  braham  Howett  and  Company,  payable  eighty-eight  days  af- 
ter date,  at  the  Edenton  Branch  of  the  State  Bank,  to  John 
B.  Blount,  Cashier  thereof;  which  note  was  shortly  after  dis- 
counted at  the  said  Bank,  at  the  instance  of  the  said  Abra- 
ham Howett,  and  the  proceeds  thereof  received  by  the  said 
Abraham.  Before  the  day  of  payment  arrived,  Abraham 
Howett  became  insolvent,  and  left  the  country;  and  a  few 
weeks  after  the  day  of  payment,  Samuel  L.  Wiggins  died. 
It  was  not  known  who,  besides  Abraham  Howett,  composed 
the  firm  of  Abraham  Howett  &  Co.;  but  it  was  suspected,  by 
the  executors  of  Wiggins,  that  a  certain  William  L.  Chesson 
was  a  member  thereof;  and,  in  the  hope  of  being  able  to  es- 
tablish this  fact,  and  to  save  the  estate  of  their  testator,  they 
caused  a  suit  to  be  brought  by  the  Bank  in  the  nameof  Blount, 
the  Cashier,  against  said  Chesson,  as  one  of  the  makers  of  the 
said  note.  Upon  the  trial,  they  were  unable  to  shew  Chesson 
a  member  of  the  firm;  and  therefore,  the  plaintiff  was  non- 
suited. Howett  being  insolvent  and  run  away — and  being 
unable  to  fix  the  liability  of  the  note  upon  any  other  person 
— Thomas  Walker  paid  the  anu)unt  of  the  note  and  interest; 
and  the  master  has  credited  the  said  Thomas,  and  debited 
the  estate  in  account  with  the  amount  of  the  pajrment  thas 
made.  The  plaintiff  object  to  this  finding  of  the  master  up*> 
on  many  grounds.  In  the  first  place,  they  insist  that  there 
is  no  evidence  that  such  a  note  ever  was  given,  because  the 
best  testimony,  the  note  itself,  is  not  exhibited.  The  de- 
fendants, Maitland  and  Joidan  Walker,  have  both  made  affi- 
davit before  the  master,  that  they  have  been  unable  to  find 
the  original  note,  after  making  diligent  search  theiefoi^  know 
not  where  it  is  to  be  obtained;  and  believe  that  it  is  lost.  Ac- 
cording to  the  matter  by  them  alleged,  the  original,  if  in  ex- 
istence, ought  to  be  among  the  papers  of  their  testator — ^un- 
less it  was  left  in  the  Bank  after  payment,  as  a  cancelled 
note.  The  agent  of  the  Bank,  entitled  to  the  custody  of  such 
papers,  has  sworn  that  he  has  it  not;  and  that  many  papers 
of  the  Bank,  and  amongst  them  cancelled  notes,  have  been 
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destroyed  by  fire.    The  way  is  thus  fully  opened  for  secon-  ^^^  l^*^ 
dory  evidence;  and  the  secondary  evidence  is  plenary.    ^^^illiaiM 
is  then  objected  that  the  pa3rment  of  the  note  is  not  proved,       v 
except  by  an  ex  parte  affidavit  ot  John  B.f  Blount,  which  is  Mdtland 

denied  to  be  evidence — and  if  payment  be  proved,  it  is  not L. 

shewn  to  have  been  made  by  Thomas  Walker.  But  this  ob-  ^^^P^ 
jection  fails.    John  B.  Blount  died  before  the  filing  of  this  the  pay-^ 
bill.     The  sworn  statement,  if  not  admissible  as  testimony^^^;^^ 
is  admissible  as  his  receipt — ^but  the  actual  payment  of  the  n^d®  bj 
money,  and  its  payment  by  Thomas  Walker,  is  proved  in  wko  mew- 
Thomas  Cox's  deposition.    The  main  objection,  then,  re-^|^^^\||^ 
mains,  which  is,  that  when  the  note  in  question  was  execu-^^^*^  ^^ 
ted,  William  L.  Chesson  and  Abraham  Howett  constituted  biu^if  not 
the  firm  of  Abraham  Howett  &  Co.;  that  the  said  William  l^^'j^lSli^ 
was  solvent;  and  it  was  the  duty  of  the  executors  of  Wig-«y»  '••<*• 
gins,  and  especially  of  Thomas  Walker,  who  paid  the  note,  his  reedpi. 
to  compel  restitution  of  the  money  from  Chesson.    The  on- 
ly evidence  offered  by  the  plain  tiflSs,  in  support  of  the  allega- 
tion that  Chesson  was  a  partner  of  the  firm,  is  that  of  Wil- 
liam lu  Chesson  himself.    He  states  that  he  and  Abraham 
*Howett  constituted  the  firm  of  Abraham  Howett  &  Co.  from 
about  the  25th  of  November,  1817,  until  the  latter  part  of 
January  or  first  of  February,  1818,  when  the  partnership 
was  dissolved;  and  further  states  his  belief  that  he  was  able 
to  pay,  and  might  have  been  compelled  to  pay,  a  debt  of 
$1,600  to  $2,000  at  any  time  smce  1819.    The  witness  does 
not  state  that  the  fact  of  his  being  a  member  of  this  short  co- 
partnership was  notorious— nor  indeed  intimate  that  it  was 
known  to  any  but  the  persons  constitutinsf  the  firm.  He  does 
not  insinuate  that  the  action  brought  against  him  upon  the 
note,  and  which  he  states  was  brought,  as  be  believed,  for  the 
benefit  of  Wiggins's  estate,  was  not  prosecuted  in  good  faith. 
Though  he  was  examined  twice  in  relation  to  the  suit,  and 
it  is  impossible  to  reconcile  the  two  statements  completely  to    ^ 
each  other— ^  discrepancy  which  we  are  disposed  to  attrib- 
ute tojiis  indistinct  recollection  of  the  circumstances  attend- 
ing a  transaction  that  had  occurred  sixteen  years  before — ^it 
is  apparent,  from  these  statements,  that  he  did.  not  on  the  tri- 
al admU  the  fact  that  he  was  one  ot  the  firm  of  A.  Howett 
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lone  1840  4t  Co.    He  says,  that  in  order  to  prove  that  fact,  they  intro- 

y.....       duced  Mr.  Wills,  the  printer  of  a  newspaper  in  Edenton, 

y       with  his  file  of  the  paper  containing  notice  of  the  co-partner- 

MaitlaDd  ghjp;  but  Wills  could  shew  no  authority  from  the  witness  for 

making  the  publication.    We  mast  infer^  therefore,  that  the 

fact  was  denied  by  him  on  the  trial — and  that  it  was  not 

proved  against  him. 

But  besides  this,  we  have  the  testimony  of  John  S. 
Small  wood,  who,  in  December,  1817,  sold  the  witness,  Ches- 
son,  a  large  stock  of  goods.  He  informs  us,  that  in  about 
a  month  thereafter,  Chesson  offered  to  the  witnesss,  in  pay- 
ment of  the  goods,  three  notes  of  Abraham  Howett  &  Co., 
amounting  to  $3,600;  and  on  witness  demanding  to  know 
who  composed  this  firm,  was  told  by  Chesson  that  it  consist- 
ed of  Abraham  HoWett  and  Sylvanus  Howett,  and  in  a  few 
days  afterwards  he  received  the  same  information  from  A- 
braham  Howett.  The  witness  refusitig  to  receive  these 
notes,  Chesson  then  offered  him  the  notes  of  Abraham  How- 
ett &  Co.,  payable  to  Chesson,  and  by  him  endorsed,  which 
witness  did  receive.  It  is  further  testified  by  this  witness 
that  Chesson  lived  in  his  employment  as  a  clerk  for  four  or  ' 
five  months,  in  the  summer  of  1818,  and  the  witness  never 
heard  from  the  said  Chesson  that  he  was  of  the  firm  of  A- 
braham  Howett  &  Co.,  nor  did  witness  know  it,  or  know  of 
any  one  who  did.  If  it  be  admitted,  therefore,  that  Mr. 
Chesson  was,  in  truth,  one  of  the  firm  liable  on  this  note  as 
principals,  it  is  indisputable,  we  think,  that  the  knowledge  of 
that  fact  was  industriously  concealed  so  that  no  imputation 
,  of  negligence  can  rest  upon  Thomas  Walker  for  being  una- 

ble to  prove  it — and  unless  he  had  good  reason  to  believe  the 
fact  could  be  established  by  proof,  there  was  no  obligation 
on  him  to  run  the  estate  of  his  testator  to  costs,  by  bringing 
an  action  against  Chesson.  This  is  our  conclusion,  if  the 
solvency  of  Chesson  were  unquestionable.  But,  upon  this 
point,  we  have  no  doubt  that  whatever  may  have  been  his 
actual  ability  to  pay  a  demand  of  this  amount,  to  the  world 
the  prosecution  of  such  a  demand  appeared  a  hopeless 
chance,  until  after  his  intermarriage  with  Miss  Bozraan— > 
which  did  not  take  place  until  between  1824  and  1826.   Un- 
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der  all  these  circumstances,  it  urould  be  plainly  iniquitous  Co  ^uoe  1840 
make  Tliomas  Walker^s  e^te  lose  the  money  so  paid  by  ^.^^^^ 
him  in  discharge  of  a  debt  of  his  testator.  t 

The  7th,  8th,  9th,  10th,  13th,  14th  and  15th  excepUons  ^^^Jq"* 
all  relate  to  one  and  the  same  subject,  viz.  whether  the  estate 
of  Thomas  Walker  be  not  chargeable  because  of  receipts 
found  by  the  Master  to  have  come  exclusively  into  the  hands 
of  John  Walker,  his  co-executor.  It  appears  that  both  John 
and  Thomas  qualified  as  executors  of  their  testator  at  the 
May  Term,  1818,  of  Washington  County  Court;  that  at  the 
August  Term  following,  John  Walker,  in  person,  returned 
an  inventory  not  subscribed  by  any  one,  but  purporting  to 
be  an  inventory  taken  by  Thomas  and  John  on  the  25th  Ju- 
ly, 1818;  that  afterwards,  at  February  Term,  1819,  he  re- 
turned  an  account  of  sales  signed  by  the  said  John  only,  and 
purporting  to  be  an  account  of  sales  of  the  perishable  part  of 
the  property  belonging  to  the  estate  of  Samuel  L.  Wiggins  on 
the  12th  of  November,  1818 — and  at  the  same  term  a  further 
account  of  sales,  subscribed  by  both  John  and  Thomas,  of 
sales  made  on  the  14th  of  January,  1819 — and  at  the  same 
term,  a  list  of  notes  and  bonds  belonging  to  the  estate  of  the 
deceased,  subscribed  by  both  the  said  executors.  And  it  is 
insisted,  by  the  plaintiffs,  that  these  documents  establish  that 
these  articles  of  property  and  choses  in  action  came  into  the 
hands  of  both  the  said  Thomas  and  John,  and  that  the  es- 
tates of  both  of  them  are,  and  each  ot  them  is,  chargeable 
therefor  in  account  with  the  residuary  legatee  and  administra- 
tor de  bonis  non  of  their  testator.  We  have  not  found  it  ne- 
cessary to  declare  ^hat  liability  vrould  prima  facie  Attach 
to  the  estate  of  Thomas  Walker,  by  reason  of  the  documents 
thus  relied  on  by  the  plaintifis;  because  the  proof  is  satisfac- 
tory that  a/2  the  proceeds  of  the  property  in  question  (except 
as  to  the  sums  which  have  been  charged  by  the  master  to  the 
debit  of  Thomas  Walker,  and  as  to  which  his  executors  have 
not  excepted,)  did  come  directly  and  exclusively  into  the 
hands  of  John,  without  the  agency  or  concurrence  of  Thom- 
as. If  il  had  been  shewn  that  a  part  of  the  effects  invento- 
ried had  been  wasted — and  a  part  of  ihe  debts  which,  by  due 
diligence,  might  have  been  collected,  had  been  lost  to  the  es. 

13 
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Jone  1840  tate — the  enquiry  as  to  the  ertent  of  each  executor's  liability, 

ri,~'      would  have  presented  itself  under  a  different  aspect.    But 
Williams      ,         ,      ,  .  '^  ,,..,.  , 

y       when  the  debts  are  actually  collected  by  one  executor  only, 

Maiiland  and  the  product  of  the  sales  of  the  estate,  whether  the  sales 
were  made  by  one  or  both  of  the  executors,  is  received 
by  the  same  executor,  and  there  is  no  waste,  unless  it 
be  from  the  misapplication  by  that  executor,  of  the  funds 
thus  rightfully  in  bis  hands,  it  seems  to  be  the  ordinary  case, 
io  which,  it  is  well  settled,  that  a  devastavit  by  one  of  two 
executors  shall  not  charge  his  companion  who  has  not  ac- 
tively contributed  thereto*  One  has  as  much  authority  to 
receive  the  assets  as  the  other-'-and  there  is  no  obligation  on 
either  to  prevent  his  companion  from  getting  them  into  pos- 
session, under  the  penalty  of  becoming  responsible  for  his 
misuse  thereof.  Ochiltre  vs.  Wright^  1  Dev.  &  Bat  Eq. 
Rep.  337.  The  fact  that  these  assets  did  thus  come  exclu- 
sively into  the  possession  of  John,  is  positively  testified  by 
him;  and  there  is  a  mass  of  evidence  tending  to  corroborate 
his  testitnony.  But  it  is  denied,  that  in  this  case,  and  for 
this  purpose,  he  is  a  competent  witness.  As  a  suit  in  equity 
frequently  joins  persons  together  as  defendants  who  have 
several  interests,  it  is  a  matter  of  course,  before  a  decree  made, 
for  one  defendant,  upon  a  proper  allegation  for  that  purpose, 
to  obtain  an  order  for  the  examination  of  his  co-defendant 
as  to  certain  matters  in  which  the  latter  is  not  interested,  sav- 
ing to  the  plaintiff  all  just  exceptions.  This  order  will  not 
be  discharged,  upon  a  suggestion  that  from  the  answer  of  the 
defendant  to  be  examined,  he  appears  to  have  an  interest; 
but  the  objection  must  be  reserved  until  the  deposition  is  of- 
fered in  evidence.  It  will  then  be  a  good  exception  that  the 
witness  examined  has  an  interest  in  the  matters  examined 
to;  and  if  this  appear,  his  deposition  cannot  be  read.  But  it 
is  not  a  good  objection  that  he  has  an  interest  in  any  other 
matters  embraced  in  the  cause,  unless  it  can  be  seen  that 
these  matters  will  be  affected  fcy  his  examination.  Murray 
vs.  Shadwell^  2  Ves.  &  Bea.  404.  Now  the  interest  which 
forms  the  subject  of  exception  to  a  witness,  always  means 
an  interest  adverse  to  the  exceptant.  It  would  be  a  singular 
objection  to  the  reception  of  testimony,  that  he  who  testifies, 
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has  an  interest  which  may  bias  him  in  favour  of  the  objector.  Jun«  IMO 
The  witness  himself  may  demur  to  an  ejtamination  against  T^T^ 
his  interest;  but  this  is  an  objection  purely  personal.    See       t 
Nightingale  vs.  Dodd,  Ambler  683.    After  a  decree  it  is  ^*^*^j^*"^ 
not  a  motion  of  course  for  one  defendant  to  examine  another, 
and  a  special  ground  roust  be  laid  for  it.    Lord  Eldon  how- 
ever thought,  that  after  a  decree  against  three  trustees  to  ac- 
count, who  were  all  answerable  prima  facicj  it  was  a  clear 
special  ground  for  obtaining  such  an  order,  that  the  two 
sought  to  be  examined  had  alone  received  the  money.-i- 
Pranklyn  vs.  Colquhoon,  16  Ves.  218.    So  that  in  our  judg- 
ment there  is  no  ground  for  the  objection  by  the  plaintiff  to  ^^  ^^  ^  ^ 
this  defendant's  testimony.    In  addition  to  what  has  been  al-eient  rea- 
ready  remarked,  there  is  a  sufficient  reason  for  overruling  JclUmig' 
the  19th  exception,  for  that  the  same  is  immaterial,  and  whe-JU^^"®JP^.^ 
ther  sustained  or  disallowed,  leads  to  no  practical  results.      ■•  immnte- 

The  11th  exception  is  for  th-it  the  master  erred  in  not  cred-  whether 
iting  the  estate  of  Samuel  L.  Wiggins  in  account  with  Thorn-  *"  d?Mnow. 
as  Walker,  as  executor,  with  the  value  of  five  shares  of  steam-  ed.  i«»d«  to  ' 

no  practical 

boat  stock  in  the  year  1819,  and  the  interest  thereon.  The  resuiis. 
facts  in  relation  to  the  subject  matter  of  this  exception,  are 
truly  stated  in  the  master's  report;  and  it  is  upon  these  facts 
the  plaintiffs  found  their  exception.  Shortly  before  the  deatih 
of  Mr.  Wiggins,  a  company  had  been  formed  for  running  a 
steamboat  between  Edenton  and  Plymouth;  and  Mi;.  Wig- 
gins subscribed  for  five  shares  of  stock  therein — each  share 
one  hundred  dollars.  On  the  30th  of  November,  1818,  a- 
bout  which  time  the  boat  commenced  mnning,  John  Walk- 
er, who,  until  his  insolvency,  was  the  principal  manager  of 
the  estate,  paid  $450  because  of  his  testator's  subscription; 
and  in  October,  1819,  paid  the  xesidue  of  the  subscription, 
$50,  with  S2  interest  thereon,  and  received,  in  the  name  of 
the  executors  of  S.  L.  Wiggins,  a  certificate  f#r  fire  shares 
of  stock.  No  dividends  were  ever  declared  on  the  stock;  and 
the  capital  of  the  company,  aftdr  running  the  boat  some  years, 
was  wholly  sunk.  On  the  13th  of  April,  1820,  John  Walk- 
er set  up  these  shares  for  sale  at  auction;  but  failing  to  get  a 
bid  which  he  thought  himseli  warranted  in  receiving,  no  sale 
was  made.     One  sale  of  five  shares  of  stock  is  proved  to  have 
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Jane  1840  been  made  In  1821,  by  a  proprietor,  at  the  price  of  $26  the 
^^jJjT^^  share — and  no  others  are  shewn  to  have  been  made,  nor  is 
T       the  market  price  thereof  otherwise  proved.  .  If  it  were  clear, 
Maiiland  upon  these  facts,  that  John  Walker  was  liable,  because  of  the 
'  "  failure  to  sell  this  stock  before  its  worthlpssness  had  been  as- 
certained, there  might  be  a  question  how  far  such  liability 
could  be  raised  against  Thomas,  who  does  not  seem  to  have 
taken  charge  at  all  of  this  portion  of  his  testator^s  property. 
But  it  ought  to  be  a  plain  case  of  neglect  of  duty  which  holds 
an  executor  responsible  for  a  loss  by  holding  on  to  property 
of  this  description  bona  Jide,  and  in  the  exercise  of  his  best 
judgment.  We  ought  not  to  demand  from  trustees  more  than 
perfect  honesty  and  reasonable  diligence.    It  would  be  a- 
gainst  conscience  to  require  of  the  executors  of  Mr.  Wiggins 
an  indemnity  against  his  estate  sharing  in  the  fate  which  be- 
fell all — or  nearly  all — who  adventured  with  the  testator  in 
this  steamboat  speculation. 

The  facts  in  relation  to  the  subject  matter  of  the  15th  ex- 
ception, are  not  very  fully  stated.  The  exception  is,  for  that 
the  master  ought  to  have  credited  the  estate  of  Samuel  L. 
Wiggins,  ind  debited  that  of  Thomas  Walker  with  the  sum 
of  $863,  the  difference  between  the  value  of  certain  negroes 
in  1818  and  in  1821,  when  they  were  sold.  All  the  facts 
disclosed  in  the  case,  are  that  the  testator,  who  died  in  April, 
1818,  had  been  the  guardian  of  Lawrence  B.  Wiggins — that 
at  the  Spring  term,  1821,  a  decree  was  obtained  in  the  Court 
of  EJquity  for  the  county  of  Washington,  on  a  bill  filed  in  the 
name  of  the  said  Lawrence,  I>y  his  then  guardian,  John  Walk- 
er, against  the  said  Thomas,  as  the  executor  of  Samuel  L. 
Wiggins;  and  that  the  negroes  were  sold  inamediately  there- 
after to  pay  that  decree.  It  is  not  denied  but  that  the  amount 
decreed  was  justly  due — nor  that  the  sale  was  necessary— 
nor  that  it  was  fairly  conducted,  and  for  a  full  price.  But  it 
is  said,  that  had  the  executors  used  due  diligence,  they  might 
have  ascertained,  soon  after  their  testator's  death,  that  he  was 
indebted  to  the  estate  of  his  ward,  and  that  a  sale  of  some  of 
the  negroes  would  be  necessary  to  pay  off  this  debt — that  in 
the  year  1S19,  there  was  a  very  sudden  fall  in  the  price  of 
slaves — that  in  consequence  of  this  fall,  the  slaves  sold  for 
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$863,  less  than  they  would  have  brought  in  1818,  or  begin-  June  1940 
hing  of  1819;  and  that  this  loss  should  fall  on  ^he  executors. 
Waiving  the  enquiry  whether,  if  the  case  of  the  plaintiffs 
were  fully  supported,  he  could  claim  an  indemnity  against  MaitUnd 
this  unforeseen  and  indirect  calamity,  we  hold  that,  no  fraud 
being  alleged  or  pretended,  plaintifis  must  make  oi^t  a  plain 
case  of  breach  of  duty.  The  plaintiffs  have  not  shewn  to 
ns  that  the  existence  of  this  debt,  and  the  necesaity  of  the 
sale,  were  known  before  the  matter  of  the  claim  was  put  into 
the  train  of  judicial  investigation,  or  that  there  was  any  de- 
lay in  getting  a  decision  upon  the  claim. 

The  16th  exception,  which  objects  to  any  allowance  be- 
ing made  of  commissions  to  Thomas  Walker,  on  his  receipts 
and  disbursements,  is  disallowed,  because,  in  the  judgment 
of  the  Court,  nothing  is  shewn  in  the  conduct  of  said  Thom- 
as, to  destroy  his  claim  to  a  reasonable  commission. 

The  plaintiffs  cannot  be  permitted  to  insist  upon  their  17th  ^  P«»*r 
exception,  because  the  credit  objected  to  was  distinctly  ad-ptrmiiit(i 
mitted  before  the  master.  oV.n  cx-^ 

The  master's  report  is,  therefore,  in  all  things,  eaccept  as  to  cepuon,  the 
the  matter  of  the  4th  exception,  confirmed  by  the  Court.       maiier  of 

The  account  being  modified  in  consequence  of  the  allow-  di^,*hlci7v  ' 
ance  of  that  exception  for  $12,  and  $\2  78  cts.  interest  there- J^JIJJ^**;'^^^^ 
onto  the  taking  of  the  account,  March  13th,  1839,  exhibits  a  n»»  cr. 
balance  then  due  to  the  defendant  of  $252  34  cents. 

It  is  admitted  that  there  is  no  specific  property  belonging 
to  the  plaintiffs,  which  has  not  been  delivered.  It  follows, 
then,  that  the  bill  of  the  plaintiffs  must  be  dismissed;  and,  as  ^ 

we  think,  with  costs  to  the  executors  of  Thomas  Walker. 

P£R  Curiam.  Bill  dismissed. 
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HENRY  TATUM  and  JAMES  NELSON  w.  DUDLEY  TATUM 
and  ALLEN  TATUM,  Admieistrators  of  HERBERT  TATUM,  de- 
ceased, and  agaiDSt  the  said  DUDLEY  TATUM  ia  his  own  ri^ht.*      - 

Where  A.,  owiy  a  debt,  makes  a  eonTeyanoe  of  personal  property,  with**  Jqq^  ^g^^ 
oat  consideration,  the  soreties  to  that  debt,  who  have  been  compelled 
to  pay  it,  and  have  afterwards  established  their  claim  at  law  against 
such  debtor,  are  entitled  to  be  substituted  to  the  fights  of  the  creditor 
in  this  Uourt,  and  to  have  a  decree  for  the  sale  of  such  property  to  sat- 
isfy their  demand— all  the  other  property  of  the  debtor  being  exhausted* 

Where  the  suieties  had  brought  an  action  upon  such  claim  against  the 
administrators,  the  donee  of  the  property  being  one  of  the  administra-  * 
tors,  and  the  plea  that  they  had  fully  administered  was  found  in  their     • 
favor,  this  isoo  bar  to  the  bill  of  the  sureties  to  subj«*ct  thiii  property|   - 
when  the  administrators  do  not  rely  upon  the  verdict  and  judgmeair  ajt 
law  as  a  defence,  but  admit  in  their  answers  that  the  property  i»qnet» 
tion  was  not  considered  by  the  jury  in  their  computation  of  assets. 
Whether  the  verdict  and  Judgment  at  law  would  have  beea  a  bar,  but 
for  these  admipsions,  Quere? 

Nor  is  it  any  objection  to  the  plaintiflTs  recovery  In  this  case,  that  tbej 
proceeded  against  the  lands,  which  proved  insofficiant  to  satisfy  their 
demand. 

This  WAS  a  case  which  had  been  set  for  hearing  in  Gail- 
ford  Court  of  Elqtiity,  upon  tlie  bill,  answers  and  exhibitSi 
and  transmitted  by  order  of  that  Court  to  the  Supreine  Court. 

*  Tills  case  was  decided  at  June  Term,  1838,  but  for  some  reaion  has  not  bcea 
beretoiore  reported. 
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June  1838     The  bill,  which  was  filed  at  Spring  Term,  1835,  charged 
~  that  Herbqrt  Tatum  died  intestate,  in  the  year  1829;  and  that 

et  al,  letters  of  administration  on  his  estate  had  been  duly  granted 
^'  to  the  defendants;  that  the  said  Herbert,  for  some  lime  before 
^taK  his  death,  was  greatly  indebted;  that  the  plaintiffs,  together 
with  Allen,  one  of  the  defendants,  had,  in  August,  1829,  be- 
-come  sureties  for  the  said  Herbert  in  a  guardian  bond,  which 
he  had  given  as  guardian  to  certain  wards;  that  these  wards 
had  afterwards  recovered  a  judgment  against  the  said  sureties 
'for  about  the  sum  of  $351),  on  account  of  a  breach  of  the 
-said  bond;  that  the  amount  so  recovered  was  paid  jointly  by 
'the  sureties,  and  a  receipt  was  taken  in  the  name  of  the  plain- 
'tiff  Henry;  that  Henry  then  brought  a  suit  against  the  ad* 
ministrators  of  Herbert,  to  recover  the  sum  so  paid,  and  at 
February  Terra,  1832,  of  Guilford  County  Court,  obtained 
^  judgment  therefor,  but  the  plea  of  fully  administered  was 
found  in  favor  of  the  administrators;  that  the  plaintiff  Henry 
Ihen  proceeded  against  the  real  estate,  but  could  only  obtaii), 
by  the  sale  thereof,  a  portion  of  the  debt,  to  wit,  the  sum  of 
$173;  that  the  balance  of  the  debt  remained  unsatisfied,  there 
heing  no  personal  property  in  the  hands  of  the  administra- 
tors, which  could  be  treated  as  assets,  nor  any  real  jsstate  re- 
maining in  the  hands  of  the  heirs.  The  bill  further  charged 
that  the  said  Herbert  Tatum,  two  days  before  his  death,  to 
*  wit,  on  the  3 1st  of  August,  1829,  executed  a  deed  of  gift  to 
•  the  defendant,  Dudley  Tatum,  fur  two  negro  slaves,  Sam  and 
•Rachel,  without  any  consideration  except  that  of  natural  af- 
fection; that  the  said  Herbert,  at  that  time,  was  not  only  in- 
debted to  others,  but  also  owed  the  debt  which  the  plaintiff 
were  compelled  to  pay  as  sureties;  and  the  bill  charged  that 
this  conveyance  was  fraudulent  and  void  as  to  creditors;  and 
that  the  plaintiffs  had  a  right  to  be  substituted  in  the  place  of 
the  creditors,  whose  demands  they  had  paid  as  above  set  forth; 
and,  after  alleging  a  demand  and  refusal,  prayed  that  the  said 
Dudley  Tatum  might  be  decreed  to  pay  the  plaintiffi  their 
claim,  to  wit,  two  thirds  of  the  debt  before  mentioned,  or  that 
the  slaves,  Sam  and  Rachel,  might  be  decreed  to  be  sold  for 
the  satisfaction  thereof. 

The  defendants  in  their  answers  admitted  all  the  material 
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facts  stated  in  the  plaintiffs'  bill,  except  that  they  did  not  ad- June  1899 
mit  that  the  said  Herbert  died  insolvent;  but  averred  that  if  "^TJI 
bis  lands  had  sold  for  a  fair  price,  there  would  have  been  e-    et  al. 
nough  to  discharge  hjs  debts.    They  submitted  whether,  as       ^' 
the  plaintiffs  had.  elected  to  go  against  the  real  astate  of  the    et  ^1*. 
said  Harbert,  they  should  now  be  permitted  in  this  Court  lo 
pursue  the  negroes  mentioned  in  their  bill,  in  the  hands  of 
ihe  defendant  Dudley.    They  also  relied  upon  the.  general 
act  of  limitations,  and  also  upon  the  act  passed  in  1820,  in 
relation  to  the  possession  of  slaves,  (1  Rev.  St.  c.  66,  s.  18.) 

W.  A.  Graham  for  the  plaintiJSs. 

No  counsel  for  the  defendants. 

Daniel,  Judge,  after  stating  the  case,  proceeded  as  follows: 
There  is  no  allegation  that  the  plaintiffs,  by  any  misconduct 
or  management,  caused  the  lands  to  sell  for  less  than  their  real 
value.  We  must  take  it,  therefore,  that  the  lands  brought 
what  they  were  worth  at  a  ready  money  sale. 

The  plaintific,  in  this  Court,  are  subrogated  to  all  the  rights 
of  the  creditors,  whose  debts  they  have  been  compelled  to 
pay.  They  have  certainly  a  right  to  satisfaction,  in  some 
wav,  out  of  the  slaves  transferred  without  consideration  by 
the  debtor  to  Dudley  Tatum,  by  force  of  the  statute  of  13ch 
Elizabeth,  and  our  act  of  Assembly,  (I  Rev.  Stat.  c.  50,  s.  1^} 
as  all  the  rest  of  the  personal  and  real  assets,  liable  to  debts, 
had  been  exhausted.  It  has  been  doubled,  however,  wheth- 
er the  plaintiffs  were  not  estopped  to  consider  the  two  slaves 
as  assets  of  the  intestate,  inasmuch  as  the  plea  oipleneadr- 
ministravit  was  at  law  found  against  them,  and  non  constat 
but  that  the  two  slaves  were  taken  into  consideration  as  asseta 
by  the  jury,  and  were  covered  by  that  finding.  But  it  is  ap« 
parent,  upon  the  answers,  that  the  two  slaves  were  not 
brought  to  the  consideration  ot  the  jury  as  assets  of  the  intes- 
tate, when  they  found  the  issue  for  the  defendants..  And  the 
defendants  have  not  set  up  the  verdict  and  judgment  at  law 
as  a  defence,  either  by  plea  or  in  the  answers,  against  an  in* 
vestigation  in  this  Court,  whether  these  negroes  are  not  in 
truth  assets,  and,  as  such,  liable  to  the  satisfaction  of  the 
plaintiff's  judgment.    The  plaintiffs  are,  we  think,  entitled 
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Jane  1838  to  a  decree  that  the  two  slaves  mentioned  be  sold  for  the  sat^ 

"■-I  isfaction  of  their  debt 

Tatom 
ct  al.        The  circumstance  of  their  having  first  pursued  the  land,  is 

^'       no  bar  to  their  now  procecdinof  against  Ihese  slaves,  as  the 
91  al?    ^^^^  proved  insufficient  to  satisfy  the  debt. 

We  are  at  a  loss  to  see  that  the  statutes  of  1715,  (1  Rev. 
Stat.  ch.  65,  s.  3,)  and  of  1820  (^1  Rev.  Stat.  ch.  65,  s.  18,)  re- 
lied upon  in  tho  answers,  have  any  application. 

Per  Cvkxam.  Decree  accordingly. 
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ANTHONY  ARMISTEAD  Adm'r.  m.  LEVIN  BOZMAN'S  heirs,  Dec.  1838 

legrsiteee  and  distributeee,  and  ASA  HARD1S0N*S  heirs,  legatees  - 
and  distributees.* 

Where  it  appeared  from  the  records  of  the  coart  that  A.  B.  was  appoint- 
ed guarditin  to  C.  D.  and  gave  bond  with  E.  P.  and  G.  H.  as  his  sare- 
ties,  it  wot  held  that  the  principal  and  sureties  intended  to  execute  a 
guard] 40  bond  in  soch  form  and  substance  as  would  have  been  good  at 
law,  (notwithstanding  the  defendants  in  their  snawers  deny  such  in- 
tention,) and  that  the  bond  drafted  by  the  clerk  (which  was  sfterwards 
declared  to  be  a  nullity  at  law)  was  drawn  wrong,  through  the.  mis- 
take or  ignorance  of  the  clerk. 

Jl  tooff  further  held  that  this  wss  a  mistake  of  fact,  and  not  of  law,  ami 
that  as  in  this  case,  the  paper  writing  purporting  to  be  a  bond,  had 
been  declared  at  law  a  nullity,  in  consequence  of  its  being  made  payw 
able  to  the  Jastices  of  the  county,  when  one  of  the  obligors  was  him- 
self one  of  the  justices,  the  ward  for  whose  benefit  the  bond  was  in- 
tended to  be  taken,  had  a  right  to  call  in  this  eonit  upon  those  who 
signed  as  sureties  as  well  as  upon  the  principal,  and  make  them  an- 
swerable for  whateTcr  might  appear  to  be  due  the  ward  on  a  settle- 
ment of  the  guardian  accounts,  to  the  same  extent  to  which  they  would 
have  been  liable  at  law,  if  the  bond  had  been  good  and  arailable  at  law. 

The  proper  construction  of  the  act  of  1715,  limiting  claims  against  de- 
ceased persons*  estates,  (1  Rot.  Stat.  ch.  65  sec.  11,)  is  that  the  ssTen 
years  do  not  begrin  to  run,  on  the  death  of  the  debtor,  unless  there  be 
aereditor  who  has  a  right  at  that  time  to  claim  his  debt  or  demand. 
If  the  debt  or  demand  is  not  then  doe,  the  seren  years  do  not  begin 
to  rnn. 

IVhere  a  case  is  set  for  hearing  upon  the  bill,  answers  and  exhibits,  the 
eoort  will  consider  the  exhibits,  as  proof  offered  by  consent,  notwith- 
standing there  is  no  replication  to  the  answers,  which  deny  the  fact 
intended  to  ^  esublisbed  by  the  exhibiu. 

It  is  notneceessry  in  this  ease  to  bafo  the  personal  representatiTOS  of 
the  deceased  snreties,  parties  defendants,  because  there  is  sow  no  lir- 
Sng  personal  repreaentatifc,  and  the  defendants  in  their  aoawers  admit 
that  they  haTO  roceiTod,  as  heirs,  legatees  or  distributees,  all  the  pro- 
perty of  the  deceased,  and  submit  to  aoeoont  for  it,  if  tbsy  are  iiabU 
atalL 

This  bill  iras  filed,  returnable  to  the  Spring  Term,  1831, 
of  Washington  Coxvti  of  Equity,  in  the  name  of  Anthony 

'  *  This  mm  was  ai^ed,  sod  the  opinion  given  tt  Term  , 

lot  the  iaal  deeree  upon  the  coming  te  ef  the  Commiiiioner't  report,  tras  not 
readerid  antil  Dceembcr  Term  18S8,    It  hat  not  before  beea  imported. 
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Dae.  1838  Armistead.    At  that  term,  the  death  of  Anthony  Armistead 
.     .  ~  was  suggested,  and  leave  given  to  his  personal  representa- 
tMd*8  Ad-  tive  to  file  a  Bill  of  Revivor,  which  was  done,  returnable 
miDistratVto  ihe  next  term>  at  which  last  term  the  answers  of  the  de- 
Boxman  fendants  were  filed.    No  replication  was  put  in  to  the  an- 
•t  al.    sfirers — at  Spring  Term,  1833,  the  caii^e  was  set  for  hearing 
upon  the  bill,  answers  and  exhibits,  and  transmitted  bjr  order 
of  the  court  below,  upon  the  affidavit  of  the  plaintiff  to  this 
court  lor  trial.    The  material  allegations  in  the  bill  and  an- 
swer, together  with  the  proof  upon  which  the  court  relied, 
are  set  forth  at  length  in  the  opinion  of  the  court  delivered 
by  his  Honor,  Judge  Daniel. 
Devereux  for  the  plaintiff. 
Badger  and  Iredell  for  the  defendants. 

Daniel,  Judge.  The  bill  states,  that  at  December  ses- 
sion, 1811,  of  Washington  County  Court,  Gabriel  L.  Stew- 
art applied  to  be  appointed  guardian  to  the  plaintiff's  intes- 
tate, Anthony  Armistead,  then  an  infant;  that  said  Stewart 
proffered  and  tendered  Levin  Bozraan  and  Asa  Hardison,  as 
sureties  to  the  guardian  bond,  who  declared  their  willing- 
ness to  enter  into  the  proper  engagement  as  such,  and  were 
approved  by  the  court.  The  court  thereupon  appointed 
Stewart  guardian,  and  made  an  order  that  he  and  the  said 
sureties  should  execute,  according  to  law,  a  guardian  bond 
for  the  benefit  of  the  ward,  in  the  penal  sum  of  £  1250.  The 
bill  further  states,  that  the  clerk  of  the  court  prepared  a  pa- 
per writing  as  for  a  guardian  bond,  which  was  executed  by 
the  said  Stewart,  Bozman  and  Hardison.  The  bill  states 
that  it  was  the  intent  of  the  court,  and  also  of  Stewart,  Boas- 
man  and  Hardison,  that  the  bond  should  be  in  the  form  pre- 
scribed by  law;  but,  from  ignorance  and  mistake  in  the  clerk, 
the  draughtsman  therepf,  the  same  was  made  payable  to 
*<  James  Jones,  Esq.,  and  the  rest  of  the  Justices  assigned  to 
keep  the  peace  for  Washington  county'';  that  Bozman  being 
one  of  the  justices  for  said  county,  was  therefore  both  obligor 
and  obligee  in  the  said  bond,  and  the  paper  writing,  which 
was  intended  by  the  parties  to  be  a  good  and  legal  guardian 
bond,  was  pronounced  a  nullity  in  a  Court  of  Law,  in  con- 
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sequence  of  the  mistake  of  the  clerk  in  drawing  it  in  the  Dm*  1838 
form  and  manner  aforesaid.    A  copy  of  the  bond  makes  a'T    : 
part  of  the  case.    The  bill  states  that  Stewart  actod  as  guar  tatd't  Ad- 
dian  of  his  ward,  Anthony  Armistead,  until  the  8th  day  of  "^■*'*»»**'f 
October,  1827,  when  the  ward  came  of  full  age:  that  Stew-  Boimtn 
art  had  become  insolvent,  and  had  failed  to  account  for  the    ^  al. 
property,  money  or  effects  of  the  ward,  on  his  coming  of 
age,  or  at  any  time  since.    Bozman  died  on  the  8th  day  of 
December,  1823,  seized  and  possessed  of  a  large  real  and 
personal  estlite.    Uardison  died  in  the  year  1819,  seized  and 
possessed  of  real  and  personal  estate.     This  bill  for  an 
account  was  filed  against  Stewart  and  the  heirs  at  law,  leg* 
atees  and  distributees  of  the  two  sureties;  the  administrators 
or  executors  of  the  sureties  having  died  and  no  other  per- 
sonal representative  having  been  appointed— since  the  filing 
of  the  bill,  Stewart  has  died  insolvent,  intestate,  and  has  no 
personal  representative.    This  bill  was  filed  by  Anthony 
Armistead,  the  ward,  against  the  present  defendants,  on  the 
24th  of  February,  1831:  it  abated  by  Armistead's  death,  and 
was  revived,  by  leave  of  the  court,  by  the  plaintiff,  his  ad- 
ministrator, on  the  t5th  of  July,  1831. 

The  defendants  by  their  answers  do  not  admit  that  Stew- 
art was  appointed  by  the  court,  guardian  to  Anthony  Armis* 
lead,  nor  do  they  admit  or  believe  any  of  the  circumstances 
attending  the  execution  of  the  bond,  as  set  forth  in  the  bill, 
to  be  either  true  or  probable  They  do  not  believe  or  admit 
that  Bozman  and  Hardison  were  formally  offered  to  and  ap- 
proved by  the  Court,  as  sureties  for  Stewart;  and  thai  the  said 
Bocman  and  Hardison  declared  their  readiness  to  enter  into 
the  proper  engagements  as  such;  nor  do  they  believe  or  ad* 
mit  that  the  Court  directed  Stewart,  Bozman  and  Hardison  to 
execute  a  guardian  bond  according  to  law,  for  the  benefit  of 
Armistead;  nor  do  they  adroit  that  the  clerk  drew  the  bond 
mentioned  in  the  bill,  as  for  a  bond  so  directed  to  be  drawn 
according  to  law;  nor  do  the  defendants  admit  or  believe  it  to 
be  true  that  it  was  the  intent  of  the  Court,  Stewart,  Bozman, 
and  Hardison,  that  the  bond  should  be  in  the  form  prescrib- 
ed by  law;  nor  was  it  by  the  ignorance  or  mistake  of  the 
dark  that  the  bond  was  drawn  in  the  manner  set  forth  in  the 
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Dee.  1838  bill;  nor  did  the  Ck>urt,  Stewart,  or  the  sureties,  pUee  anf 
"T    :      confidence  in  the  skill  or  correctness  of  the  clerk;  nor  did 
iMd*8  Ad- they  intend  the  bond  to  be  in  any  other  form,  or  payable  to 
mloMtratV  any  other  persons,  than  those  set  forth  in  the  written  paper 
Bozman  purporting  to  be  a  bond.    The  defendants  in  no  manner  or 
et  ah    ways  admit  that  there  was  any  mistake.    They  believe  that 
the  clerk  draughted  the  bond  in  this  form  according  to  the 
intent  of  the  C^urt;  that  the  sureties  did  not  intend  to  sign  a 
bond  in  any  other  form;  and  that  they  are  not  liable  to  ac- 
count, either  in  law  or  equity,  to  the  plaintiffs.    The  heirs, 
legatees  and  distributees  of  both  Bozman  and  Hardison,  rely 
on  the  act  of  1715,  barring  claims  against  deceased  persons' 
estates,  (1  Rev.  Stat.c.  65,  s.  11,)  seven  years  having  elapsed 
since  the  death  of  each  of  their  ancestors,  before  the  filing  of 
the  present  bill. 

The  plaintiffs  omitted  to  file  a  replication  to  the  answer* 
of  the  defendants;  but  the  cause  is  set  down  for  hearing  "  on 
the  bill,  answers  and  exhibits,  (see  exhibits  1, 2,  3,  4,"}  and 
sent  to  the  Supreme  Court  for  trial. 

It  seems  to  us  that  the  act  of  1719  (1  Rev.  St.  c.  65,  s.  11) 
is  not  a  protection  to  the  defendants  against  the  plaintiff's 
claim  for  an  account.  The  plaintiff  had  no  claim  upon  the 
defendants,  until  the  ward  arrived  at  full  age,  and  the  guar- 
dian failed  to  account.  That  time  did  not  happen  until  the 
8th  day  of  October,  1827,  and  a  bill  was  filed  by  the  ward  on 
the  24th  day  of  February,  1831.  The  ward  shortly  there- 
after died;  and  at  Spring  Term,  1831,  his  death  was  sng* 
gested,  and  an  order  made  giving  leave  to  his  personal  repre- 
sentative to  file  a  Bill  of  Revivor,  which  was  done  on  the 
16th  of  July,  1831.  To  give  operation  to  the  act  of  limita- 
tions, there  must  not  only  be  a  creditor,  but  there  musi  be  a 
claim;  a  right  in  the  creditoi  to  demand  a  debt,  or  challenge 
th^  possession  of  property  which  is  wrongfully  withheld  from 
him.  The  plaintiff's  intestate,  although  a  creditor,  could  not 
claim  possession  ot  his  property  until  he  arrived  at  full  age. 
By  a  correct  interpretation  of  the  act  of  1715,  the  seven 
years  do  not  begin  to  run  on  the  death  of  the  debtor,  unless 
the  creditor  has  also  a  right  at  that  time  to  claim.  A  strong 
case  has  been  put,  proving  this  construction  to  be  correct,  to 
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wit,  where  a  debtor,  having  given  k  bond  payable  ten  y^ars  I>eo- 1840 
after  date,  dies  immediately;  if  the  time  was  to  be  computed  T^  : — 
from  the  death  of  the  debtor,  the  creditor  might  be  deprived  tead*8  A4- 
of  bis  debt,  without  any  laches  or  default  in  him.  This  minwtraiV 
point  in  the  case  seems  to  be  settled  against  the  defendants  Bozman 
by  a  decision  in  this  Court,  Godley  vs.  Taylor^  3  Dev.  178.    et  aL 

Secondly,  it  is  contended  on  behalf  of  the  defendantathat~r  L 

as  there  is  no  replication  taken  to  the  answers,  all  the  state*  Godiej  ts. 
ments  therein  must  be  taken  as  true;  that  the  case  in  fact  ^^'^7*3^ 
comes  on  for  a  hearing  only  upon  the  bill  and  answers.    It^'ted  ind 
is  certainly  true,  as  a  general  rule,  that  if  an  answer  be  not 
replied  to,  it  is  to  be  considered  as  true.     Wright  vs.  Nuii^ 
3  Bro.  340,  2  Mad.  Ch.  Pr.  336.    That  is,  where  the  order, 
bringing  on  the  cause  to  a  hearing,  clearly  sets  it  down  only 
on  bill  and  answer.    But  in  this  cause,  the  entry  on  the  re- 
cord is,  "  ordered  that  this  cause  be  set  for  hearing  on  the 
bill,  answers  and  exhibits.    See  the  exhibits,  sent  herewith, 
marked  No.  1, 2,  3, 4."    This  shews  that  the  plaintiff  did  not 
mean  to  admit  the  truth  of  the  answers;  and  that  the  defend- 
ants so  understood  him,  or  they  would  not  have  consented 
that  such  an  order  should  have  been  made.    It  is  a  very 
clumsy  practice,  we  most  admit.    The  defendants  consent- 
ed, it  is  presumed,  because  it  was  known  that  it  was  a  'tile  J'^'J^*^^ 
of  the  Court,  that  when,  by  mistake,  a  replication  has  not  that  when  a 
been  filed,  and  yet  witnesses  have  been  examined,  the  Court  ^^^^^ 
will  permit  a  replication  to  be  filed  nunc  pro  tune,    Mitf.J^JjJ^^ 
256— Mad.  Ch.  Pr.  276.    The  exhibits  were  certainly  in- ted  by  mit- 
tended  by  the  parties  to  be  brought  to  our  notice  as  evidence  yet^^itneM. 
in  the  cause;  and  if  they  shew  to  us  that  a  mistake  has  been^^^^^^. 
committed,  the  evidence  must  have  its  effect,  notwithstanding  inedt  the 
what  is  stated  in  the  answers.    Exhibit  No.  3  is  in  the  fol- permit  a 
lowing  words:  ^^^l^y 

"STATE  OP  NORTH  CAROLINA,  »«»^P« 

Washington  County, 
Court  of  Pleas  and  (Quarter  Sessions,  December  Term,  1811. 

Appeared  in  open  Court  Gabriel  L.  Stewart,  for  the  guar- 
dianship of  the  orphans  of  Robert  Armistead,  deceased,  viz: 
John,  Robert,  Thomas  and  Anthony  Stewart,  and  gives 
bonds  for  each  in  the  sum  of  twelve  hundredand  fifty  pounds 

2 
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Dee.  18^  each;  and  gives  for  security  Asa  Hardison  and  Levin  Bo2> 

.  man,  Esquires." 
lead's  'ad-  ^^  ^^^  induced  to  think,  from  this  exhibit,  notwithstand'* 
ministrat'r  ing  what  is  said  in  the  answers,  that  Stewart  and  the  ances- 
Bozman  ^^^^  of  the  defendants  intended  to  execute  a  guardian  bond, 
et  al.  in  such  form  and  substance,  as  would  have  been  good  at 
law. .  The  Court,  i^hose  duty  and  interest  it  was  to  take  a 
good  and  sufficient  bond)  cannot  be  presumed  to  have  intend- 
ed (o  dispense  with  such  a  bond;  neither  can  it  be  presumed 
that  the  Conlt  gave  special  directions  that  the  bond  should 
be  drawn  by  the  clerk  in  the  manner  the  one  prepared  by 
him  was  drawn.  Neither  does  the  evidence  satisfy  us  that 
the  form  in  which  the  guardian  bond  was  drawn,  was  the 
form  in  which  guardian  bonds  were  usually  taken,  accord- 
ing to  the  course  of  the  Court.  Stewart  applied  for  the  guar^ 
dianship,  and  tendered  to  the  Court  Hardison  and  Bozman 
as  his  securities.  The  Court  cannot  be  presumed  to  have 
intended  to  do  an  illegal  or  an  useless  thing..  It  cannot  be 
presumed  that  they  all  intended  that  Stewart  should  get  pos- 
session of  his  ward's  estate,  without  giving  that  security 
which  the  law  required.  It  was  the  duty  of  the  Court  to 
judge  of  the  fitness  of  the  guardian  and  of  the  ability  of  the 
securities,  and  to  fix  the  sum  for  which  the  penalty  of  the 
bond  should  be  given.  On  the  clerk  devolved  the  duty  of 
preparing  the  bond.  The  paper  writing,  draughted  by  him 
as  a  bond,  was  in  Inw  a  nullity.  It  was,  in  our  opinion^ 
tlrawn  wrong  through  the  mistake,  or  rather  through  the  ig- 
norance, of  the  clerk.  Exhibit  No.  2,  is  acopy  of  the  bond. 
It  does  not  appear  from  it  that  it  was  taken  in  or  shewn  to 
the  Court.  Inking  through  the  bill,  answers  and  exhibits, 
we  are  forced  to  the  conclusion  that  the  Cpurt,  guardian,  and 
his  securities,  intended  and  agreed  that  a  proper  and  legal 
guardian  bond  should  be  {>ret)ared  by  the  clerkf  which  the 
guardian  and  his  securities  intended  and  agreed  to  execute; 
and  which  they  believed  they  had  executed.  We  see  noth- 
ing to  induce  us  to  conclude  that  the  bond  was  drawn  accord- 
ing to  the  course  of  the  Court,  or  that  this  particular  form 
was  directed  by  the  Court.  The  mistake,  as  it  seems  to  ns^ 
was  one  of  fact,  and  not  one  of  law. 


SUPREME  COURT  OP  NORTH  CAROLINA.  12» 

In  the  third  place.    Will  a  Court  of  Equity,  after  the  mis-  Dec.  1838. 
take  is  made  to  appear,  set  up  the  instrument  as  a  bond  a- "" — T^ 
gainst  the  sureties?    Will  this  Court  make  the  sureties  lia-tead's  Ad-, 
ble,  who  were  never  at  any  time  liable  at  law?  On  this  point  mwistrat'i. 
we  have  not  been  clear  of  doubt;  but,  upon  mature  consiide-  Boz'mao, 
ration,  we  have  come  to  the  conclusion  that  both  justice  and    «t  eU 
the  law  are  with  the  plaintiff.    Where  the  intention  is  mani- 
fest, a  court  of  equity  will  always  relieve  against  mistakes  in 
agreements.    2  Atk.  203,  1  Yes.  317;  and  it  will,  even  a- 
gainst  a  surety,  who  never  was  bound  at  law,  Crosby  vs. 
Middletouy  Prec.  in  Chancery  309,  which  overrules  what 
was  said  by  the  Chancellor  in  RcUdife  vs.  Graves^  1  Yem. 
196,  that  he  would  not  chaige  the  sureties  farther  than  they 
were  answerable  at  law.    In  Weser  vs.  Blai/^ley,  1  Johns{. 
Ch.  Rep.  607,  it  was  held,  that  where  a  bond,  giveu  by  a  sure* 
ty  for  the  guardian  of  an  infant,  was  taken  by  the  surrogate 
in  the  name  of  the  peaple^  instead  of  the  infant,  as  the  act  of 
Assembly  in  the  State  of  New  York  required,  a  court  of  equi- 
ty would  corrrect  the  mistake,  and  consider  the  bond  of  e- 
qual  validity  as  if  taken  in  the  name  of  the  infant.    The. 
Court  said  "  that  where  the  intention  is  manifest,  it  will  al- 
ways relieve  against  mistakes  in  agreements,  and  that  as  well 
in  the  case  of  a  surety  as  in  any  other  case.    It  would  be  in- 
tolerable ihat  such  a  mistake  should  prejudice  or  destroy  the 
rights  of  the  infant."    Huson  vs.  Pitman^  2  Hay.  332,  was  Tbe  eate  oi 
a  bill  in  equity  to  be  relieved  against  a  surety  to  an  appeal  p^JJjJ'^^o 
bond,  which  had  not  been  drawn  accordkig  to  law,  through  H«7-  sss. 
tbe  mistake  of  the  draughtsman;  he  bad  omitted  the  clause  appro^.. 
obliging  the  surety  to  pay  the  debt,  &c.    The  court  decreed 
for  the  plaintiff  on  the  ground  of  mistake  in  drawing  the 
bond.    The  foregoing  authorities  have  brought  us  to  the 
conclusion  that  the  parties  in  this  case  are  liable  in  equity  to 
this  demand. 

It  has  occurred  to  us  that  it  might  be  an  objection  that  the 
plaintiff  has  not  made  the  personal  representatives  of  Boz- 
man  and  Hardison  parties.  It  was  not  taken  in  the  argu- 
ment, and,  if  valid  generally,  we  think  it  no  bar  here.  Those 
representatives  are  dead;  and  ihe  answers  admit  that  the 
whole  estates  have  come  to  the  defendants'  hands,  and  ex-^ 
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Dec.  I840pressly  sul»nit  to  account  in  respect  of  the  property,  if  they 
•  are  chargeable  at  all  in  this  Ck)art  upon  the  bond. 

There  must,  therefore,  be  a  reference  for  the  necessary  ac- 
counts. 

Per  Curiam.  Decree  accordingly. 


DAVID  MOFFIT  01.  HUGH  MOFFm^S  Adm'is. 

An  adminisfrator  is  entitled  to  call  upon  the  personal  representatifes  of 
.    a  deceased  co-administrator,  where  it  appears  there  has  been  no  settle- 
ment between  them,  for  an  aceonnt  of  their  Joint  administration,  and 
for  his  proper  share  of  the  commissions  reoeifed  by  saoh  eo'sdminis* 
trator. 

This  bill  was  filed  leturnable  to  Fall  Term,  1838,  of 
Randolph  Court  of  Equity,  and  at  that  term  the  answers  of 
the  defendants  were  filed,  replication  thereto  taken,  and  com- 
missions to  take  depositions  ordered.  At  Spring  Term,  184C, 
the  cause  was  set  lor  hearing  and  transmitted  to  this  Court 
by  consent.  The  facts  of  the  case  appear  in  the  opinion  of 
the  Court. 

The  cause  was  argued  by  Mendenhall  for  the  defendants. 

Mo  counsel  appeared  for  the  plaintiff. 

Gaston,  Judge,  delivered  the  opinion  of  the  Court.  Up- 
on the  pleadings  it  appears  that  the  plaintiff  and  the  intestate 
of  the  defendants,  in  the  year  1835,  made  a  final  settlement, 
as  administrators  of  William  Wilkinson,  deceased,  with  the 
next  of  kin  of  the  said  William,  in  which  settlement  they 
were  allowed  to  retain  a  considerable  sum  for  their  commis- 
sions. The  plaintiff  charges  that  the  whole  of  these  com- 
missions came  to  the  hands  of  the  intestate  of  the  defendants, 
who  died  without  accounting  therefor  to  the  plaintiffs;  and 
also  that  the  said  intestate,  upon  that  settlement,  and  for  the 
purpose  of  completing  it,  applied  to  his  benefit  the  sum  of 
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$68,  which  were  the  proper  moneys  of  the  plaintiff.    The  Deo.  1840 
defendants  deny  that  their  intestate  received  more  of  the  com-    .. ' 
missions  than  he  was  entitled  to,  or  used  the  moneys  of  the      y. 
plaintiff  as  charged;  and  further  insist  that,  if  he  did,  there  Moffiitt's 
was  a  settlement  afterwards  between  the  parties  of  all  matters      ™  ^' 
growing  out  of  this  joint  administration.    The  proofi  are 
fall  that,  up  to  September,  1837,  which  was  but  a  short  time 
before  the  death  of  the  intestate  of  the  defendants,  the  said  in- 
testate distinctly  admitted  that  he  and  the  plaintiff  had  not 
come  to  an  account  with  each  other  in  relation  to  their  said 
joint  administration,  and  that  they  were  to  have  a  settlement 
thereof.    The  plaintiff  therefore  is  entitled  to  the  account 
which  he  proys  for.    The  commissioner  will  enquire  what 
was  the  ratable  proportion  of  the  commissions  to  which  the 
plaintiff  was  entitled,  and  by  whom  the  said  commissions 
were  received;  and  also  examine  the  respective  demands  of 
the  parties  against  each  other,  connected  with  their  joint  ad- 
Aiinistration,  and  take  an  account  accordingly. 

PfiB  CvRiABi.  Decree  accordingly. 
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Peo.  1840  LEVIN  SPIYEY  and  WIFE  m.  WILEY  JENKINS. 


Where  a  bill  is  filed  against  one  of  the  suretiee  to  a  gaardian  bond  ia 
recOTer  an  amount  doe  by  the  defalcation  of  the  gaardian*  open  the 
groond  that  the  bond  has  been  destroyed  by  fire*  and  it  appears  oa  the 
pleadings  that  the  principal  is  dead,  insolvent,  and  has  no  personal 
represenUtive,  it  is  no  objection  to  the  bill  that  a  personal  representa- 
tiTo  of  the  principal  is  not  made  a  party  defendant. 

Nor  is  it  any  objection  that  the  other  surety  is  not  made  a  party,  when  it 
is  charged,  and  so  appears,  that  he  is  beyond  the  joriadiction  of  the 
court. 

The  ordinary  practice  of  Courts  of  £!qaity,  where  one  of  sereral  parties 
is  out  of  the  jurisdiction  and  the  others  within  it,  is  to  charge  the  fact 
in  the  bill  that  such  person  is  out  of  the  jurisdiction,  and  then  to  pro- 
ceed against  the  other  parties}  and  this  practice  is  not  changed  in  our 
courts  by  the  operation  of  the  Act  of  Assembly,  1  Rev.  Suu  ch.  32, 
sec.  4. 

This  bill,  which  was  filed  returnable  to  Spring  Term, 
IS33,  of  Hertford -Court  of  Equity,  charged  that  one  John 
Nichols  wa^f,  about  the  year  1824,  duly  appointed  by  the 
Court  of  Pleas  and  Quarter  Sesuons  of  Hertford  county, 
guardian  to  the  plaintiff  Margaret,  then  an  infiint,  who  has 
since  intermarri^  with  the  plaintiff  Levin — that  one  Joseph 
P.  Howard  and  the  defendant  Wiley  Jenkins  were  the  sure- 
ties of  the  said  John  Nichols  for  his  guardianship;  that  the 
said  John,  Wiley  and  Joseph,  executed  a  bond  in  due  form 
of  law  in  Hertford  Court  of  Pleas  and  Quarter  Sessions, 
which  bond  was  accepted  by  the  court  and  filed  among  its 
records,  and  was  for  the  faithful  performance  on  the  part  of 
John  Nichols,  of  the  duties  of  guardian  of  the  plaintiff  Mar- 
garet, and  contained  all  the  proper  covenants  for  the  per- 
formance of  the  duties  of  a  guardian.  The  plaintifib  alleg- 
ed that  they  were  unable  to  state  to  whom  the  bond  was 
made  payable,  or  what  was  its  amount,  as  it  was  destroyed 
with  the  other  records  of  Hertford  county,  by  the  burning  of 
the  Court  House  in  the  year  1830  or  1831.  But  they  charg- 
ed that  the  said  bond  was  made  payable  to  the  proper  parties 
required  by  law,  the  justices  then  on  the  bench,  and  compos- 
ing the  Court  of  Pleas  and  Quarter  Sessions  of  said  county 
and  was  for  an  amount  more  than  sufficient  to  cover  all  the 
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^operty,  which  belonged  to  the  plaintiff  Margaret,  and  thai  Bee*.  1840 
Che  said  bond  was  made  and  executed  in  every  respect  ac-  T^'j^^ 
tsording  to  the  formalities  of  law.    The  bill  then  charged  and  wife 
that  the  said  John  Nichols,  after  his  appointment  as  guar-      T*. 
dian,  received  into  his  possession  a  large  estate  belonging  to 
the  plaintiff  Margaret,  out  of  which  he  made  great  profits, 
^-,  and  for  which  he  never  accounted.    The  plaintifis  then 
stated  that  the  said  John  Nichols  was  dead,  intestate  and  in^ 
solvent,  and  that  no  administration  had  been  taken  out  on 
his  estate,  and  that  Joseph  P.  Howard,  the  co-surety,  with 
Wiley  Jenkins,  has  removed  beyond  the  jurisdiction  of  this 
court)  thai  the  plaintiff  had  applied  to  the  said  Wiley  Jen- 
kins, and  requested  him  to  come  to  a  settlement  of  the  guar- 
dianship of  the  said  John  Nichols,  and  to  pay  to  the  plain-" 
tiffs  what  should  be  found  due  to  them,  but  the  said  Wiley 
had  retuf  ed  to  do  so.    The  bill  therefore  prayed  that  the  said 
Wiley  might  be  decreed  to  come  to  an  account  and  settle^ 
meat  of  the  said  guardianship,  and^jfe^fsi^l^^lll^  plaintiff^ 
what  should  be  found  due  to  the         ^^      ,^^^ 
The  defendant,  Wiley  Jenkins  in  his  answer,^denied  in 

the  most  positive  terms,  that  I^^mj(1l^^(^W)tr  ^^^  ^^^^ 
Nichols,  as  guardian  to  the  plaimiff  Margaret,  or  tliat  he  ev- 
er signed  any  bond  with  JosepfLj^SMM^R^.^W  other 
person,  as  sureties  for  the  faithfuK^jscharge,  or£j>jl  part  of 
the  said  Nichols,  of  his  duties  as  guaraQJWftFme  said  plain- 
tiff. He  averred  that  he  did  not  even  know  whether  John 
Nichols  had  ever  been  appointed  guardian  of  the  plaintiff;  and 
if  he  had  been,  whether  he  ever  executed  any  guardian  bond. 
To  the  answer  there  was  a  general  replication;  and  deposit 
tions  having  been  taken,  certain  issues  were  submitted  to  a 
jury.  The  jury  found  that  the  defendant,  Wiley  Jenkins, 
was  the  surety  to  the  bond  of  John  Nichols,  as  guardian  to 
Margaret  Baker,  now  Spivey,  and  Susan  Baker;  they  also 
found  that  the  penalty  of  the  bond  was  sufficient  to  cover  the 
amonnt  due  the  complainant,  say  fifteen  hundred  dollars; 
they  further  found  that  the  guardian  bond  of  the  said  John 
Nichols  was  destroyed  with  the  records  of  Hertford  county, 
by  the  burning  of  the  Court  House.  On  a  reference  having 
been  made  to  the  Clerk  and  Master,  and  an  account  taken,  he 
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Dee,  1840  reported  a  bulance  due  the  complainants — and  the  canse  was 
"T'-^      set  for  hearing.    At  the  hearing,  in  the  Court  below,  the  de- 
and  w&e  fendant's  counsel  moved  to  dismiss  the  plaintiff's  bill,  be- 
J   kini   ^^^^  Joseph  P.  Howard,  the  co-surety,  was  net  made  a  par- 
ty; and  further,  because  the  personal  representative  of  John 
Nichols  was  not  also  made  a  party  defendant.    This  motion 
was  overruled  by  his  honor  Judge  Pearson,  the  presiding^ 
judge,  and  a  decree  entered  for  the  plaintiff.    From  this 
decree  the  defendant  appealed  to  the  Supreme  Court. 
Iredell  for  the  plaintiff. 
A,  Moore  for  the  defendant. 

Gaston,  Judge.  The  only  objections  ui^ed  against  the 
decree,  which  has  been  rendered  below,  are  because  of  an 
alleged  defect  of  parties.  The  first  objection  is,  for  that  the 
representatives  of  Nichols,  the  principal  obligor,  have  not 
boen  made  defendants.  This  objection  is  clearly  untenable, 
for  in  the  amended  bill,  which  has  been  taken  pro  confesso^ 
it  is  distinctly  charged  that  Nichols  has  died  insolvent,  and 
that  he  has  no  personal  representative.  The  other  objection 
is,  for  that  Howard,  the  co-surety  of  the  defendant,  has  not 
been  made  a  party  defendant  We  are  of  opinion  that  this 
objection  also  must  be  overruled,  because  the  bill  charges, 
.  and  the  allegation  is  not  denied,  that  Howard  is  without  the 
limits  of  the  State.  The  ordinary  practice  of  Courts  of 
Equity,  where  one  of  several  parties  is  out  of  the  jurisdic- 
tion, and  the  others  within  it,  is  to  charge  the  fact  in  the  bill 
that  such  pe^i)  is  out  of  the  jurisdiction;  and  then  to  pro- 
ceed against  the  other  parties,  although  the  former  has  not 
been  brought  in.  The  court  cannot,  indeed,  render  any  de- 
cree against  him;  but  if  the  case  be  of  that  kind,  in  which 
a  decree  may  be  rendered  against  the  defendants  in  the  court, 
without  impairing  the  rights  of  the  absent  party,  the  court 
will  proceed  to  hear  the  cause  as  between  the  litigant  parties, 
and  to  decree  accordingly  upon  the  merits.  See  Smith  vs. 
Hibernian  Mine  Company^  1  Sch.  &  Lef.  240.  Had" 
dock  vs.  Tomlinson,  2  Sim.  &  Stu.  219.  Elmendorf  vs. 
Tayl&r,  10  Wheat.  162.  West  vs.  Rundall,  2  Mason  181. 
The  doubt,  if  any,  whether  this  practice  ought  to  obtain 
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here,  is  because  of  the  statutory  provision  in  this  State,  by  ^^^  1840 
which  our  Courts  of  Equity  are  authorized  to  make  an  or-  ""^""J 
der  requiring  a  defendant,  residing  without  the  limits  of  the  and  wif» 
State,  and  on  whom  process  has  not  been  served,  to  appear  J. 
therein  on  an  appointed  day,  and  if  he  fail  to  comply  with  "^ 
such  order,  after  due  publication  thereof,  to  order  the  plain- 
tiff's bill  to  be  taken  pro  canfesso  against  him,  and  make 
decree  thereon  as  shall  be  thought  juet.  But  the  decree  thus 
rendered  is  not  absolute.  If  the  plaintiff  should  seek  to  en- 
force it  against  the  property  of  the  absent  defendant,  he  is 
obliged  to  give  security  to  abide  such  order,  touching  the 
restitution  thereof,  as  the  court  may  make,  if  the  defendant 
should  appear  and  petition  to  have  the  cause  re-heard.*— 
Should  the  defendant,  within  two  years  after  rendering  the 
decree,  come  within  the  State,  the  plaintiff  must  serve  him, 
within  a  reasonable  time,  with  a  copy  of  the  decree;  and  the 
defendant  may,  within  twelve  months  after  service  of  a 
copy  of  the  decree,  and,  if  he  has  not  been  so  served  with 
notice,  may,  at  any  time  within  three  years  after  rendition  of 
the  decree,  be  permitted  to  answer  the  bill  exhibited,  and 
cause  such  proceedings  to  be  had  in  the  case,  so  fiir  as  he  is 
concerned,  as  though  no  decree  had  been  rendered,  and  the 
cause  had  then  been  originally  instituted  against  him.  1  Rev. 
St  c.  32,  n.  4.  The  relief  which  can  be  obtained  under  the 
piovisions  of  this  statute  against  a  non-resident,  is  so  imper- 
fect and  inconclusive,  that  our  courts  have  not  deemed  the 
possibility  of  obtaining  it,  as  furnishing  a  sufficient  reason 
for  refusing  redress  to  a  plaintiff  against  a  defendant  direct- 
ly subject  to  their  jurisdiction,  to  which  redress  the  plaintiff 
shews  himself  entitled,  because  he  has  not  also  made  par- 
'  ties  to  his  bill,  persons  residing  without  the  limits  of  the  State, 
who  have  an  interest  in  the  object  of  the  suit.  The  point  was 
directly  decided  at  an  early  day  after  the  enactment  of  the 
statute  in  Ingram  vs.  Lanier^  1  Hay.  221,  i^iras  recognized 
by  this  court  in  Vafin  vs.  Harget^  2  Dev.  tc  Bat:  Eq.  R.  31, 
and  must  be  considered  as  now  fully  settled. 

Per  Curiam.  Decree  affirmed  with  costs. 

3 
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Dm.  1840 charlotte  SHIRLEY  w.  BRYAN  WHITEHEAD,  Execator  of 
JONATHAN  DEW. 

Where  the  plaintiff  alleged  that  the  testator  of  the  defendant  had,  in  bit 
laat  illnete,  made  her  a  gift  of  a  bond,  which  was  not  endorsed,  and 
that  he  had  made  this  gift  In  consideration  of  her  norsing  and  attending 
to  him,  and  also  because  of  his  former  co-babhation  with  her;  and 
where  it  appeared  that,  for  tome  monthe  before  bis  deatVi,  she  had  at- 
tended opon  him,  and  had  aeeess  tobis  papers,  heU  by  the  €oBrt,tbat 
to  eeublishsoch  a  giA,  the  efidenee  mast  be  fall  and  satisfactory;  and 
that  the  policy  of  the  law,  preyenting  fraodolent  testamentary  disposi- 
tions from  being  set  np,  would  be  frustrated,  if  such  gifts  were  estab- 
lished upon  ragne,  slender  or  doubtful  etidence.  In  the  present  cssst 
the  Court  refused,  opon  the  proofs,  lo  decree  for  the  plaintiff. 

This  was  a  bill  filed  by  the  con^lainaot,  in  forma  pan- 
periSf  (by  oider  of  a  Judgei)  returnable  to  the  Fall  Term, 
1838,  of  Halifax  Court  of  Equity.  At  the  Fall  Term,  the 
answer  of  the  defendant  was  filed,  replication  tnken  thereto, 
and  an  order  for  commissions.  At  Fall  Term,  1839,  the 
.  canse  was  set  for  hearing.  At  Spring  Term,  1840,  an  issue 
was  submitted  to  the  jury,  which  they  found  in  favor  of  the 
plaintiff.  This  verdict  was  set  aside  by  the  Court;  and  at 
Fall  Term,  184D,  it  was  ordered  by  consent,  that  the  issue 
submitted  to  the  jury  be  withdrawn,  and  that  the  cause  be 
transmitted  to  the  Supreme  Court  for  hearing.  The  fecta 
disclosed  in  the  pleadings  and  proofs,  are  stated  in  the  opin- 
ion of  the  Court. 

Daniel  for  the  plaintiff* 

Badger  for  the  defendant. 

Gaston,  Judge.  The  object  of  this  bill  is  to  compel  the 
defendant  to  pay  over  to  the  plaintiff  a  sum  of  money,  which 
the  defendant,  as  executor  of  Jonathan  Dew,  deceased,  col- 
lected from  Frederick  Pitman,  upon  a  bond  executed  by  the 
said  Pitman  to  the  said  Dew,  and  the  beneficial  interest 
whereof  is  alleged  to  have  been  transferred  to  the  plaintiff 
by  the  obligee,  in  his  lifetime.  The  plaintiff  charges  that 
Jonathan  Dew  died  in  July,  1836,  having  previously  execu- 
ted his  last  will  and  testament,  whereof  he  appointed  the  de- 
feudant  executor;  that  the  deceased,  for  many  months  before 
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his  death,  was  so  severely  afflicted  with  rheumatism  as  to  be  Dec.  1840 
confined  constantly  to  his  chamber,  and  generally  to  his  bed;  "TTI — 
that  he  had  no  wMte  person  dwelling  with  him,  and  stood  ^  ^^ 
in  need  of  better  nursing  and  noore  assiduous  attentions  than  WhiteiMid 
he  could  expect  from  his  slaves;  and  that  the  plaintiff,  who 
had,  some  seven  or  eight  years  before,  borne  an  illegitimate 
child  to  the  said  Jonathan,  was  induced,  at  his  earnest  re- 
quest, and  while  he  was  in  this  destitute  and  afflicted  estatci 
to  take  up  her  abode  in  his  house;  that  during  this  period| 
she  nursed  him  with  the  utmost  fidelity,  and  took  upon  her- 
self the  charge  of  his  household  concerns;  and  that  sometime 
in  the  month  of  March  or  April  preceding  his  death,  and 
while  she  was  thus  residing  with  him,  the  said  Jonathan, 
"  expressing  his  belief  that  he  would  not  live  long,*'  and  "  in 
consequence  of  her  faithful  services  in  attending  to  him  and 
his  afiairs,  during  his  illness,"  and  '<  in  fiilfilment  oi  the  prom- 
ises and  assurances  which  he  had  repeatedly  made,  to  make 
some  compensation  to  her,  because  of  past  co-habitation,", 
gave  to  the  plaintiff  the  sum  of  two  hundred  dollars  in  mo*  ' 
ney,  and  the  note  in  question,  which  is  described  as  bearing 
date  the  27th  of  August,  1836,  for  the  sum  of  $460,  payable 
with  interest  from  the  date.  The  plaintiff  avers  that  the  pro-  - 
vision  for  her  was  thus  made,  because,  when  he  intimated  an 
intention  to  provide  for  her  by  will,  she  had  expressed  her 
wish  that  whatever  bounty  he  might  be  disposed  to  bestow, 
should  be  put  directly  into  her  possession;  and  states  her  be- 
lief to  be,  that  he  omitted  to  endorse  the  bond,  either  because 
he  was  ignorant  that  an  indorsement  was  necessary  to  trans- 
fer the  legal  interest  therein,  or  his  excruciating  pains  made 
him  forget  to  do  so.  The  bill  then  states,  that  after  the  death 
of  the  said  Dew,  the  defendant,  who  had  proved  his  will, 
having  learned  that  the  plaintiff  held  the  said  bond,  demand- 
ed the  same  from  her,  and  this  demand  being  refused,  charg-  . 
edher  with  having  stohn  the  money  and  bond  aforesaid, 
and  caused  her  to  be  apprehended  and  bound  in  recognizance 
to  answer  said  charge;  that  he  had  afterwards  abandoned  the 
prosecution,  but  had  prevailed  on  Pitman  to  pay  him  the  a- 
mount  of  the  bond,  on  his  executing  a  discharge  therefor  an4 
an  indemnity  against  the  plaintiff's  demand. 
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DiK.  1840  The  defendant's  answer  admits  the  death  of  Dev,  and  the 
TTTJ  probate  of  his  will,  and  the  receipt  of  the  money  upon  the 
y  bond  by  the  defendant,  as  said  Dew's  executor.  *  He  admits 
WhiuhMad),^  the  plaintiff  was  the  mother  of  an  illegitimate  child,  of 
which  said  Dew  was  reputed  to  be  the  fether;  and,  while  he 
denies  the  services  rendered  to  him  by  the  plainti^  admits 
that  she  made  his  house  her  abode  during  his  long  illness. 
He  states  that  he  had  been  in  the  habit  of  free  communication 
with  his  testator  up  to  his  death,  in  relation  to  his  pecuniary 
affairs,  and  from  the  knowledge  thereby  acquired,  asserts  his 
entire  conviction  that  he  never  intended  to  give,  and  never 
did  give,  to  her  the  bond  in  question;  declares  his  belief  that 
she  took  the  same  dishonestly;  says  that,  under  the  influence 
of  this  belief,  he  instituted  the  prosecution  against  her,  ancl 
that  he  desisted  therefrom,  not  firom  any  doubts  he  himself 
entertained  of  her  guilt,  but  because  the  Officer  of  the  State 
was  of  opinion  that  the  evidence  was  insufficient  to  warrant 
a  conviction  for  felony. 

To  this  answer  there  is  a  general  replication;  and  the  cause 
is  brought  to  a  hearing  upon  the  proofe. 

Although  there  are  some  expressions  attributed  to  the  tes- 
tator, at  the  time  of  the  alleged  gift,  tending  to  shew  that  it 
was  made  in  contemplation  of  death,  yet  we  must  understand 
the  plaintiff  as  setting  up  in  her  bill  an  irrevocable  gift,  tak- 
ing effect  unmediately^  and  wholly  independent  of  the  con- 
tingency, whether  tha  donor  should  or  should  not  recover 
from  his  then  illness;  or  whether  the  donee  should  or  should 
not  survive  the  donor.  Indeed,  it  is  not  easy  to  conceive 
bow  a  donation  moriis  cau^a  could  be  established  by  any 
proof  in  a  case  like  this,  where  the  testator  was  not  surprized 
by  sickness,  but  lived  for  months  afterwards,  and  had  i^im- 
dant  opportunity  to  make  his  testamentary  dispositions  in 
the  regular  and  ordinary  way.  An  absolute  and  immediate 
gilt  is  not,  indeed,,  so  unsusceptible  of  proof;  but  it  cannot  be 
established,  i^nless  the  evidence  be  full  and  satisfactory.  In 
vain  has  the  law  prescribed  solemn  forms,  and  anxiously  pro- 
vided other  safo-guards,  to  prevent  a  testamentary  disposition 
from  being  fraudulently  set  up,  after  the  death  of  the  suppos- 
ed donor,  if,  upon  slender,  vngue,  doubtful  evidence  of  an 
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absolute  donation  on  the  bed  of  sickness,  those  who  hare  the  Dee.  1840 
custody  of  the  dying  man  and  his  effects,  may  establish  the  " 
ownership  thereof  in  themselves,  as  soon  as  the  breath  is  out  \ 
of  his  body.  It  is  impossible  that  such  a  gift  as  is  here  al-  Whitehead 
leged,  should  not  be  legardedwith  strong  suspicion;  and 
property  would  be  utterly  unsafe,  were  it  to  be  sustained  on 
proof  that  did  not  produce  full  conviction.  Certainly  there  * 
is  no  such  proof.  There  is  no  direct  testimony  to  the  act  of 
giving.  No  witness  pretends  to  have  been  present  at  such  an 
act  No  one  speaks  eyen  of  having  heard  the  testator  speak 
of  such  an  act.  The  nearest  approach  to  such  testimony  is 
to  be  found  in  the  deposition  of  the  plaintiff's  sister,  Louisa 
Shirley.  She  states  that,  as  much  as  two  or  three  nx>nths 
before  Dew's  death,  she  was  with  the  plaintiff,  in  the  room 
where  the  sick  man  lay,  and  there  heard  the  plaintiff  say  that 
he  had  given  her  two  hundred  dollars  and  Pitman's  bond; 
and  she  states  further,  that  he  was  awake,  and  she  supposes 
he  was  within  hearing  of  what  was  said.  When,  where,  in 
what  manner  this  gift  was  made — ^whether  it  was  absolute, 
or  upon  the  contingency  of  death,  is  not  stated.  Not  a  word 
is  uttered  by  the  sick  man.  Nothing  is  said  in  r^ard  to  the 
state  of  his  bodily  sufferings,  or  of  his  mental  capacity,  at  the 
time.  And  the  witness  only  supposes  that  he  may  have 
heard  her  sister's  remarks.  We  cannot  hesitate  a  moment  in 
declaring  that  this  testimony  furnishes  no  evidence  of  the  al* 
leged  gift  The  other  depositions  for  the  plaintiff,  if  they 
prove  any  thing,  shew  only  that  before  Dew's  death,  she  had 
the  bond  in  her  hands,  and  pretended  it  was  given  to  her.  We 
say,  if  they  prove  any  thing— because  they  are  the  deposir 
tions  of  persons  whose  claims  to  credit  are  very  questionable 

Per  Cubiah.  Bill  dismissed. 
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Dec.  1840  EDMUND  SUTTON  &  WIFE  and  other*  vt.  REBECCA  CRAD- 
DOCK. 

Where  A.  is  tenant  for  life  of  slaves,  and  fi.  &  C.  entitled  in  reoaabderf 
aAor  the  death  of  the  tenant  for  iife,  the  latter  cannot  eonpei  the  for- 
mer to  grive  aecurity  for  the  forthcomingr  of  the  alavea  at  the  ezpira« 
%  tion  of  the  Hie  estate,  unless  they  shew  to  the  Conrt  that  there  is  some 

danger  of  their  being  depiired  of  their  estate  in  remainder  by  some  aett 
Of  contemplated  act,  of  the  tenant  for  life. 

This  was  a  bill  filed  returnable  to  the  Spring  Term,  1837, 
of  Sampson  Court  of  Equity,  to  which  an  answer  was  put  in 
at  the  same  term.  Replication  was  filed  to  the  answer,  and 
commissions  ordered  to  take  testimony.  At  Fall  Term,  1840, 
the  cause  was  set  for  hearing,  and  ordered  to  be  transmitted 
to  the  Su  preme  Court  The  facts  disclosed  by  the  pleadings, 
are  stated  in  the  opinion  of  the  Court. 
,  Strange  for  plaintiff. 

No  counsel  for  defendant. 

Daniel,  Judge.  Hinton  J.  Craddock,  by  deed  dated  the 
20th  day  of  May,  1833,  conveyed  unto  the  defendant,  bis 
mother,  during  iier  life  or  widowhood,  the  slaves  mentioned 
in  the  plaintiffs'  bill,  remainder  to  her  three  daughters,  Mary 
Sutton,  Sarah  and  Penny  Craddock.  The  bill  is  filed  by 
two  of  the  daughters  with  their  husbands,  charging  the  de- 
fendant with  an  intention,  and  declarations  made,  to  sell  the 
slaves  to  speculators,  and  cause  them  to  be  removed  out  of 
the  State.  The  bill  further  alleges,  that  the  defendant  has 
but  a  small  estate,  totally  inadequate  to  indemnify  them  for 
their  loss,  if  she  should  remove  the  slaves  beyond  the  jnris- 
diction  of  the  Court.  The  bill  prajrs  that  the  slaves  may  be 
sequestered,  and  that  the  defendant  may  be  decreed  to  give 
security  for  their  forthcoming  on  the  determination  of  her 
particular  estate. 

The  defendant's  answer  admits  the  title  of  the  slaves  as 
stated  in  the  bill,  and  also  their  names.  But  she  denies  any 
intention  to  remove  them,  or  cause  them  to  be  removed.  She 
denies  ever  having  made  any  declaration  that  she  intended 
to  flell  the  slaves  to  speculators,  or  any  body  else,  or  that  she 
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has  made  any  attempt  to  remote,  or  cause  to  be  removed,  the  Dee.  1840 
said  slaves  beyond  the  jurisdiction  of  the  Court.  ~  s"tto 

The  ptaintiffit  have  offered  no  proots  to  sustain  Uiet  part  et  al. 
of  their  bill,  which  charged  the  defendant  with  declarations  ^  7.  , 
of  an  mtention  to  sell  the  slaves,  and  cause  them  to  be  re- 
moved out  of  the  State.  But  the  plaintiffs  insist,  that  the 
defendant  shall  be  held  to  security  for  the  forthcoming  of  the 
slaves  on  the  determination  of  her  particular  estate.  The 
limitation  of  the  slaves  in  remainder  by  the  deed,  would  have 
been  effectual  as  an  executory  devise,  if  contained  in  a  last 
will;  therefore  it  is  good  by  force  of  the  act  of  Assembly,  pass- 
ed in  the  year  1823.  (Rev.  St.  c,  37,  s.  22.)  The  statute 
does  not  require  security  to  be  given  by  the  tenant  for  life. 
And  it  is  stated  in  the  books,  that  if  personal  chattels  are  be* 
queathed  to  A.  for  life,  remainder  to  B.,  A.  will  be  entitled  to 
the  possession  of  the  goods,  upon  signing  and  delivering  to 
the  executor  an  inventory  of  them,  admitting  their  receipt, 
expressing  that  he  is  entitled  to  them  for  life,  and  that  after- 
wards they  belong  to  the  person  in  remainder.  Slanv»g 
vs.  Style,  3  P.  W.  336— Luke  vs.  Bernetti  1  Atk.  471— 
BUI  vs.  Kinoston^  2  Atk.  82.  The  old  practice  of  the  Court 
of  Equity  was,  to  require  the  tenant  for  life  to  give  security 
for  the  protection  of  the  remainder-man;  but  such  security  is 
not  DOW  required,  except  a  case  of  danger  is  shewn.  Toley 
vs.  Bumell  1  Bn>.  C.  C.  279.  Williams  on  Executors,  859. 
Oavenhouse  vs.  j8%a2er,  2  Paige  123.  In  the  present  case,  the 
plaintiffs  have  shewn  no  cause  of  danger;  therefore,  their 
prayer  cannot  be  granted.  We  are  of  the  opinion  that  the 
bill  must  be  dismissed  with  costs. 

Per  Curiam.  Bill  dismissed  with  costs. 
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Dec.  1840  THOMAS  G.  WALTON  et  al.  w.  JAMES  KRW1N.» 

An  ex  parU  order  of  the  Coanty  Coon,  under  the  Aet  of  Assemblj, 
(Rer.  St.  c.  64,  s.  93,)  ellowing  comansions  to  a  goardlan,  la  not 
eoneiuaive  in  a  litigation  between  a  ward  and  hia  guardian  in  this 
court. 

The  juritdiction  of  the  Coanty  Court  on  the  aobjeet  of  oommiaaiona  to 
guardian!  ia  not  exclusive;  but  like  other  m&ttera  of  account  between 
guardians  and  wards,  has  alwaya  been  exercised  by  the  Courts  of 
Equity. 

Where  a  guardian  had  received  nearly  the  whole  of  hia  warda*  eaUte  in 
notes,  made  payable  to  him  as  guardian,  by  the  administratora  of  those 
of  whom  the  wards  were  distributees,  had  held  these  notes  until  he 
resigned  his  guardianship  after  a  period  of  six  years,  had  eolleoted 
but  little  iaterest  on  the  notes,  and  had  then  paid  them  over  to  a  aoc- 
oeeding  guardian,  keld  that  two  and  an  half  per  cent,  waa  an  ample 
commission^ 

Possibly  there  may  be  oase^,  in  which,  the  office  behig  troublesome,  and 
the  guardian  faithful,  and  dying  or  giving  up  this  office  upon  some  ne* 
eesaity,  the  court  may  give  to  the  former  guardian  a  full  eommiaaion, 
and  dso  reaaonable  eompenaation  to  hia  successor.  But  the  case 
ought  to  be  remarkable  in  its  circumstances  to  justify  such  a  proceed- 
ing. 

This  was  a  bill  filed  in  Burke  Coart  of  Equity  by  the 
plaintifiis  Thomas  S.  Walton  and  Margaret  his  wife,  and  Sa- 
rah L.  Murphy,  Harriet  F.  Murphy  and  John  H.  Murphy, 
infants,  by  the  said  Thomas,  their  guardian,  against  James 
Erwin,  who  had  formerly  been  the  guardian  of  the  said  Mar- 
garet, Sarah,  Harriet  and  John,  calling  for  an  account  of  his 
guardianship.  The  defendant  put  in  his  answer,  and,  at 
Spring  Term,  1840,  of  Burke  Court  of  Equity,  the  cause 
was  set  for  hearing,  and  transmitted  to  the  Supreme  Court. 
It  appeared  from  the  pleadings  and  prooft  that  the  defend- 
ant, James  Erwin,  was,  at  January  Term,  1832,  of  Burke 
County  Court,  duly  appointed  guardian  to  the  plaintiffit 
Margaret,  Sarah,  Harriet  and  John,  and  that  he  continued  to 
act  as  such,  until  October,  1838,  when  he  resigned  his  guar- 
dianship, and  the  plaintifi*,  Thomas  S.  Walton,  who  had  in- 
termarried with  the  plaintiff,  Margaret,  was  appointed  guar. 

•  Thii  ease  was  determined  at  June  Term,  1840;  hut  firom  aonc  eavM,  was 
not  ineloded  in  the  report!  of  that  Term. 
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dian  to  the  other  thiee  wards.  It  further  appeared,  that  soon  Dec.  1844 
after  his  appointment  as  guardian,  the  defendant  received  ' 
from  the  administrators  of  John  Murphy,  the  father,  and  et  el. 
James  Murphy,  the  grandfather  of  his  \7a1ds,  about  eighty  ^. 
thousand  dollars  in  bonds,  which  were  made  payable  to  the 
defendant  as  guaidian,  before  they  were  paid  over  to  him 
by  the  administrators.  He  also  received  certain  sums  in 
cash,  of  no  great  comparative  amount,  and  also  negroes  and 
lands  of  his  wards,  which  he  hired  and  rented  out  He  had, 
however,  accounted  with  the  complainant  Walton,  the  hus- 
band of  one,  and  goardian  of  the  other  wards,  for  all  he  had 
received,  except  about  $35  accidentally  omitted  in  their  set- 
tlement, and  had  paid  over  to  the  said  subsequent  guardian, 
(after  deducting  his  commissions,)  bonds  to  this  amount  of 
nearly  ninety  thousand  dollars,  being  the  bonds  (principally) 
which  he  had  received  from  the  administrators  aforesaid, 
with  the  accumulated  interest,  the  defendant  having  collect- 
ed very  few  of  the  bonds,  and  those  he  paid  over  to  the  said 
subsequent  guardian,  being  good  bonds,  and  having  borne, 
daring  the  time  he  held  them,  compound  interest,  under  the 
act  ot  Assembly.  The  only  ground  of  complainl,  as  ap- 
peared upon  an  investigation  of  the  accounts,  (with  the  ex« 
ception  of  the  $35,)  was,  that  the  defendant  had  charged 
excessive  commissions,  as  guardian.  The  defendant,  in  his 
answer,  set  forth  a  full  account  of  his  guardianship,  admit- 
ting  the  mistake  of  $36,  and,  as  to  the  commissions,  he  al- 
leged that  they  were  no  more  than  were  due  to  him  for  his 
care,troable  and  responsibilities,  and  particularly  relying 
upon  an  order  of  the  County  Court  of  Burke,  allowing  him 
the  commissions  he  had  charged,  to  wit,  five  per  oent  on 
receipts,  and  five  per  cent  on  disbursementB;  and  which  or- 
der* as  defendant  alleged,  was  conclusive  on  the  sulqect  of 
commissions.  The  order  made  at  Jannary  Term,  1839^  of 
Burke  County  Court,  was  as  follows: 

"^Ordered  by  die  Court  that  B.  U  Pearson,  James  C. 
Smjrtfaf  Isaac  T.  Avery  and  J.  J.  Erwin  be  appointed  a  com- 
mittee lo  audit  and  settle  the  accounts  of  James  ErwiUi 
gueudian  of  Uie  minor  heirs  of  Jamea  and  John  Murphy, 
dec'd.,  and  that  said  guardian  be  allowed  five  per  oent  en 
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Dee.  1840  leceipts  and  five  per  cent  on  disbursements,  by  way  of  eon>- 
"^^^^IJIJ^  missions  for  bis  trouble  in  the  management  of  said  guardian- 
et  al.    ship;  and  that  they  report  thereof  to  the  next  Court." 
„  ^ .         Any  other  facts  that  may  be  material,  are  set  forth  in  the 
opinion  of  the  Court. 

W.  A,  Graham  for  the  plaintiffi. 
Badger  for  defendant. 

RuFFiN,  Chief  Justice.  The  Revised  Statute,  cb.  64,  sea 
10, 11,  requires  guardians  annually  to  exhibit  accounts  on 
oath  of  the  estate  of  the  children  committed  to  their  care;  and 
directs  that  the  Justices  of  the  Court  of  Pleas  and  Quarter 
Sessions  shall  annually  hold  an  Orphan's  Court,  for  the  pur- 
pose of  receiving  and  examining  those  accounts.  By  the 
22d  section,  the  Court  may  make  proper  orders  respecting  the 
guardian's  disbursements  and  expenses,  and  allow  him  com- 
missions. From  these  provisions  it  is  inferred  by  the  coun- 
sel for  the  defendant,  that  the  County  Court  is  the  proper  tri- 
bunal to  settle  the  commissions  of  a  guardian;  and  it  is  in- 
sisted that  the  decision  of  that  Court  is  conclusive,  since  it  is 
obvious  that  a  suit  viter  partes  is  not  contemplated  in  the 
act. 

It  would  indeed  be  a  subject  ot  just  regret,  to  find  that  the 
ex  parte  order  of  any  judicial  body  had  been  made,  by  an 
act  of  the  Legislature,  conclusive  on  those  whose  interests 
were  injuriously  affected  by  it  It  is  so  contrary  to  the  gene- 
iml  couEse  of  legislation  in  this  State,  as  to  render  such  a  con- 
struction inadmissible,  unless  the  words  be  peremptory.  We 
think  there  is  no  such  legislative  intention  upon  the  subject 
before  us. 

This  is  not  a  case  in  which  the  order  is  conclusive,  because 
it  is  the  act  of  a  Court  of  exclusive  jurisdiction.    The  juris- 
diction of  the  County  Court,  upon  the  subject  of  conunissions 
to  guardians,  is  not  exclusive.    It  is  placed,  in  the  act,  on  the 
In  a  rait  in  Same  footiug  with  the  power  to  charge  a  guardian,  or  to  make 
^n'ilt^a*'    ^7  other  allowance  to  him;  and  the  Court  of  Equity  has  al- 
giwdian    ^^ys  excrcised  jurisdiction  between  guardian  and  ward,  in 
ooHnt,  the  relation  to  their  accounts  generally.    Indeed,  the  very  act  of 
of  °^o^i8«  1762  concludes  with  a  saving  of  <<  the  power  of  the  Court  ol 
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Chancery,  in  any  matter  or  thing  relating  to  orphans  or  their  ^ec.  1840 
estates."    In  a  suit  in  that  Court  against  the  guardian  for  an  ""^^jj^ 
account,  it  has  never  been  known  that  the  guardian  was  sent    et  al. 
to  the  County  Court  for  an  allowance;  but  it  has  always  been  ^^, 

made,  in  the  first  instance,  in  the  Court  of  Equity.  !^ 

But,  generally  speaking,  every  act  of  a  Court  of  corope-^®**J*«JJJJ- 
tent,  though  not  exclusive  jurisdiction,  is  final  in  law;  andn»deiDthe 
therefore,  it  is  said,  this  order  is  not  re-examinable  in  any  sumoe^ 
other  Court.    We  admit  that  this  Court  cannot  review  the***^~"^ 
order  and  correct  it,  as  an  appellate  Court  might.    We  can« 
not  address  ourselves  to  the  County  Court,  as  an  inferior  tri- 
bunal, on  this  occasion.    But,  at  the  instance  of  one  party, 
in  an  adversary  suit  before  us,  we  can  control  the  other  party 
from  making  an  injurious  use  of  an  ex  parte  order  for  an  ex- 
cessive allowance,  obtained  from  the  County  Court  by  sur- 
prise.   In  Walton  vs.  Avery^  2  Dev.  &  Bat.  Eq.  406,  we 
held  that  to  be  a  sufficient  ground  for  entertaining  a  similar  Waitoo  ts. 
suit  between  next  of  kin  and  administrators;  and  a  guardian  ^^|^  |^ 
stands,  wo  think,  precisely  on  the  same  ground.    The  argu-  ^J^^'^ 
ment  drawn  from  the  constitution  of  the  Orphan's  Court  byai^^roTed. 
the  act,  as  to  the  conclusiveness  of  the  order  of  that  Court, 
goes  too  far.    The  act  directs  the  same  Court  ^  to  examiue 
into  all  accounts  of  guardians  so  exhibited  to  them;"  and  it 
might,  thence,  with  like  reason  be  inferred,  that  if  the  Or- 
phan's Court  passed  an  account  ex  parte,  the  ward  would  be 
concluded  by  the  account  as  there  stated.    But  such  a  sup- 
position has  never  been  before  advanced.    The  great  pur- 
pose of  the  act  was,  to  make  the  guardian  furnish  evidence 
again^  himself,  as  well  to  enable  the  Court  to  see,  from  year 
to  year,  whether  he  was  wasting  or  improving  the  estate,  and, 
therefore,  whether  he  ought  to  be  removed  or  continued,  as 
also  to  supply  the  ward  with  ready  proof  on  the  final  settle- Guardian 
ment    But  the  guardian's  accounts,  although  passed  by  the»«^°**»  ^ 
Court,  have  never  been  pleaded  as  a  bar  to  the  bill  of  the  Coantr 
ward  for  a  general  account.    They  would  be  evidence,  eX^^i^ 
least  to  some  extent,  that  the  Court,  for  instance,  approved  ^^^*J^jj 
of  disbursements  for  the  ward's  education,  as  suitable  to  faisio  Bqaity* 
d^ree  and  estate,  and  the  like.    But  if  it  be  alleged  that  the 
disbt^rsements  were  not  in  fact  made,  or  that  the  guardian  did 
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Dee«  1840  not  charge  himself  with  all  the  estate  hedid  receive  or  might 

Walk     ^^®  received,  his  accounts,  and  the  orders  on  them,  have 

«t  al.    never  been  considered  as  protecting  him.    The  reason  is 

\      plain  why  they  should  not  be  so  considered.    From  the  ve» 

.ry  nature  of  an  ex  parte  proceeding,  an  omissicm  or  unjust 


^^  ^  allowance  is  evidence  of  surprize  or  imposition  on  the  (Tourt 
ceediog,  an  When,  therefore,  the  ward  calls  the  guardian  to  account,  in 
an^^ut  ^'^  the  Court  of  Equity,  that  Court  must  put  such  ex  parte  pro* 
^dSu^  of  <^®^°S  aside,  at  least  so  far  as  an  improper  use  of  it  is  sought; 
wrpriae  or  f^^  it  is  oue  of  the  established  grounds  of  its  jurisdiction  to  re- 
•D  the  lieve  against  surprise  as  well  as  fraud.  On  this  principle  we 
^^^'  should  bold  the  ward  not  to  be  concluded;  and  that  he  is 
now,  with  both  parties  before  a  Court,  at  liberty  to  show  that 
an  unreasonable  commission  was  claimed  and  allowed. 
But  in  this  case  it  is  manifeist  that  the  order  was,  in  a  le- 
Ai  in  this  q^  scusc,  obtained  by  surprize.  It  was  made  in  January, 
Goantof  re-I839,  and  gives  five  per  cent  on  the  receipts  and  disburse- 
duCw^^  ments,  without  any  account  having  ever  been  returned  or  e* 
^K  the'  ^^^.  ^^^  ^^  ^^  guardian.  There  were  no  means  before  the 
oonrt;  the  Court  of  forming  a  proper  judgment;  and  hence  the  order 
lov!^^"  must  be  attributed  to  surprize  or  undue  influence  on  an  ea? 
IZTm^P^TtewoMon. 

be  attribat.    With  respcct  to  the  rate  of  commission,  we  have  no  hesita- 
priae  o^u^  tipn  iu  giving  our  opinion  that  it  is  excessive.    In  estimating 
^  o^M  ^^^^  ^  proper,  it  is  assumed  that  the  defendant  was  a  com-* 
^f^^    petent  and  faithful  guardian,  and  that  he  has  fully  account- 
ed for  the  estate  of  his  wards,  except  only  the  small  sum  ol 
236,  being  part  of  the  rent?  of  1839,  which,  by  mistake,  was 
omitted  in  the  account  stated  by  the  Committee,  and  except 
also  the  sum  involved  in  this  controversy  respecting  commis- 
sions.   In  other  respects,  the  accounts  seem  to  be  correct; 
and  the  bill  states  no  other  ground  of  complaint.    But,  with 
these  admissions  in  favor  of  the  defendant,  we  yet  think  that 
an  unreasonable  allowance  was  made  for  his  services,  as  they 
are  stated  by  himself  in  his  answer. 

The  defendant  was  guardian  about  six  years  only.  He 
received  the  estate,  chiefly  in  good  bonds,  from  the  adminis* 
trators  of  the  father  and  grandfather  of  his  wards,  without  lit- 
igation or  difficulty  of  any  sort.    The  administrators,  by  an 
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arrangement  with  him,  took  ihe  bonds  payable  to  him  as  Dee.  1840 

guardian;  which  was  a  great  conyenience  to  both  parties,  an  "T 

accommodation  to  the  debtors,  and  probably  the  means  of  se*    et  al. 
curing  debts  for  the  wards,  which  would  have  bem  lost,  if  f.  ^. 
sued  for.    On  those  bonds  the  defendant  collected  only  the     ^^ 
sum  of  $3,736  94  for  interest;  and  then  resigned  his  office, 
and  paid  over  to  the  husband  of  one  of  the  wards^and  the  se- 
cond  guardian  of  the  other  three,  the  sathe  bonds,  on  which 
there  was  then  due  the  sum  of  $17,236  71  for  interest  ac- 
crued thereon  while  the  defendant  held  them.    It  is  not  im- 
puted to  the  defendant  as  a  fault  or  an  error,  that  he  suffered 
the  interest  to  accumulate;  for  as  the  debts  drew  compound 
interest  l^ally,  the  wards  did  not  suffer  loss  thereby.    But 
the  facts  are  in  themselves  material  in  estimating  the  com-Commi*. 
mission,  since  that  is  to  be  a  compensation  for  the  time  andooll^a'^ 


trouble  of  the  defendant  in  managing  the  plaintifis'  estate,  {he  ^°  ^ 
From  them  we  see,  that  almost  for  nothing  more  than  hold-^*>Q  for  hu 
ing  the  bonds  belonging  to  his  wards  for  six  years,  and  as-trsubie  in 
certaining,  in  an  agricultural  community,  that  the  debtors  and  hiTm^, 
their  sureties  continued  solvent,  and  stating  bis  account  fi-«*i*te* 
nally,  and  handing  over  those  very  bonds,  the  defendant 
claimed  and  was  allowed  five  per  cent,  on  the  sum  of  $90,- 
312  76,  amounting  to  $4,616  61,  or  upwards  of  $760  sala- 
ry per  annum^  over  and  above  all  his  expenses.  We  should 
fear,  if  we  sustained  this  allowance,  that  hereafter  the  instan- 
ees  would  be  more  frequent  than  even  now,  in  which  the  of* 
fices  of  administrator  and  guardian  would  be  undertaken  sole- 
ly with  the  view  to  render  them  places  of  profit,  in  the  na- 
ture of  a  r^ular  employment,  instead  of  fiom  those  motives 
which  ought  to  actuate  those  who  assume  them.  The  emol- 
ument of  the  guardian,  we  are  sure,  was  not  the  object  of  the- 
Legislature;  but  only  a  mere  compensation  for  time  and  trou* 
ble.    That  seems  to  us  to  have  been  much  exceeded  in  this 
case. 

Besides,  we  think  the  allowance  wrong  in  principle  for 
another  reason.    It  is  the  largest  that  can  be  made  to  any 
guardian,  and  ought,  therefore,  only  to  be  made  when  the     « 
highest  is  merited;  where  the  management  of  the  estate  or 
the  ward  has  been  long  and  troublesome,  and  the  guardian 


T 

ErwiD. 
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Dec.  1840  has  completed  his  duties.  We  need  not  say  that  the  court 
Walton  ^  wstricted  to  allow  but  five  per  cent,  to  all  the  guardians  of 
et  al.  the  same  minor.  Possibly  there  may  be  cases,  in  which  the 
o£Sce  was  troublesome,  and  the  guardian  faithful,  and  died 
or  gave  up  the  office  upon  some  necessity,  and  yet  the  court 
may  give  to  the  former  guardian  a  full  commission,  and  also 
reasonable  compensation  to  the  successor.  -But  the  case 
ought  to  be  remarkable  in  its  circumstances,  to  justify  such 
a  proceeding.  In  the  case  here,  the  defendant  voluntarily 
relinquished  the  office  in  the  nudst  of  its  duties,  when  three 
out  of  four  of  his  wards  were  siill  infants,  requiring  guar* 
dians.  To  make  a  full  allowance  to  him  would  manifestly 
encourage  guardians,  not  to  perform  the  duties  of  their  of- 
fice, but  to  retire  from  them.  It  is  true  that  a  guardian  may 
not,  like  an  executor,  be  required  to  execute  the  office,  until 
all  its  duties  shall  have  been  completed;  yet  if)  after  under- 
taking to  manage  the  estate,  and  superintend  the  education 
of  an  orphan,  he  be  inclined  to  stop  half  way;  he  ought  to 
be  satisfied  with  being  permitted  to  stop,  without  claiming, 
also,  all  the  compensation  he  could  have  had,  if  he  had 
worked  on  to  the  end.  The  ward  ought  not  unnecessarily 
to  be  taxed  with  commission  after  commission  on  the  capital 
of  the  estate,  as  one  guardian  may  resign  afler  another.  If 
the  remuneration  of  the  first  guardian  be  not  measured,  so  as 
to  leave  something  for  his  successor,  either  no  second  guar- 
dian can  be  procured,  or  the  ward  must  pay  twice,  or  oftener^ 
for  what  the  law  meant  be  should  pay  but  once. 

Upon  the  whole,  therefore,  and  taking  the  services  of  the 
defendant  to  be  as  detailed  in  the  answer,  we  think  two  and 
an  half  per  centum,  or  one  half  the  allowance  in  the  County 
Court,  to  wit,  the  sum|  of  $2,257  80i  cts.,  both  an  adequate 
and  liberal  compensation,  for  the  time,  trouble,  and  responsi- 
bility of  the  defendant,  and  there  must  be  a  decree  accord- 
ingly, and  for  the  omitted  sum  of  $35  and  the  costs. 

Per  Curiam.         Decree  for  the  plaintiffs  accordingly. 
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SJCMUEL  J.  PROCTOR  m.  SAMUEL  W.  FEREBEE.  Dee.  1840 


A  testator  b j  his  will  davised,  amongr  other  things,  as  follows:  <*  I 
leave  all  my  lands  not  given  awaj,  to  be  wld  at  six  and  twelve  months 
credit;  after  my  debts  are  paid,  the  residae  of  my  estate  to  be  divided 
between  my  wife,  daoghter  and  son,''  and  he  appointed  an  executor 
**  to  sell  his  lands  before  mentioned,"  and  to  execute  his  will  in  all  re- 
spects, ii  wa$  held  that  the  testator  intended  a  sale  of  his  real  estate 
at  all  events,  either  to  create  a  fond  for  the  payment  of  debts,  in  room 
of  a  part  of  the  personal  estate,  or  for  a  division  between  the  wife, 
danghter  and  son;  and  that  therefore,  in  this  Coort,  the  fund  is  con- 
sidered as  converted,  out  and  ouit  into  personalty. 

Eeid further^  that  where,  in  this  case,  the  executor  had  refused  to  qualify 
and  an  administrator  with  the  will  annexed  had  sold  the  lands,  and  a 
Court  of  Law  had  decided  that  he  had  no  power  to  convey  a  legal  ti- 
tle, yet  as  the  administrator  had  disposed  of  the  proceeds  of  the  sale 
according  to  the  directions  ef  the  will,  the  heirs  at  law  of  the  testator 
were  but  trustees  for  the  purchaser,  and  should  be  decreed  to  convey 
to  him  the  legal  title. 

This  was  a  bill  filed  by  the  plaintiff  against  the  defendant, 
in  Pasquotank  Court  of  Equity,  to  which  there  was  an  an^ 
swer  by  the  defendant,  and  which,  at  the  Spring  Term,  1840, 
of  that  Court,  was  set  for  hearing,  and  ordered,  by  consent,  to 
be  transmitted  to  the  Supreme  Court. 

The  fiicts,  as  exhibited  by  the  bill,  answer  and  proofs,  ap- 
peared to  be  these: 

Thomas  P.  Williams  died  about  October,  1799,  having 
first  made  a  last  will  and  testament,  executed  in  due  form  to 
pass  real  estate,  which  was  admitted  to  probate  in  the  County 
Court  of  Currituck,  where  he  resided.  Of  this  will  he  ap- 
pointed Malachi  Sawyer  executor,  who  refused  to  qualify, 
and  letters  of  administration  with  the  will  annexed  were  du- 
ly granted  to  Thomas  C.  Ferebee,  who  qualified  and  took 
upon  himself  the  execution  of  the  said  trust.  The  testator 
in  and  by  his  said  will  devised,  among  other  things,  as  fol- 
lows: 

<<  I  leave  all  my  lands  not  given  away,  to  be  sold  at  six 
and  twelve  months  credit;  after  my  debts  are  paid,  the  residue 
of  my  estate  to  be  divided  between  my  wife,  daughter  and  son 
before  mentioned.'' 

In  another  part  of  the  will  the  testator  adds: 
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Dee.  1840     »  ]  nominate  and  appoint  Malachi  Saw3rer,  Esq.,  of  Cant* 

p  den  county,  my  whole  and  sole  executor  to  this  my  last  will 

Y      and  testament,  to  make  sale  of  my  lands  befoie  mentioned, 

.  Perebee.  ^nd  to  execute  this  instrament  of  writing  in  erery  respect 

whatever." 

Thomas  C.  Ferebee  intermarried  with  Elizabeth,  the  daugh- 
ter of  the  testator,  and  after  his  qualification  as  administrator 
with  the  will  annexed  of  the  testator,  filed  his  bill  in  the 
Court  of  Equity  for  the  District  of  Edenton,  praying «for  a 
sale  of  the  lands  belonging  to  the  testator,  not  specifically  de- 
vised. The  said  Court  decreed  a  sale  of  the  same  to  be  made 
by  the  said  administrator.  Of  the  lands  thus  decreed  to  be 
sold,  there  was  a  tract,  lying  in  the  county  of  Camden,  (and 
particularly  described  in  the  bill.)  The  said  tract  was  offer- 
ed for  sale  under  this  decree,  and  Enoch  Sawyer  being  the 
highest  bidder,  became  the  purchaser  thereof,  and  received  a 
deed  in  fee  therefor  from  the  said  Thomas  C.  Ferebee,  as  ad- 
ministrator as  aforesaid.  The  said  Enoch  Sawyer  subse- 
quently conveyed  the  said  land  in  fee  simple  to  Frederick  B» 
Sawyer.  The  said  Frederick  B.  Sawyer  died,  leaving  the 
mother  of  the  plainfiff  his  only  heir  at  law;  and  the  plaintiff 
is  the  heir  at  law  of  his  mother.  The  plaintiff's  bill  further 
charged  that  the  said  Frederick  B.  Sawyer,  in  his  lifetime, 
commenced  reclaiming  the  land  included  in  the  said  trac^ 
which  was,  at  the  time  of  his  purchase,  unimproved  swamp 
land,  and  considered  to  be  of  little  value;  that  by  the  labor 
and  exertions  of  the  said  Frederick  and  his  heirs,  the  said  land 
had  been  reclaimed  and  become  of  great  value.  The  bill 
further  alleged,  that  by  the  will  of  the  said  Thomas  P.  Wil- 
liams, the  lands  before  mentioned  were,  in  equity,  converted 
into  personalty;  that  the  administrator  with  the  will  annexed 
had  credited,  in  his  account  with  the  estate  of  his  said  testa^ 
tor,  the  proceeds  of  the  ffale  of  the  said  land,  and  had  actual- 
ly applied  them,  in  a  due  course  of  administration,  to  the 
payment  of  the  debts  of  the  estate,  or  had  paid  them  over  ac- 
cording to  the  directions  of  his  said  wilL  The  plaintiff  fiir^ 
ther  charged  that  he  and  those  under  whom  he  claimed,  had 
the  actual  possession  of  the  said  land  for  twenty  years  and 
upwards,  during  which  time  they  had  greatly  improved  the 
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same.    The  bill  farther  chained  that  the  tenant  of  tlie  plain-  Dm.  I84(y 
tiff,  being  in  the  possession  of  the  said  land,  the  said  Samuel  "T — ~^ 
W.  Ferebee,  defendant  in  this  suit,  commenced  an  action  of       y 
ejectment  against  him  in  Camden  Superior  Court  of  Lav,  Fezebe^^ 
which  suit  was  ultimately  decided  in  the  Supreme  Court  (see 
Ferebee  vs.  Procter^  2  Dev.  &  Bat.  439,)  in  favor  of  the  les- 
sor of  the  plaintiff;  that  the  said  recovery  was  effected  upon 
the  technical  ground  that  the  said  Thomas  C.  Ferebee,  as 
administrator,  was  not  authorized  to  sell  and  convey  Ihe  le- 
gal title  to  the  said  estate;  and  that  the  said  Samuel,  after 
his  said  recovery  at  law,  entered  into  the  possession  of  .the 
said  estate,  and  refused  to  convey  it  to  the  plaintiff;  and  the 
bill  called  for  a  conveyance,  ice. 

The  answer  of  defendant  admitted  all  the  facts  above 
stated,  except  that  it  insisted  that  the  recovery  at  law  was  not 
upon  the  ground  stated  in  complainant's  bill,  but  upon  the 
ground  that  the  wife  of  Thomas  C.  Ferebee,  the  heir  at  law 
of  Thomas  P.  Williams,  was  not  a  party  to  the  bill  in  equi- 
ty, mentioned  in  the  plaintiff's  bilK 

A.  Moore  for  the  plaintiff. 

Kinney  for  the  defendant, 

RuFFiK,  Chief  Justice.  After  the  judgment  of  this  court 
in  the  action  of  ejectment  between  these  parties,  at  June 
Term,  1837,  the  lessor  of  the  plaintiff  went  into  possessioa 
of  the  premises  recovered.  Proctor,  the  defendant  at  law, 
then  filed  this  bill  against  Ferebee,  and  therein  states  the  will 
of  Thomas  P.  Williams,  and  all  the  other  matters  touching 
the  titles  of  the  respective  parties  to  the  land  in  controversy 
in  that  action^  in  substance  as  the  same  appear  in  the  report 
of  the  suit  at  law  in  2  Dev.  &,  Bat.  Rep.  439.  But  the  bHl 
further  states  that  Thomas  C.  Ferebee^  the  administrator  of 
Thomas  P.  Williams,  and  husband  of  Peggy  Williams, 
(heir  of  Thomas  P.  Williams,)  and  father  of  the  present  de- 
fendant, received  the  pricte  bid  for  the  land,  and  carried  the 
same  into  his  a<2coiint  as  administrator,  and  applied  the  same, 
in  part,  to  the  payment  of  the  testator's  debts;  and  paid  over 
two  thirds  of  the  residue  thereof  to  the  testator's  widow  and  to 
his  son  Samuel>  as  their  shares,  under  the  bequests  in  the  will, 

5 
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Deo.  1640  and  retained  the  other  third  part  as  the  share  of  his  wife  Peg^ 
*]»    Z     gy>  under  the  same  beqaest.  The  prayer  is,  that  the  defendant 
Y        may  be  decreed  to  restore  the  possession,  convey  the  legal  ti- 
Fortbee,  tie,  and  account  for  the  rents  and  prohts. 

The  answer  admits  all  those  facts  as  set  forth  in  the  bill. 
But  it  insists  that  the  recovery  at  law  was  effected,  upon  the 
ground  that  Mrs.  Ferebee  was  not  a  party  to  the  suit,  brought 
by  Thomas  C.  Ferebee,  her  husband,  and  administrator  of 
Thomas  P.  Williams^  dec'd,  for  the  sale  of  the  land;  and  for 
the  same  reason  that  the  present  defendant,  who  claims  as 
her  heir,  cannot,  in  this  court,  be  bound  by  the  decree  there- 
in, or  any  thing  done  under  it. 

We  must  remark  that  the  defendant  is  mistaken  as  to  the 

ground  ot  the  recovery  at  law.  The  court  expressly  declined 

questioning  the  operation  of  the  decree,  on  the  interest  of 

Mrs.  Ferebee,  merely  on  the  ground  that  she  was  not  a  party 

to  the  suit.    It  was  so  declined,  because,  if  she  had  been  a 

party,  the  decree  could  not  have  affected  her  legal  title,  for 

the  reason  that  a  decree  in  equity  does  not  profess,  and  can- 

A  deevee  id  uot  per  se,  divcst  a  title  at  law,  but  only  obliges  a  person  who 

^t*p^T  ^^  ^^^  ^^''®'  *^^  ^^^  ^  mentioned  in  the  decree,  to  convey 

dWest  a  ti-as  therein  directed.    In  that  case  Thomas  C.  Ferebee  was 

botean  on- decreed  to  convey.    But  as  the  title  was  in  the  testator's 

t^e^rm  ^^^^t  ^^^  >^^  ^^  him,  his  eonveyance  passed  nothing;  and 

who  hat  the  the  title  remained,  as  before,  in  the  heirs  of  the  testator. 

title,  an€ 

trbo  u  That  was  the  reason  why  the  judgment  in  ejectment  was 
iTthiTd^  given;  for  as  the  present  defendant's  mother  had  not  convey- 
11^^^  ed,  he  was,  upon  the  death  of  his  father,  entitled  in  possess- 
ion to  an  undivided  moiety  of  the  land. 

Whether  in  this  Court  the  defendant  can  retain  the  bene- 
fit of  that  judgment,  depends  on  different  principles.  Upon 
the  admitted  facts  we  think  it  clear  he  cannot. 

Upon  the  construction  of  the  will,  we  before  expressed  the 
opinion  that  a  sale  of  the  land  was  not  only  to  be  made  in 
case  it  became  necessary,  in  aid  of  the  personal  estate,  for 
the  payment  of  debts,  but  that  the  intention  was  positive  that 
there  should  be  a  sale  at  all  events,  either  to  create  a  fund 
for  the  payment  of  debts  in  room  of  a  part  of  the  personal  es- 
tate, or  for  a  division  between  the  wife,  daughter  and  son. 
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We  now  see  no  reason  to  doubt  the  correctness  of  that  opin-  Dec.  1840 
ion,  but  think  it  sufficiently  established  by  the  reasons  then  "p^^^^^ 
stated.    Consequently,  iu  this  Court  the  fund  is  considered  as       t 
converted,  out  and  ow/,  into  personalty,  because  the  testator  ^^^^^^^ 
intended  that  it  should  be  so  converted. 

In  this  aspect  of  the  case*  then,  the.  defendant's  mother  had 
the  legal  estate,  upon  an  express  trust  to  turn  the  land  into 
money,  and  pay  the  proceeds  into  the 'hands  of  the  personal 
representative  of  the  testator,  to  be  by  him  applied,  first,  to 
the  pajonent  of  his  debts,  and  then,  secondly,  to  be  divided 
among  three  persons,  of  whom  she  was  herself  one.  Now, 
admitting  that  it  is  competent  for  persons  thus  entitled  to  the 
proceeds  of  the  sale  of  land,  to  elect  to  take  the  land  itself,  or 
that  only  so  much  shall  be  sold  as  will  satisfy  the  debts,  yet 
nothing  of  that  kind  occurred  here.  On  the  contrary,  the 
parties  agree  that  a  sale  was  necessary  for*  the  payment  of 
debts,  and  part  of  the  proceeds  of  the  land  was  so  applied. 
Indeed,  two  of  the  three  legatees,  Mrs.  Williams  and  Samuel 
Williams,  expressly  elected  that  there  should  be  a  sale  of  the 
land,  and  in  their  answer,  in  the  suit  in  equity,  joined  in  the 
prayer  for  it.  But  here  the  defendant  objects  that  his  mother 
was  not  a  party  to  that  suit,  and  therefore,  her  share  is  not 
bound  by  the  proceedings.  If  she  had  been  a  party,  the  de- 
cree would  indeed  have  concluded  her,  as  it  does  those  who 
were  parties  proprio  vigore,  without  regard  to  the  truth  of 
the  facts  stated  in  the  pleadings,  or  declared  in  the  decree. 
Bat  in  this  case  it  is  not  material  that  Mrs.  Ferebee  should 
have  been  a  party  to  that  suit;  nor  is  it  necessary  to  recur  to 
that  proceeding,  eyen  to  bind  Mrs.  Williams,  or  Samuel  Wil- 
liams, or  for  any  other  purpose  in  this  cause.  It  may  be  dis- 
missed from  our  consideration  altogether,  and  there  will  yet 
remain  enough  to  compel  the  relief  to  the  plaintiff.  It  is  ad- 
mitted that  the  widow  and  son  received  their  shares  of  the 
proceeds  of  the  sale.  They  therefore  must  be  regarded  as 
concurring  in  or  confirming  the  sale  by  that  act,  independ- 
ent of  the  decree.  Then  as  to  the  share  of  Mrs.  Ferebee,  it  ivheo  Und 
is  to  be  recollected  that,  in  the  view  of  this  Court,  that  isjJL ^'*J^ 
personalty,  and,  by  consequence,  at  the  disposition  of  the  hus-  ^^  to  be 
band.    The  wife  could  make  no  election  to  the  prejudice  of  !^°^^jtn< 
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Dee.  1840  the  husband.    On  the  contrary,  the  husband,  having  receir- 
iotoperfon-^  the  purchase  money,  and  paid  to  other  persons  such  parts 
rity,  tbe     as  they  were  entitled  to,  kept  his  wife's  share  as  a  personal 
wife  be-     legacy,  belonging  in  law  to  himself,  as  in  truth  it  did. 
l^ew  onbii     Thus  the  case  is  that  of  a  sale  of  land  by  the  cestuis  que 
bMhLid  iT  ^''''^'j  ^^®  ^^  ^®^  looked  upon  as  the  owners,  and  the  re- 
other  pei^  ceipt  of  the  purchase  money  by  them,  upon  the  strength  of 
•**°*'*^*      which  the  purchaser  calls  on  the  trustee  for  the  legal  title. 
Of  course  nothing  remains  but  for  the  trustee  to  convey,  as 
asked.    The  plaintiff  is  therefore  entitled  to  be  restored  to 
the  possession;  and  there  must  be  the  usual  decree  for  a  con- 
veyance, to  be  approved  by  the  Master,  and  for  an  account 
of  the  rents  and  profits,  and  of  the  costs  adjudged  to  the  pres- 
ent defendant  as  lessor  of  the  plaintiff  in  the  suit  at  law;  and 
the  defendant  must  pay  the  costs  of  this  suit. 

Per  Curiam.  Peered  for  the  plaintiff  accordingly. 


DANIEL  SHAW,  Goardian  of  PENELOPE  GREEN,  a  lunatio  ti«. 
JAMES  BURNEY,  JAMES  LAWSON  &  WILIE  THOMPSON. 

A  suit  in  equity  to  recover  what  belongs  to  a  lanaticy  may  be  brooght 
either  in  the  name  of  the  guardian  or  committee,  or  in  the  name  of  the 
lunatic  by  his  guardian  or  committee. 

Where  A.  delivered  to  B,,  but  without  endorsing  it,  a  bond  for  six  hun* 
dred  dollars,  upon  the  contract  of  B,  to  support  her  during  her  life, 
and  educate  her  son,  and  A.  remained  but  three  months  in  B*s  fami- 
ly, when,  from  disagreement  with  B's  wife,  A.  left  the  family,  appa- 
rently with  B's  consent,  and  6.  never  afterwards  contributed  to  the 
support  of  A.,  nor  to  the  education  of  her  son;  heid  that  B.  could  not, 
in  conscience,  claim  to  be  a  bona  fide  purchaser  of  the  bond,  for  a  valu- 
able consideration;  and  he  was  therefore  decreed  to  surrender  the 
bond,  or  account  for  its  value  to  the  guardian  of  A.,  who  bad  been 
subsequently  declared  a  lunatic. 

This  was  a  bill  filed  in  Bladen  Court  of  Equity,  in  the 
name  of  Daniel  Shaw,  as  guardian  of  Penelope  Green,  a 
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lunatic,  against  the  defendants,  praying  to  have  a  certain  I^ee*!®^ 
bond  delivered  up  to  the  plaintiff,  or  that  the  defendants  may    gj^^^ 
account  to  the  plaintiff  for  the  principal  and  interest.    The  Gaardian, 
defendants  answered,  depositions  were  taken,  and,  at  the     ^* 
Fall  Term,  1839,  of  Bladen  Court  of  Equity,  the  cause  was   Barney 
set  for  hearing,  and  ordered  to  be  transmitted  to  the  Supreme    et  ah 
Court.     Upon  the  pleadings  and  proofs,  the  following  ap- 
peared to  be  the  case: 

James  Burney,  one  of  the  defendants,  executed  a  bond  for 
six  hundred  dollars  to  Penelope  Green,  of  whom  the  plain- 
tiff is  guardian.  Wilie  Thompson,  her  son  in  law,  one  of 
the  defendants,  agreed,  with  the  approbation  of  her  father 
and  brother,  to  board  and  maintain  her  during  life,  and  edu- 
cate her  infant  son,  for  the  said  bond.  She  placed  the  bond 
in  the  possession  of  Thomsom,  but  did  not  endorse  it.  She 
moved  to  the  house  of  Thompson  in  March,  1836.  In  June 
of  the  same  year,  she  and  her  daughter,  the  wife  of  Thomp- 
son, disagreed;  the  daughter  asserting  that  they  could  not 
live  in  the  same  house  together;  that  she  had  told  her  bus- 
band  60,  before  he  brought  her.  Thompson  offered  to  build 
her  a  house  on  his  land,  and  supply  her  with  all  necessaries; 
but  she  declined,  giving  as  a  reason  that  there  would  be  no 
peace  with  her  daughter,  as  long  as  she  was  on  the  land, 
Mrs.  Thompson  having  said  frequently  that  she  would  leave 
her  home,  if  Mrs.  Green  remained.  Thompson  then  assisted 
her  and  her  child  back  to  her  father's;  but  stated  to  her  that 
he  would  come  for  her,  whenever  she  was  willing  to  return. 
In  June,  1836,  she  wrote  an  order  to  Thompson  for  the  bond 
above  mentioned.  He  admitted  he  held  it,  but  declined  to 
send  it  to  her.  In  August,  1836,  she,  by  inquisition,  was 
found  to  be  a  lunatic,  and  the  plaintiff  Shaw  was  appointed 
her  guardian.  Thompson  was  never  at  any  expense  or 
trouble  with  her,  or  her  son,  after  she  left  his  house.  Thomp- 
son admitted  to  a  witness  that  the  high  temper  of  his  wife 
was  the  cause  of  the  disturbance.  In  June,  1836,  when  the 
bond  was  due,  and  carrying  interest,  Thompson  passed  it 
without  endorsement  to  the  defendant,  James  Lawson. — 
There  was  no  proof  that  any  valuable  consideration  was 
paid  for  it  by  him.    Lawson  let  Burney,  the  obligor,  and 
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Dee.  1840  one  of  the  defendants,  have  the  bond,  and  took  from  him  two 
""TT  promissory  notes  to  its  amount.  These  notes  are  now  held 
Goardian  by  Lawson,  and  remain  unpaid,  and  Burney  has  destroyed 
^«     the  bond. 

Bnniey      No  counsel  for  the  plaintiffl 

•*  ^'        Strange  for  the  defendants. 

Daniel,  Judge.  First  a  motion  is  made  by  defendants 
to  dismiss  the  bill,  because  it  is  brought  in  the  name  of  "  Dan- 
iel Shaw,  guardian  of  Penelope  Green,  d^."  when  it  ^ould 
have  been  brought  in  the  name  of  the  lunatic,  by  Shaw,  as 
her  committee.  Actions  at  law,  in  behalf  of  lunatics,  can  be 
brought  in  no  other  name  than  theirs;  they  must  not  be 
brought  in  the  name  of  the  committee.  Stock  on  non  com* 
pos  mentis  33.  Cocks  vs.  Darson^  Hob.  215.  Nay.  27. 
Pop.  141.  And  they  appear  by  guardian  or  attorney,  ac- 
cording as  they  are  within  age  or  not.  Ibid.  But,  in  Equi* 
ty,  this  incapacity  to  sue  or  defend,  is  nu>re  considerable.^^ 
In  this  court,  after  an  inquisition  has  taken  place,  and  a  com- 
mittee has  been  appointed,  the  joinder  of  the  name  of  the 
lunatic,  though  usual,  is  merely  a  formality.  Stock  33. — 
Wyatt's  Pr.  Reg.  272.  Ridler  vs.  Ridlerj  1  Eq.  Ca.  Ab.  279. 
Ortletf  vs.  Messercj  7  Johns,  Ch.  R.  139.  Calvert  on  Par- 
ties, 303.  In  England,  the  practice  is  to  bring  the  bill  in 
the  name  of  the  committee,  as  is  done  in  the  present  case. 
Either  way  will  be  good.  The  motion  is  therefore  over- 
ruled. 

Secondly,  as  to  the  merits  of  the  case.  Mrs.  Green  had  the 
legal  title  to  the  bond.  She  never  endorsed  it;  and  that  le- 
gal title  still  continues  in  her  as  to  the  money  due  on  the 
bond.  Thompson  contends  that  he  is  the  assignee  of  the 
bond  in  equity.  If  he  had  purchased  the  bond  bona  fide^ 
and  for  a  valuable  consideration,  this  Court  would  protect 
his  purchase.  2  Yem.  695,  1  Mad.  Ch.  Pr.  646.  But  it 
seems  to  us,  that  it  would  be  against  conscience  for  him  to 
insist  on  retaining  six  hundred  dollars  and  interest,  for  the 
three  months'  board  of  Mrs.  Green  and  her  son.  He  says, 
that  he  has  always  been  ready,  able  and  willing  to  comply 
with  his  part  of  the  agreement.  From  the  evidence,  Thomp- 
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son  could  not  have  completely  and  faithfully  complied  with  I>«e.  1840 
his  part  of  the  agreement,  without  much  domestic  unhappi-  "g 
ness.    In  what  kind  of  peace  or  comfort  could  Mrs.  Green  Gaardian 
have  lived  at  liis  hous  3?    It  seems  to  us,  from  the  whole      ^* 
case,  that  there  was  a  tacit  understanding  among  the  parties,    BoraeT 
that  if  Mrs.  Green  did  not  wish  again  to  return  to  the  house    et  al. 
of  Thompson,  that  the  contract  should  be  considered  as  re- 
scinded; for  Thompson  has  never  since  put  himself  to  any 
trouble  concerning  the  board  of  Mrs.  Green,  or  the  educa- 
tion of  her  son.    When  she  sent  for  the  bond,  he  did  not  set 
up  any  title  to  it,  but  seemed  reluctant  to  send  it.    We  think 
that  Thompson  cannot,  in  good  conscience,  ask  this  Court  to 
declare  that  he  is  a  bona  fide  purchaser  of  the  bond  for  a  val- 
uable consideration.    As  Thompson  has  not  established  a  ti- 
tle as  equitable  assignee  ot  the  bond,  Lawson,  of  course,  has 
no  claim  in  law  or  equity.    Bumey  admits  that  he  gave  the 
bond,  and  that  he  has  paid  but  a  very  small  portion  of  it. 
We  are  of  the  opinion  that,  after  a  just  allowance  shall  have 
been  made  for  the  board  of  Mrs.  Green  and  her  son,  whilst 
they  remained  with  Thompson,  the  plaintiff  is  entitled  to  a 
decree  for  the  residue  of  the  principal  and  interest  ^ue  on  the 
bond;  and  it  must  be  referred  to  the  Master  to  enquire  as  to 
a  proper  allowance;  and  also,  after  deducting  the  sum  that 
may  be  allowed,  to  state  the  balance  due  for  the  money  men- 
tioned in  the  said  bond.  # 

Per  Curiam.  Decree  accordingly. 
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Dee.  1840  LUCY  GRIFFIN  w.  JAMES  PLEASANT,  Adm'r.  of  WILLIAM 
PLEASANT,  &;  als. 

Where  there  are  several  co-defendante  in  Equity,  who  have  a  commoa 
interest,  the  declaration  of  one  of  them  is  evidence  against  the  others* 

tVhere  the  allegations  in  the  plaintiffs  bill,  denied  by  the  defendants,  are 
not  80  snpported  by  the  proofs  that  the  Court  can  decree  in  favor  of  the 
plaintiff*,  yet  if  the  defendants  appear  not  to  have  been  full  and  candid 
in  their  answers,  but  to  have  suppressed  some  facts  which  they  feared 
might  operate  in  the  plaintiflfs  favor,  the  bill  will  be  dismissed  without 
costs. 

This  was  a  case  transmitted  to  this  Court  for  trial,  from 
Caswell  Court  of  Equity.  The  allegations  of  both  parties, 
and  the  proo&,  are  fully  stated  in  the  opinion  of  the  Court. 

Norwood  for  the  plaintiff. 

J.  T.  Morehead  for  the  defendants. 

Gaston,  Judge.  This  bill  was  filed  on  the  11th  of  April, 
1837,  in  the  Court  of  Equity  for  the  County  of  Caswell,  by 
Lucy  Griffin,  against  James  Pleasant,  the  administrator  with 
the  ^111  annexed  of  William  Pleasant,  the  elder,  John  Pleas- 
ant, Dolly  Pleasant,  and  others,  the  next  of  kin  of  the  said 
William.  The  plaintiff  chai^,  in  her  bill,  that  in  the  year 
1811,  a  boy  slave  was  bom,  the  property  of  the  said  William, 
to  which  was  given  the  name  of  Wesley;  and  this  boy  was, 
by  the  said  William,  and  under  a  parol  gift,  put  into  the  pos- 
session of  the  plaintiff^  the  daughter  of  the  said  William,  and 
then  the  wife  of  William  Griffin;  that  in  the  year  1817,  her 
husband  removed  with  his  family  from  the  County  of  Cas- 
well to  the  County  of  Rockingham,  carrying  with  him  the 
said  negro  boy;  that  it  being  feared  that  the  said  boy  might 
be  seized  for  her  husband's  debts,  he  was,  by  the  agreement 
of  the  plaintiff  and  her  brother  John,  one  of  the  defendants, 
carried  back  to  her  father's,  in  Caswell  county;  and  thnt  soon 
thereafter,  her  father  executed  and  delivered  to  her  said  broth- 
er John,  a  deed  of  gift  or  bill  of  sale  of  the  said  boy,  or  other 
sufficient  instrument  to  pass  title,  the  precise  nature  whereof 
she  knows  not,  whereby  the  said  boy  was  conveyed,  either 
directly  to  her,  or  to  the  said  John,  as  a  trustee  for  her  sole 
and  separate  use;  that  her  sister  Dolly,  one  of  the  defendants. 
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was  a  subscribing  witness  to  the  said  instrument;  and  that  ^^-  ^^^ 
the  said  instrument  was  deposited  by  the  said  John,  after  its  ^^^^^ 
delivery,  in  his  chest,  at  his  father's  house,  where  he  an4  all  r 
the  other  defendants,  who  were  then  unmarried,  resided.  ^'?^?"' 
The  bill  further  sets  forth  that  the  plaintiff's  husband  after- 
wards died;  and  that  subsequently,  in  the  year  1836,  her  said 
fether  died,  having  previously  noade  a  last  will  and  testa- 
ment, which,  since  his  death,  was  duly  admitted  to  probate; 
and,  the  executor  therein  named  being  dead,  administration 
with  the  will  annexed  was  granted  to  her  brother,  the  de^ 
fendant,  James.  The  plaintiff  further  charges^  that  on  the 
20th  of  September,  1836,  since  the  death  of  the  testator,  the 
defendant  John  executed  unto  her  a  deed,  wherein  he  recitesr 
that  a  deed  had  been  made  by  his  father,  transferring  to  him 
the  said  slave  in  trust  for  the  plaintiff,  and  whereby  the  said 
John  conveys  unto  her  the  said  slave,  and  all  his  the  said 
John's  interest  therein.  The  plaintiff  then  complains  that 
subsequently  to  this  conveyance,  and  while  she  was  in  the 
quiet  possession  of  Wesley,  the  defendants,  James  and  .Wil- 
liam, tortiously  took  him  from  her,  under  pretence  that  she 
had  no  title;  and  shews  that  thereupon  she  instituted  her  ac^ 
tion  of  replevin  against  them,  in  the  Superior  Court  of  Law 
of  Caswell  county,  by  a  writ  returnable  to  the  last  term  of 
said  Court;  that  the  said  James  and  William,  upon  the  said 
writ  being  executed,  delivered  to  the  sheriff  their  bond,  with 
surety,  payable  to  the  plaintiff,  conditioned  as  the  law  directs 
fi)r  the  pertonnance  of  the  final  judgment  in  the  said  action; 
and  thereupon  were  permitted  to  retain,  and  yet  do  retain,  the 
said  slave.  The  plaintiff  charges  that  she  has  applied  to  the 
said  John,  and  to  the  other  defendants,  who  resided  with  her 
fiither  at  his  death,  for  the  deed  so  executed  by  her  father  to 
the  said  John,  to  deliver  the  same  to  her,  in  order  that  it 
might  be  perfected  by  registration;  but  that,  on  various  pre- 
tences, they  have  refused  and  declined  to  comply  with  this 
application;  that  the  said  John,  admitting  that  the  deed  was 
so  delivered  to,  and  deposited  by,  him,  declares  that  it  hae 
been  lost  or  taken  from  his  chest,  without  his  knowledge; 
and  that  he  knows  not  where  it  is;  that  the  said  Dolly  admits 
that  it  was  delivered  to  the  said  John,  and  attested  by  her  as 
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Dec.  1840  a  witness;  that  the  defendant,  William;  has  otkted  $600  to 
"TTT""  her  daughter,  Martha  Griffin,  to  get  the  said  deed  and  deiiv- 
V       er  it  to  himj  and  she  further  charges  that  some  of  the  said  de- 
Pleasant  fendants,  all  of  whom  are  interested  in  depriving  her  of  this 
mmiiment  of  her  title,  either  now  have  the  deed,  and  firaudu- 
lently  withhold  it  from  her,  or  have  voluntarily  destroyed  it, 
to  prevent  its  registration,  and  thereby  destroy  her  title.  The 
prayer  of  the  bill  is,  that  all  the  defendants  shall  answer  to 
the  matters  charged;  that  they  may  be  compelled  to  produce 
before  the  Court,  and  deliver  to  the  plaintiff,  the  said  deed,  if 
yet  in  existence,  or  if  the  same  has  been  destroyed,  that  the 
defendant  James,  the  administrator  as  aforesaid,  may  be  de- 
creed to  execute  a  conveyance  of  the  title  to  her;  andfor  such 
other  relief  as  the  nature  of  her  case  requires. 

All  the  defendants,  except  John  Rascoe,  and  his  wife  Mar- 
tha, and  Martha  Yaughan^  who  reside  beyond  the  limits  of 
the  State,  have  answered  the  bill.  As  to  these  non-resident 
defendants,  the  bill  has  been  taken  pro  confesso. 

The  defendant  John  declares,  in  his  answer,  that  no  deed 
or  bill  oi  sale,  or  other  instrument  for  the  conveyance  of  title 
to  him  or  to  the  plaintiff  of  the  boy  Wesley,  was  ever  execu. 
ted  by  the  deceased,  to  his  knowledge  or  belief;  nor  does  he 
know  or  believe  that  a  parol  gift  was  made  to  the  plaintiff,  as 
by  her  charged.  He  states  that  the  boy  was  permitted  by  his 
father  to  stay  with  William  Griffin  and  his  wife,  and  went 
with  them  when  they  removed  to  Rockingham;  that  after  this 
removal,  this  defendanfis  father  understood  that  the  boy  was 
levied  upon  under  execution  for  Griffin's  debts,  and  procured 
the  said  John  to  go  to  Rockingham,  in  order  to  release  the 
boy  from  this  levy,  and  bring  him  back  to  him,  this  defend* 
ant's  fether;  that  on  that  occasion,  his  said  father  executed 
an  instrument  to  the  said  John,  the  precise  purport  of  which 
he  cannot  recollect,  but  which  he  knows  was  intended  to  be 
a  mere  warrant  or  authority  to  the  said  John,  in  behidf  of  his 
father,  to  claim  and  take  possession  of  the  boy,  and  bring  him 
back  to  the  defendant's  father;  and  that,  in  pursuance  of  this 
authority,  he  went  to  Rockingham,  feund  the  boy  Wesley  m 
the  possession  of  an  officer,  and  producing  his  authority,  de. 
manded  the  boy;  but  the  officer  refused  to  surrender  himi  un- 
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til  the  execution  was  satisfied;  that  this  was  done,  and  the  Dec.  1844 
boy  brought  back  to  Caswell,  and  delivered  to  his  father,  who  " 
repaid  to  him  the  money  so  advanced,  and  continued  in  the       t 
possession  of  the  boy  ever  aflerwards,  until  his  death,  notori-  Plo««n^ 
ously  claimiug  and  holding  the  boy  as  his  absolute  property. 
He  states  that  the  instrument  which  he  carried  to  Rocking* 
ham,  was  the  only  one  ever  executed  to  him  by  his  father,  in 
relation  to  the  said  negro;  that  to  the  best  of  his  recollection 
and  belief,  the  name  of  his  sister,  the  plaintiff,  was  not  there- 
in mentioned;  that  the  said  instrument,  after  his  return,  was 
probably,  as  he  supposes^  deposited  in  his  chest,  but  that  what 
has  become  of  it,  or  where  it  is,  he  is  utterly  ignorant,  for 
that  he  paid  no  attention  to  the  preservation  or  custody  of  it, 
since  his  return,  not  deeming  it  a  paper  of  any  value. 

This  defendant  admits  that  he  did,  at  the  request  of  the 
plaintiff  execute  an  instrument,  which  she  brought  to  him, 
and  which  she  represented  had  bef'.n  written  "  to  stand  a- 
gainst  a  bill  of  sale  said  to  be  lost;"  that  he  was  told  that  his 
attaching  his  signature  thereto  could  not  subject  him  to  any 
cost  or  trouble;  that  he  was  unable  to  make  out  distinctiy,  be- 
ing a  very  indifferent  scholar,  the  contents  of  the  paper;  that 
it  was  not  read  over  by  any  person  present;  and  that,  if  this 
instrument  speaks  of  any  paper  executed  to  him  by  his  fath- 
er, different  from  that  set  forth  in  his  answer,  it  does  not 
speak  the  truth,  and  his  signature  thereto  has  been  obtained 
by  imposition. 

The  defendant,  Dolly  Pleasant,  states  in  her  answer,  that 
she  never  witnessed  but  one  instrument  of  writing  executed 
by  her  father;  that  this  was  done  when  her  brother  John  was 
about  going  to  Rockingham  to  reclaim  the  boy  Wesley;  that 
she  does  not  know,  nor  ever  did  know,  the  contents  of  it;  but 
that  when  she  attested  it,  she  was  told  by  the  parties  that  it 
was  an  instrument  to  authorize  John  to  bring  home  the  bo3r, 
and  that  she  has  no  reason  to  believe,  nor  does  she  believe, 
that  her  sister's  name  was  mentioned  in  the  instrument. 

The  defendants,  James  and  Williami  say,  that  after  the 
death  of  their  father,  the  boy  Wesley  ran  away;  that  they 
found  him  in  the  employment  of  one  William  Warren;  took 
him  home,  and  now  claim  him  as  part  of  their  father's  es- 
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Dee.  1840  taCe.    The  defeodanC,  William,  adnuts  that  after  he  heard 

'  that  the  plaintiff  set  up  title  to  the  slave,  he  was  solicitous  to 

V       know  under  what  instrument  euch  title  was  set  up;  and,  in 

Pleasant  order  to  find  it  out,  if  he  could,  jocosely  proposed  to  Martha 

^  ^ '    Griffin,  the  plaintiff's  daughter,  not  to  give  her  S500,  if  she 

would  deliver  the  bill  of  sale  to  him,  but  to  get  it  from  her 

mother,  and  they  would  go  halves  in  the  negro.    He  adds 

that  it  is  absurd  to  suppose  that  he  could,  in  earnest,  have 

made  such  a  proposition  as  that  stated  in  the  bill,  as  he  is 

personally  interested  in  only  the  one  eleventh  undivided  part 

of  said  slave. 

All  the  defendants  severally  swear  that  they  do  not  know 
what  became  of  the  instrument,  whatever  it  might  be,  which 
was  executed  unto  John  Pleasant;  say  that  they  suppose  it 
must  have  been  long  since  lost,  as  not  being  deemed  of  val- 
ue; deny  that  any  of  them  have  it,  or  have  intentionally  de- 
stroyed it;  state  that  their  father  lived  twenty  years  after  its 
execution;  that  during  all  that  time  the  plaintiff  never  set 
up  any  title  to  the  negro,  nor  asked  for  any  conveyance  of 
the  title  from  their  father;  that  he  during  all  that  time  claim- 
ed, held  and  possessed  the  negro  as  his  own;  that  he  occa- 
aionaliy  lent  the  use  of  the  negro  to  his  other  children  as 
they  needed  it,  and  that  the  negro  was  in  his  possession  up 
to  the  day  of  his  death.  They  deny  any  gift  or  conveyance 
from  their  father  to  the  plaintiff  by  parol  or  otherwise. 

To  these  answers,  a  general  replication  was  entered,  and 
the  parties  having  completed  their  proofs,  removed  the  cause 
by  consent  to  this  court  for  a  hearing— -where  it  has  been 
beard  accordingly. 

The  case  made  by  the  bill  is  not  a  plain  case  for  relief. 
The  gravamen  of  it  is,  that  the  defendants  have  withhold* 
en  or  destroyed  a  deed,  whereby  the  negro  Wesley  was  con* 
▼eyed  either  directly  to  the  plaintiff,  then  (he  wife  of  Wil- 
Uam  Griffin,  or  to  the  defendant  John,  in  trust,  for  her  sole 
and  separate  use.  If  a  deed  of  the  former  character  were 
made,  then  the  entire  legal  interest  passed  thereby  to  the 
plaintiff's  husband,  and  she  has  no  right  to  require  the  sur^ 
render  of  the  deed;  or,  if  it  be  destroyed,  a  convejrance  of 
the  title  to  her.    But  if  we  are  to  understand  the  bill  as 
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charging  that  a  convej^ance  of  the  negro  was  made  to  the  I>eo.  1840 
defendant  John,  in  trust  for  the  plaintiff  as  though  she  were   ^.- 
hfeme  sole^  it  is  to  be  seen  whether  this  charge  is  established       r 
by  proofs.    Were  the  controversy  solely  between  the  plain-  Plea«a«>t 
tiff  and  the  defendant  John,  perhaps  we  should  find  less  dif-    ^^     * 
ficulty  in  coming  to  a  conclusion.    His  deed  of  the  20th 
September,  1836,  has  been  exhibited.    It  recites  that  in  the  * 

lifetime  of  his  father,  William  Pleasant,  Sen.,  the  said  Wil- 
liam executed  to  him  a  good  and  la^dul  right  to  a  negro 
boy  Wesley,  for  the  use  and  benefit  of  his  sister  Lucy,  then 
the  wife  of  William  Griffin,  and  declares  that,  in  order  to 
carry  into  execution  what  he  kaows  and  believes  was  the  in- 
tention of  his  deceased  father,  he  thereby  conveys  to  the  said 
Lucy,  all  the  right,  title  and  interest  in  said  boy,  conveyed 
to  him  by  his  said  father.  The  execution  of  this  instrument 
is  proved  by  both  the  subscribing  witnesses,  who  testify  that 
they  were  present  when  the  plaintiff  asked  the  defendant 
John  to  make  her  a  right  for  the  negro  man  Wesley,  which 
her  father  had  conveyed  to  him  for  her  benefit;  that  he  an-  ' 
swered  that  if  he  had  known  that  she  wanted  such  a  con- 
veyance, he  would  have  given  it  to  her  before;  that  thereup- 
on she  banded  to  him  the  instrument,  which  had  been  pre- 
viously prepared,  and  he  read  and  signed  it;  and  that  he  fur- 
ther said  she  ought  to  have  the  negro,  for  his  father  had 
made  the  right  to  him,  in  trust  for  her  benefit,  with  an  un- 
derstanding that  he  would  make  a  right  to  her  at  his  death. 
And  one  of  the  witnesses  adds,  that  he  further  said  that  his 
fiither  had  given  him  the  right,  in  trust  for  her,  that  the  cbest 
in  which  he  kept  his  papers  had  been  broken  open,  and  that 
he  had  not  seen  the  writing  since.  Now,  if  this  testimony 
is  to  be  credited,  and  we  see  no  reason  why  it  should  not  be, 
then  is  the  explanation,  which  he  has  attempted  to  give  of 
the  language  of  this  instrument,  exceedingly  lame.  It  may 
indeed  be,  that  he  did  not  carefully  examine,  nor  fully  un- 
derstand, all  the  expressions  in  the  instrument;  but  he  can* 
not  pretend  that  these  give  a  character  to  the  transaction,  ma- 
teridly  different  from  the  account  of  it,  then  related  by  him- 
self, nor  that  his  signature  was  procured  by  misrepresenta- 
tion or  fraud. 
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Deo.  1840     Bot  he  is  not  the  only  defendant,  and  it  is  not  quite  cleari 
Qj^j^    that  his  declarations,  verbal  or  written,  are  any  evidence  a- 
T       gainst  his  co^lefendants.    The  bill  does  not  shew  that  he  has 
'^^^  any  common  interest  with  them.    It  does  not  state  what  tes- 
tamentary disposition  of  this  negro  was  made  by  the  elder 
William  Pleasant,  nor  is  bis  will  exhibited  in  evidence.-^ 
>  But  we  do  receive  it  as  evidence,  (though  not  with  full  con- 
fidence,) because  we  infer  firom  wliat  the  defendant  William 
states  in  his  answer  about  the  undivided  shares  in  this  ne- 
gro, that  he  was  bequeathed,  either  by  express  terms,  or  by 
general  words,  to  all  the  testator's  children — or  has  become 
theirs  by  reason  of  his  partial  intestacy. 

A  witness  for  the  plaintiff,  John  Miles,  testifies  that,  since 
this  suit  was  pending^  he  heard  the  defendant  John  say, 
that  Lucy  had  had  the  negro  in  possession,  and  that,  if  she 
did  not  recover,  he  could,  and  she  should  have  him;  and  af- 
terwards heard  him  say,  that  <<  he  had  a  bill  of  sale,  or  some 
writing  conveying  the  title,  or  to  go  after  himP  Nothing 
can  shew  more  clearly  the  danger  of  relying  too  confidently 
on  the  accuracy,  with  which  witnesses  give  the  tenor  of 
casual  conversations,  than  the  deposition  of  this  witness. — 
Every  thing  seems  to  substantiate  the  allegation  of  a  writing, 
conveying  the  title  of  the  negro  to  John,  except  the  few  last 
words  or  '<  to  go  after  him!*  If  John  said  this^  it  was  con- 
sistent with  what  he  has  sworn. 

George  Smith  is  introduced  by  the  plaintiff,  to  testify  to  a 
conversation  which  he  had  with  the  defendant  William, 
when  returning  with  him  from  the  April  Term,  1837,  of  Cas- 
well County  Court.  In  consequence  of  the  accidental  omis- 
sion of  some  very  material  words  in  the  deposition,  we  can- 
not be  certain  that  we  have  collected  the  meaning  of  the  wit- 
ness. We  understand  him  to  say,  that,  in  this  conversation, 
William  stated,  as  a  fact,  that  his  father,  afier  John's  return 
with  the  negro  trom  Rockingham,  conveyed  the  right  of  the 
negro  to  John,  in  trust  for  the  plaintiff;  but  the  deposition  will 
also  admit  of  the  sense,  that  he  stated  that  it  was  alleged 
that  his  father  so  conveyed  the  negro.  But  we  place  no  re- 
liance on  this  testimony.  Independently  of  the  ambiguity 
of  the  deposition,  the  witness  is  shewn  to  be  unworthy  o 


SUPREME  COURT  OP  NORTH  CAROLINA.  169 

credit;  and  it  can  scarcely  be  deemed  possible,  that,  after  the  Dee*  1840 

defendant  WilliatQ  bad  taken  the  negio  from  the  plaintiffi  ~ 

as  part  of  his  father's  estate;  after  he  had  been  sned  for  the' 

act,  had  undertaken  to  justify  it  by  averring  that  the  negro 

was  part  of  this  estate,  and  but  a  few  days  before  he  put  in 

the  present  answer  on  oath,  he  should  have  declared  that  it 

was  not  a  part  of  that  estate,  but  belonged  to  the  plaintiff. 

We  either  misunderstand  the  witness,  or  he  misunderstood 

or  misrepresented  the  defendant 

The  main  reliance  of  the  plaintiff,  for  the  support  of  her 
case*  is  on  the  testimony  of  Margaret  Warren  and  Martha 
Griffin.  The  former,  without  any  explanation  of  the  circum- 
stances leading  to  the  conversation,  neatly  and  roundly  states 
that,  about  a  year  before  old  Mr.  Pleasant  died,  she  hesurd  him 
say,  no  other  person  being  present,  that  he  had  given  John  a 
bill  of  sale  of  Wesley  for  Lucy;  but  what  had  been  done  with 
it  he  did  not  know.  Martha  Griffin,  who  is  the  plaintiff's 
daughter,  deposes  that  in  July,  1836,  very  shortly  before  her 
grandfather's  death,  she  heard  him  say,  that  heintendedsoon 
to  make  his  will,  and  then  his  sons,  with  whose  management 
he  seemed  dissatisfied,  should  see  how  he  would  dispose  of 
his  property,  remarking  that  Wesley  belonged  to  her  mother, 
for  he  had,  several  years  before,  given  John  a  bill  of  sale  of 
him  in  trust  for  her  mother's  benefit,  conditioned  to  make  her 
a  good  title  after  his  death;  that  she  has  frequently  heard  her 
grandfather  say,  that  Wesley  belonged  to  her  mother  q/ier 
his  death;  and  has  frequently  heard  her  uncle  John  say, 
that  he  had  had  a  bill  of  sale  of  Wesley,  for  her  mother's  ben* 
efit;  that  the  bill  of  sale  was  in  his  chest;  that  the  lock  ot  his 
chest  was  injured;  that  he  did  not  know  whether  the  bill  of 
sale  was  there,  but  that  he  would  make  search  for  it;  that  her 
uncle  William,  since  her  grandfather's  death,  asked  her 
whether  her  mother  had  found  it;  and  stated  that  he  would 
give  her  five  hundred  dollars,  which  was  more  than  she 
could  get  from  her  grandfather's  estate;  that  she  has  heard 
her  aunt  Dolly  say,  that  there  was  a  bill  of  sale,  to  which  she 
was  one  of  the  subscribing  witnesses,  and  Brice  Collins  the 
athen  <uid  that  if  they  should  take  her  to  the  Court  House, 
she  woold  swear  it  was  sham-work;  and  further,  that  she  was 
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Dec.  1840  at  her  grand&ther'S;  in  1829,  when  her  ancle  James  return- 
Griffio    ^  ^^^  *®  West,  and  was  looking  over  John's  papers,  and 

T  he  said  "  there  is  a  bill  of  sale  for  Wesley." 
^^f"ri"*  Now,  upon  this  testimony,  if  it  were  unimpeachable  and 
uncontradicted,  and  unexplained,  it  would  be  difSlcult  for 
the  plaintiff  to  get  a  decree.  The  bill,  in  the  point  of  view, 
wherein  we  are  now  regarding  it,  charges  a  conveyance  of 
the  slave  to  have  been  made  to  John,  for  the  sole  and  sepa- 
rate use  of  the  plaintiff,  then  the  wife  of  William  Griffin 
— «ucb  a  conveyance  as  passed  the  entire  legal  interest  to 
him,  and  secured  the  whole  beneficial  interest  to  her,  as 
though  she  were  a  feme  sole;  and  alleges  this  to  have  been 
done  by  way  of  consummating  or  perfecting  an  invalid  gift 
to  her  by  parol  theretofore  made.  Does  this  testimony  shew 
such  a  gift?  Ann  Warren's  statement  is  of  a  conveyance  to 
John,  simply  in  trust  ior  the  plaintiff.  Even  the  recital  in 
John's  deed  to  her  is  of  such  a  conveyance.  Now,  if  this 
were  the  purport  of  the  deed,  its  operation  would  be  to  vest 
the  whole  beneficial  interest  in  the  late  William  Griffin.  To 
prevent  his  taking,  there  must  have  been  terms  in  the  instru- 
ment to  exclude  him.  But  the  residue  of  this  testimony 
shews,  or  tends  to  shew,  a  conveyance,  not  immediately  in 
trust  for  the  plaintiff,  whether  exclusive  of  her  husband  or 
not,  but  upon  a  trust  for  her  after  her  father^s  death.  Such 
certainly  seems  to  be  the  result  of  Martha  Griffin's  represen- 
tation on  the  subject.  This  would  be  a  trust  variant  from 
that  stated  in  the  bill. 

But  this  testimony  is  neither  unimpeached  nor  uncontra- 
dicted. The  witnesses  Ann  Warren  and  Martha  Griffin,  we 
are  obliged  to  say,  are  shewn  to  be  persons  of  such  tainted 
character,  that,  if  their  testimony  be  not  altogether  unde- 
serving of  credit,  it  is  to  be  received  with  much  caution.  It 
comes  in  conflict,  too,  with  the  answers  of  at  least  eight  de- 
fendants, who  must  have  been  cognizant  of  such  a  convey- 
ance, if  it  had  been  made,  and  who  nevertheless  on  oath  de- 
ny it.  But  besides,  there  were  twenty  years  frem  the  date 
of  this  pretended  conveyance,  until  the  death  of  the  elder 
William  Pleasant— and  eleven  of  these  after  the  plaintiff  be- 
came a  widow,  and  resided  in  her  father's  neighbourhood— 
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and  during  all  this  time,  he  used,  enjoyed,  and  claimed  the  l>0e*  1840 
negro  as  his  own.  The  testimony  of  William  Bigelov  and  "  ^^ 
John  Yaughan  indisputably  establishes  this.  No  claim  of  t 
any  title  is,  in  the  niiean  time,  set  up  by  the  plaintiff.  On  the  PlMmat 
4th  of  July,  1836,  he  entered  into  a  negotiation  with  Bigelow  ^'  ' 
for  a  sale  of  Wesley;  and  this  was  only  broken  off  by  his 
death.  We  hear  of  no  inquiry,  in  the  mean  time,  after  the 
alleged  conveyance,  or  of  any  interest  expressed  in  relation 
to  its  preservation,  or  of  any  effort  to  perfect  it,  by  having  it 
acknowledged  or  proved  for  registration.  All  this  seems  to 
us  irreconcilable  with  the  supposition  of  there  being  a  valid 
document  of  title  in  the  plaintiff  to  property  of  such  great 
value  to  one  in  her  straightened  circumstances;  It  seems  to 
us  a  little  extraordinary  thai  Brice  Collins,  who  is  mentioned 
in  Martha  Griffin's  deposition  as  the  other  subscribing  wit- 
ness with  Dolly  Pleasant  to  the  alleged  deed  of  old  Mr 
Pleasant,  and  who  has  been  brought  forward  as  a  witness  for 
the  plaintiff  as  to  other  matters,  has  not  been  examined  on 
this  point.  We  cannot,  with  confidence,  pronounce  how  the 
facts  were;  but,  upon  the  whole,  we  have  come  to  a  conclu- 
sion, which,  while  it  gives  some  plausibility  to  the  plaintiffs 
claim,  denies  to  it  a  sufficient  foundation.  Two  respectable 
witnesses  have  testified  that  the  mother  of  Wesley  died  soon 
after  giving  birth  to  the  infant;  that  the  elder  Mr.  Pleasant  of- 
fered the  in&nt  to  any  of  his  children  who  would  undertake 
to  rear  it;  and  that  they  all  declined  the  offer,  except  the 
plaintiff,  then  the  wife  of  William  Griffin.  Thus  Wesley 
came  into  Griffin's  possession,  and  by  Griffin  was  carried  off 
to  Rockingham.  In  his  embarrassments,  the  boy  was  seized 
for  debt;  and  his  father-in-law,  being  advised  that  the  title' 
was  yet  in  him,  sent  John  to  save  the  property  firom  Griffin's 
creditors.  He  no  doubt  gave  John  some  instrument  in  wri^ 
ting,  authorizing  him  to  demand  the  possession  of  the  negro. 
These  transactions,  constituting  a  very  important  occurs 
rence  in  the  &mily,  were  of  course  known  to  all  its  members; 
and  it  was  understood  that  the  object  of  their  Other's  inter- 
ference, of  their  brother  John's  mission,  and  of  the  instru- 
ment of  writing  was,  to  save  Wesley  for  the  benefit  of  their  j 
sister.    They  knew  that  Wesley  was  promised  to  her,  m6 
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Deo.  I840regaided  him  as  intended  for  her«  and  to  be  hers,  at  ihtix 
father's  dmth.    Not  long  before  the  old  man's  death,  it  is  in 
y       proo^  by  William  Miles,  a  witness  of  the  plaintiff,  that  h^ 
Pleasant  spoke  of  gettiog  Mr.  Anderson  to  write  his  will,  and  profess- 
'    ed  a  determination  thereby  to  bequeath  Wesley  to  John  and 
the  plaintiff.    The  notion  that  the  negro  was  to  be  Lucy's, 
haying  become  connected  with  the  act  of  the  instmment  ex- 
ecuted to  John,  and  the  old  roan  having  died  without  be- 
queathing the  negro  as  was  expected,  an  effort  was  then  made, 
in  support  of  this  vague  claim  of  the  plaintiff,  to  give  it  a 
stronger  character,  by  converting  the  instrument  into  a  con- 
veyance in  trust  for  the  plaintiff.    A  little  too  much  zeal  in 
some  of  the  witnesses — some  inaccnracy  of  recollection  in 
others — and  perhaps  a  wilful  distortion  of  the  facts  in  one  or 
more  of  them — have  imparted  to  the  effort  the  plausibility  it 
wears.    And  even  that  has  derived  strength  from  the  want  of 
candor  in  the  defendants,  who,  it  appears  very  plain  to  us, 
have  kept  back  all  that  they  feared  might  operate  in  the 
plaintiff's  favour,  which  they  believed  could  be  suppressed 
without  committing  pequry. 

But  whether  this  view  be  correct  or  not,  we  do  not  find 
ourselves  justified  in  declaring  that  the  plaintiff  has  estab- 
lished her  case;  and  therefore,  we  direct  the  bill  to  be  dis- 
missed— ^but  we  do  not  give  the  defendants,  or  any  of  them, 
a  decree  for  costs. 

Per  Curiam.  Decree  that  the  bill  be  dismssed, 

but  without  costs  to  any  party. 
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JOHN  B.  LOVE  M.  SALLY  BELK  et  H.  Dec.  1840 


A.  told  to  B.  (of  whom  the  defendants  are  hein)  a  tract  of  land  for  a 
certain  coosiderationy  reeeiTed  the  consideration,  and  signed »  sealed 
and  dellTcied  a  deed  for  the  land  to  B.  in  fee  simple.  Before  the 
deed  was  registered  or  proved,  A.  and  B.  rescinded  their  contract.— 

A.  returned  to  B.  the  consideration  he  had  received,  and  B.  promised 
to  re-delirer  the  deed  to  him,  bat  did  not  do  so.  A.  then  sold  the  land 
to  C.  (the  present  plaintiff,)  and  made  him  a  proper  conveyance  for  it, 

B.  dying  soon  after,  his  heirs  caused  the  deed  to  him  to  be  proved  and 
registered,  bronght  a  snit,  and  ejected  C,  ont  of  his  possession. 

Beld  by  the  court  that  A.  and  B.,  before  the  deed  was  perfected  by  pro- 
bate and  registration,  had  a  right  to  rescind  their  contract;  and  that  if, 
a(\er  this  was  done,  B.  or  his  heirs  caused  the  deed  to  be  proved  and 
registered,  it  was  a  fraud  upon  A.  or  his  subsequent  assignee,  and 
that  the  heirs  should  stand  as  trustees  for  such  assignee,  and  l>e  oom- 
pelJed  to  convey  to  him  their  legal  title. 

Heldmbo^  that  no  proof  of  fraud  or  imposition  en  the  part  of  C,  the 
assignee,  in  inducing  A.,  the  owner  of  the  land  to  make  the  assign- 
ment, could  be  available  to  the  defendaoto,  the  heirs  of  B.,  but  that 
such  proof  could  only  be  relevant  in  a  suit  between  C.  the  assignee, 
and  A.  the  assignor,  or  his  heirs. 

Stsld further^  that  although  proof  of  the  rescission  of  the  contract  between 
A.  and  B»  had  been  offered  and  received  in  an  action  of  ejectment  be- 
tween B.  and  C,  yet  that  such  proof  was  not  properly  admissible  on 
eacl^  trial,  at  law,  as  it  did  not  affect  the  legal  title  of  B.,  but  that  in 
this  court  it  was  admissible  and  relevant  to  shew  a  trust  in  B.  or  his 
heirs;  and  that  therefore  the  verdict  in  the  ejectment  suit  was  not  a 
bar  nor  an  estoppel  to  the  plaintiff  in  this  court. 

This  uras  a  bill  filed  in  Macoa  Court  of  Equity  by  the 
plaintiff  against  the  defendants^  the  widow  and  beiis  at  law 
of  Darling  Belk,  dec'd.  Answers  were  filed,  replication  en- 
tered, and  the  depositions  taken,  when,  at  Fall  Term,  1840, 
of  the  said  court,  the  cause  was  set  for  hearing  and  trans- 
mitted to  the  Supreme  Court 

Bitdger  and  Francis  for  the  plaintiff. 
J.  Q.  Bynum  for  the  defendant. 

Gabton,  Judge.  An  action  of  ejectment  was  heretofore 
instituted  by  the  defendants,  the  heiis  of  Darling  Belk,  de- 
ceased, to  recover  from  the  plaintiff  a  tract  of  land,  which 
had  been  reserved  unto  the  Indian  Chief,  Tonah,orthe 
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Dec.  1840  Great  Bear,  la  the  treaty  with  the  Cherpkees  of  the  27th  of 

j^^^^     February,  1819,  and  which  was  alleged  to  have  been  con- 

T       veyed  by  the  said  Yooab,  first  to  the  said  Bell^:,  and  after- 

Belk  et  al.  ^ards  to  the  plaintiff.  In  this  action  there  was  a  judgment 
rendered  in  the  Superior  Court  against  Loye,  (the  plaintiff 
iu  this  bill,)  who  appealed  therefrom  to  this  cpurt,  and  here, 
at  December  Term,  1834,  the  judgment  of  the  Superior 
Court  was  affirmed.  The  possession  having  been  surren- 
dered in  pursuance  of  this  judgment,  and  an  action  of  tres- 
pass for  the  mesne  profits  having  been  brought,  Love,  on  the 
13th  of  October,  1836,  filed  this  bill  against  the  heirs,  and 
against  Sally  Belk,  the  widow  of  the  said  Darling  Belk, 
ip  which  he  prays  that  the  plaintiffs  in  the  said  action  for 
the  mesne  profits  may  be  perpetually  enjoined  from  the  pros- 
ecution thereof;  that  the  conveyance  from  Yonah,  under 
which  the  heirs  of  Darling  Belk  set  up  title  to  the  land,  may 
be  cancellied  and  annulled;  that  the  defendants  may  be  de- 
clared trustees  in  regard  to  the  said  Und  for  the  Plaintiff, 
and  may  be  decreed  to  convey  to  him  ^1  the  right  and  title 
which  they  claim,  or  can  claim,  under  the  said  conveyance 
of  Yonah;  and  that  they  be  decreed  to  refund  to  the  plain- 
tiff the  costs  incurred  by  him  in  the  prosecution  of  the  suit 
at  law.  The  bill  charges  thfitt  the  plaintiff  purchased  of  the 
SjEiid  Yonah  part  of  said  tract,  on  or  about  the  25th  of  No- 
vember, 1823,  and  the  residue  thereof,  on  or  about  the  8th 
of  September,  1824;  at  which  times  respectively,  the  said 
Yonah  duly  executed  conveyances  therefor,  which  have 
been  proved  and  registered  according  to  law.  The  plaintiff 
admits,  that  antecedently  to  either  of  his  purchases,  and,  as 
he  believes,  on  or  about  the  first  of  November,  1819,  the 
said  Yonah  sold  to  Darling  B^lk  the  whole  of  his  reserva- 
tion, and  executed  a  conveyance  therefor;  but  the  plaintiff 
charges  that  afterwards  it  was  fully  agreed  between  the  said 
JSelk  and  Yonah,  that  the  sale  aforesaid  should  be  rescinded, 
and  the  parties  restored  to  their  respective  rights;  that  Yo- 
nah should  refund  whatever  had  been  received,  on  account 
of  the  said  Belk's  purchase,  and  that  Belk  should  surrender 
to  Yonah  the  deed  so  by  him  executed,  and  which  had  not 
been  registered,  nor  proved  for  registration;  and  avers  that. 
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ia  pursuance  of  said  agreement,  Yonah  did  refund  all  of  the  Dee.  1840 
purchase  money;  but  Belk  fraudulently  imposed  upon  Yo-  "T^ 
nab,  by  delivering  to  Yonah  another  paper,  as  and  for  the       y 
deed  which  he  had  engaged  to  surrender;  and  that  the  said  ^^^  ®^  ^^ 
Belk  died  in  the  month  of  November,  1820,  without  having 
surrendered  the  deed. 

The  plaintiff  charges  that  after  the  death  of  Darling  Belk, 
the  deed  aforesaid  was,  in  the  presence  of  Alfred  Brown,  the 
administrator  of  said  Belk,  and  whose  name  was  subscribed 
as  the  attesting  witness  to  the  iBzecut^on  of  said  deed,  brought 
by  Sally  Belk,  the  widow  of  the  said  Darling,  and  by  her 
exhibited  to  Robert  Love,  the  Clerk  of  the  County  Court;  and 
that  she  then  stated  that  the  contract  of  sal^  between  her  hus- 
band and  the  Big  Bear  had  been  rescinded;  but  that  her  hus- 
band, without  the  Big  Pear's  knowledge,  had  kept  the  deed; 
and  she  then  proposed  to  the  said  Robert  to  give  him  one 
half  of  the  land,  if  he  would  assist  her  in  getting  it  under  the 
deed.  The  plaintiff  also  charges  that  the  said  Sally  made 
similar  statements  and  proposals  to  other  persons;  and  after- 
wards, with  a  full  knowledge  that  the  contract  of  sale  be- 
tween Yonah  and  her  hi;sband  had  been  rescinded,  and  that 
the  said  deed  ought  to  have  been  surrendered,  and  that  her 
said  husband  had  cheated  Tonah  by  a  pretended  surrender 
of  it,  caused  the  said  deed  to  be  pipved  and  registered  as  a 
valid  and  subsisting  deed.  The  plaintiff  alleges  positively 
that  Darling  Belk,  as  late  as  the  8th  of  November,  1820, 
which  was  but  aVery  few  days  before  his  death,  declared  to 
Aim,  and  acknowledged  to  others,  that  the  sale  to  the  said 
Belk  had  been  rescinded;  and  charges  that,  in  consequence 
of  the  knowledge  thus  communicated,  as  well  as  otherwise 
acquired,  he  purchased  from  the  said  Yonah,  with  full  assu- 
rance that  the  said  Yonah  was  the  undoubted  proprietor  of 
the  land.  The  heirs  of  Belk,  being  then  infants,  answered 
by  their  guardii^i,  Joseph  Welch.  In  this  answer  they  aver 
that  the  allegations  contained  in  the  bill  relative  to  the  alleg- 
ed fraud  of  their  father,  in  not  surrendering  the  deed,  which 
he  had  obtained  from  Yonah,  but  surrendering  another  paper 
as  and  for  said  deed,  which  it  is  falsely  alleged  he  engaged  to 
surrender,  were  uigGi  by  the  plaintiff,  on  the  trial  of  the  ac- 


1G6  EaUITY  CASES  IN  THE 

Deo.  1840  tioQ  of  ejectment,  and  after  a  laborious  and  patient  investiga- 
"T^  tion,  were  found  to  be  untrue.  They  declare  that,  in  the 
Y  summer  of  the  year  1819,  their  father  contracted  with  Yonah 
fielketal^fof  ^1,^  purchase  of  his  reservation,  aad  agreed  to  give  him 
therefor  two  hundred  dollars,  and  to  maintain  him  during  his 
life  upon  the  land,  that  the  two  hundred  dollars  were  paid  to 
YonaJi  in  two  horses;  that  Yonah  executed  a  bond  to  make 
title  for  the  land,  and  their  father  procured  a  deed  to  be 
drawn  therefor  by  the  late  Felix  Walker;  that  before  this 
deed  was  executed,  their  father,  having  heard  that  Yonah 
could  not,  by  law,  convey  his  interest  in  the  reservation,  and 
having  communicated  this  information  to  Yonah,  he  and  the 
said  Yonah  did,  in  the  month  of  September,  1819,  rescind 
the  sale;  their  father  surrendered  the  bond  for  title  which  had 
been  given  as  aforesaid;  and  Yonah  returned  the  horses  re- 
ceived in  payment;  that  afterwards  their  father  had  a  con- 
versation with  Felix  Walker,  who  informed  him  that  the 
treaty  gave  Yonah  a  complete  title  to  the  land  included 
within  bis  reservation,  and  that  Yonah  had  the  right  in  law 
to  conyey  it;  that  in  consequence  of  this  information,  on  the 
1st  of  November,  1820,  their  father  made  a  purchase  a  se- 
cond time  from  Yonah,  upon  the  same  terms  as  before— paid 
the  two  hundred  dollars,  partly  in  money  and  partly  in  store 
goods;  and  Yonah  thereupon  executed  the  deed,  which  had 
been  prepared  by  Walker,  and  which  had  been  in  Belk^s  pos- 
session up  to  that  time.  They  represent  that  the  deed  pur- 
ports to  have  been  executed  on  the  1st  of  November,  1819, 
but  it  was  actually  executed  1st  of  November,  1820;  and  that 
the  cause  of  this  error  is  because  Mr.  Walker,  when  he  pre- 
pared the  instrument,  inserted  the  date  of  the  year  in  which 
it  was  expected  that  the  deed  would  be  executed,  but  left 
blanks  for  the  insertion  of  the  day  and  the  month;  and  that, 
at  the  time  of  the  actual  execution,  these  blanks  were  filled, 
but  the  date  of  the  year,  1819,  was  left  unaltered;  and  they 
allege  that  the  deed  was  actually  executed  on  the  1st  of  No- 
vember>  1820,  at  the  house  of  their  father,  in  the  presence  of 
their  mother,  Sally  Belk,  of  Alfred  Brown,  who  attested  the 
same,  and  of  Nicey  Brown,  the  wife  of  the  said  Alfred.  They 
deny  explicitly  the  charge  that  their  fisither  delivered  to  Yo- 
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nak,  as  and  for  this  deed,  any  other  paper;  but  say  that,  after  D^e-  ^^^ 
the  resciasioa  of  the  first  contract,  be  returned  to  Yonah  the  ""T^ 
bond  to  make  title,  as  it  was  his  duty  to  do;  and  declare  that  t 
the  second  contract,  ns  evidenced  by  the  deed  made  Ist  Nc^  ^^^  ^^  ^* 
vember,  1620,  never  was  rescinded  nor  intended  to  be  re- 
scinded between  the  parties;  but  that,  on  the  contrary*  a  very 
&w  days  after  its  execution,  and  when  their  father,  under  his 
said  purchase,  was  about  to  take  possession  of  the  said  land, 
and  had  actuiily  procured  asf>istance  to  erect  a  house  there- 
on, he  was  kicked  by  a  horse,  and  died  next  day  of  the  inju- 
ry thereby  inflicted.  They  farther  state  that,  after  the  death 
of  their  fkther,  Alfred  Brown,  who  administered  on  his  es- 
tate, carried  the  said  deed  to  Robert  Love,  the  father  of  the 
plaintiff,  and  Clerk  of  the  County  Court,  for  the  purpose  of 
having  the  same  proved;  that  the  said  Robert  informed  Brown 
that  the  deed  was  invalid,  for  that  Yonah  could  not  sell  his 
reservation,  but  nevertheless  proposed  thai  he.  Love,  would 
take  the  deed  to  Buncombe  Superior  Court,  and  consult  the 
lawyers  there  respecting  it;  that  the  deed  was  therefore  left 
in  the  hands  of  Robert  Love;  that  said  Love  afterwardB  in- 
formed Brown  that  he  had  been  advised  by  Mr.  Wilson,  a 
lawyer  of  reputation,  that  the  deed  was  of  no  account;  and 
advised  Brown  to  recant  the  bai^ain  with  Yonah,  and  en- 
deavor to  get  back  the  property  paid  by  his  intestate  for  the 
land;  that  Brown  and  Yonah,  the  deed  being  still  in  Robert 
Love's  possession,  did  make  a  verbal  agreement  to  annul  or 
rescind  the  sale;  and  Brown  procured  from  Yonah  thirty-five 
or  forty  bushels  of  com  in  part  for  the  price  so  received  by  Yo- 
nah, but  was  never  able  to  get  any  thing  more;  that  some 
time  afterwards.  Brown  was  informied  that  he  had  no  author- 
ity to  rescind  the  sale,  and  that  he  had  justed  improperly  in 
undertaking  so  to  do,  and  in  consequence  thereof  applied  to 
said  Robert  Love  for  the  deed;  that  the  restoration  thereof  was 
for  a  long  time  delayed  and  refused,  undervarious  pretences, 
which  the  defendants  allege  to  be  ftdse;  but  that  finally,  af- 
ter an  action  of  detinue  had  been  brought  therefor  in  behalf 
of  these  defiandants,  the  same  was  given  up  to  their  guardian, 
who  caused  it  to  be  registered. 
Theae  defendants  do  not  admit  that  the  plaintiff  paid  Yo- 
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Lore  nah  any  consideration  for  the  bondi  and  chaige  that,  when 
Belket  zl.^^  contracted  with  and  took  his  deeds  from  Yonah  therefor, 
be  had  perfect  knowledge  of  the  existence  of  the  deed  to  their 
father,  and  had  seen  it,  while  in  possession  of  his  &ther.  They 
deny  absolutely  the  chaige  tl^at  their  father,  at  any  time  after 
the  1st  of  November,  1820,  ever  told  the  plaintiff,  or  any  oth- 
er person,  that  the  Contract  of  sale  was  rescinded,  although 
they  admit  that  he  may  have  so  declaredj  antecedently  to  that 
day,  and  in  reference  to  the  first  contract,  which  had  in  truth 
been  rescinded;  and  further  deny  that  their  mother  and  co- 
defendant,  Sally  Delk,  ever  made  the  declarations  which  in 
the  bill  are  charged  to  have  been  made  to  Robert  Love  in  re- 
lation to  the  rescinding  of  the  contract  and  retention  of  the 
deed  by  her  husband. 

They  also  insist  that  (he  plaintiff  procured  the  deeds  un- 
der which  he  sets  up  claim  to  the  land  in  dispute  to  be  ex- 
ecuted by  Yonah  or  the  Big  Bear,  by  fraud;  for  that  he  caus- 
ed the  said  Yonah  to  be  made  drunk,  and,  while  in  that  situ- 
ation, obtained  from  him  the  said  deeds,  without  any  ade- 
quate consideration;  the  plaintiff  at  the  same  time  perfectly 
knowing  that  the  said  Yonah  had  fairly  sold  aod  conveyed 
the  land  to  their  father,  and  that  the  contract  of  sale,  evi- 
denced by  said  cofiveyance,  had  not  been  rescinded  or  re- 
leased. They  also  insist  that  the  judgment  rendered  in  the 
suit  at  law  is  a  bar  to  the  relief  sought  by  this  bill,  because 
every  ground  now  insisted  on  as  furnishing  a  claim  for  such 
relief  was  urged  by  the  plaintiff^  and  attempted  to  be  proved 
on  the  trial  of  the  issue  in  that  suit,  and  was  conclusively 
determined  against  the  plaintiff.  The  defendant  Sally  Belk 
answers  separately,  and  states  that  she  is  the  widow  and 
relict  of  Darling  Belk,  and  Was  personally  privy  to,  and  cog- 
.nizant  of,  the  transactions  between  Yonah  and  her  husband, 
in  relation  to  their  dealings  with  respect  to  the  land,  which 
is  the  subject  matter  of  this  controversy.  In  express  terms 
she  sets  forth  the  contract  of  sale  made  between  them*  about 
the  last  of  June,  or  1st  of  July,  1819,  the  delivery  of  the 
horses  by  Belk  in  pajrment  of  the  consideration^  the  execu- 
tion by  Yonah  of  a  bond  to  make  title;|  the  rescinding  of 
that  contract  on  or  about  the  Ist  of  September,  1819^  in  con- 


SUPREME  COURT  OP  NORTfl  CAROLINA,  169 

feeqaence  of  erroneous  infomfttion  that  Tonah  could  not  i>ee- 1840 
convey;  the  receiving  of  moie  correct  information  on  **^"^Lo^e" 
point,  from  Felix  Walker,  afterwards,  who  had  prepare  the  '  r 
deed  of  conveyance  before  the  rescinding  of  the  contract;  the  Belket  al. 
making  of  a  new  or  second  contract,  on  or  about  the  1st  of 
November,  1820;  the  execution  thereupon,  by  Y<mah,  of  the 
deed  of  conveyance  previously  so  prepared,  which  was  done 
in  her  prj8sence>  and  attested  by  Alfred  Brown,  all  fully  cor- 
responding with  the  all^fations  as  hereinbefore  stated  in  the 
answer  of  her  co-defendants.  This  defendant  says  that  she 
knows  that,  between  the  1st  off  September,  1819,  when  the 
first  contract  viras  rescinded,  and  the  1st  of  November,  1820, 
when  the  second  was  made  and  the  convejrance  executed, 
Yonah  returned  to  her  husband  the  two  horses,  and  sofme 
other  things,  (whether  all  pi  not  she  is  ignorant,)  which  he 
had  received  as  a  payment  for  the  land;  that,  upon  the  day 
the  second  contract  was  made  and  cctosummated,  nd  horses 
were  received  by  Yonah,  whd  declared  that  he  did  not  want 
horses,  for  that  he  could  not  keep  them  out  of  his  com;  fhat 
Yonah  was  paid  partly  in  cash  anc(  partly  in  goods,  that  in  . 
to  say,  blankets,  a  big  coat,  pantaloons,  homespun,  shawls, 
and  various  other  articles;  that  herhnsband,  on  Monday,  and 
as  she  believes,  the  17th  of  the  salme  month,  while  preparing^ 
to  start  with  Alfred  Brown  and  sevdn  Indians,  for  the  pui^. 
pose  of  building  a  house  for  himsdf  tfud  family,  on  the  land 
so  bought  by,  and  conveyed  to  him/  was  accidentally  kicked 
by  a  horse,  and  died  of  the  wound  on  the  next  day;  that  sh^ 
is  certain  that,  from  the  time  of  the  execution  of  the  convey- 
ance by  Yonah;  until  this  fatal  accident  occurred,  her  hud^ 
band  and  Alfred  Brown  were  constantly  at  home,  and  busily 
engaged  in  pulling  each  other's  corn;  that  the  plaintiff  did  not 
come  there  during  that  time;  and  that  her  husband  did  not 
have,  and  could  not  hav6  had,  with  the  plaintiff,  the  conver<( 
sation  which  the  bill  charges  to  have  taken  place,  on  the  dth 
of  November,  1820;  that  her  husband's  residence  was  among 
the  Indians;  and  that  a  door  only  separated  the  partition  be- 
tween her  room  and  the  store  room,  where  he  was  doing  bu- 
siness, when  not  actually  engaged  in  pulling  corn,  as  before 
stated;  aitfl  that  she  is  satisfied  that  her  husband  never  did, 
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Deo.  1849  and  therefore  denies  that  he  ever  did,  inform  the  plaintiff,  or 
'^f^'^  any  other  person,  after  the  said  1st  of  November^  that  the  sale 
y  was  rescinded.  The  defendant  further  denies  that  she 
Belk  et  al.  brought  the  deed  of  conveyance  to  Robert  Love,  or  exhibited 
it  to  him,  or  made  any  communication  to  him  of  any  sort  re- 
specting it,  or  made  to  hino,  or  any  person  whatever,  the  pro- 
posals falsely  charged  in  the  bill;  and  denies  that  she  ever 
had  the  said  deed  in  her  possession.  The  defendant  further 
insists  that  the  plaintiff  imposed  upon  Yonah  in  getting  deeds 
of  conveyance  from  him,  who  was  made  drunk  by  the  said 
plaintiff,  and  bemg  ignorant  of  the  English  language,  and 
the  witnesses  to  these  deeds  not  being  able  to  explain  the  con- 
tents thereof  to  bim^  was  easily  cheated  therein.  She  also 
refers  to  and  adopts  the  answer  of  her  co-defendants,  and  in- 
sists on  all  the  matters  of  defence  therein  set  up  and  relied 
upon. 

Upon  the  coming  in  of  these  answers,  the  injunction, 
which  had  issued  when  the  bill  was  filed,  was,  upon  motion 
of  the  counsel  for  the  defendants,  dissolved;  and  thereupon 
the  plaintiff  prayed  and  had  leave  to  hold  over  his  bil,l  as  an 
original,  and  a  general  replication  was  put  in  to  the  answers. 
Commissions  thereupon  issued  to  both  parties,  and  their 
proofs  having  been  completed,  the  cause  was  set  down  for 
hearing,  and  trensmitted  to  this  Court  to  be  heard. 

The  first  deed  exhibited  by  the  plaintiff  purports  to  convey 
all  that  part  of  Yonah's  reservation  which  lies  on  the  north 
east*side  of  the  Tuekaseegee  River,  estiinated  to  contain  400 
acres,  in  consideration  of  the  sum  of  three  hundred  dollars 
thereby  acknowledged  to  be  paid,  is  dated  25th  of  Novem- 
ber, 1822,  attested  by  Daniel  Bryson,  Thomas  Rogere  and 
Thomas  Watson,  was  proved  in  Court  by  Thomas  Rogers, 
at  the  June  Term,  1823,  and  registered  on  the  19th  of  Feb« 
ruary,  1824.  The  second  deed  purports,  in  consideration  of 
the  farther  sum  of  tw6  hundred  and  fifty  dollars,  thereby  ac- 
knowledged to  be  received,  to  convey  to  the  plaintiff  the  res- 
idue of  said  reservation,  is  dated  the  8th  of  September,  1824, 
is  attested  by  W.  Reid,  Robert  Shipp  and  James  R.  Love — 
was  proved  at  March  Term,  1826,  by  the  said  Shipp  and 
Love — and  was  registered  on  the  26th  of  April,  1826.    The 


SUPREME  COURT  OP  NORTH  CAROUNA-  171 

instrament,  which  the  pleadings  on  both  sides  represent  as  a  Dec.  1840 
deed  of  conveyance  from  Yonab  to  Darling  Belk,  and  which  "T 
is  exhibited  as  such  by  the  defendants,  appears  on  its  tace  to       t 
have  been  executed  on  the  first  of  November,  1819— is  at-^e^^^  •*•!• 
tested  by  Alfred  Brown — ^was  proved  by  him  at  the  April 
Term,  1827 — and  was  registered  on  the  8th  of  May  thereaf- 
ter— and  purports  to  convey  to  the  said  Beik  all  of  Yonah's 
reservation,  for  the  sum  of  two  hundred  dollars. 

It  is  not  questioned,  nor  can  it  be  questioned,  but  that  the 
case  stated  by  the  bill  is  one  which  entitles  the  plaintiff  to 
-the  interposition  of  this  court.  If,  after  the  execution  ot  the 
alleged  conveyance  from  Yonah  to  Belk,  but  before  the  so- 
lemnities of  probate  and  registration  had  been  complied  with, 
80  as  to  give  the  deed  full  legal  operation,  the  contract  of  sale 
was  rescinded,  the  consideration  repaid,  or  agreed  to  be  re- 
paid by  the  vendor,  and  a  distinct  engagement  made  by  the 
vendee  to  surrender  the  deed  foi^  cancellation,  the  vendor, 
whose  legal  title  was  not  yet  completely  divested,  remained 
the  owner  of  the  lands,  and  had  full  right  to  sell  and  con- 
vey the  same  to  another.  The  withholding  of  the  deed — 
the  surrender  of  another  paper  as  and  for  the  deed — and  the 
subsequent  probate  and  registration  so  as  to  impart  operation 
to  the  deed  from  the  time  ot  its  execution,  and  thereby  de- 
stroy the  title  at  law  of  the  purchaser  from  the  vendor,  after 
the  rescinding  of  the  contract— -make  out  a  clear  case  of 
fraud,  peculiarly  fit  for  the  jurisdiction  of  a  Court  of  Eqiyty,  ' 
and  calling  for  all  the  redress  which  such  a  court  can  afford. 

The  execution  of  the  deeds  by  Yonah  to  the  plaintiff,  is 
not  put  in  issue  by  the  pleadings.  The  answers  fully  admit 
ikatfact^  but  insist  that  an  imposition  or  fraud  was  practised 
on  Yonah  by  the  plaintiff,  in  procuring  the  deeds.  The  an- 
swer of  Sally  Belk  does  not  state  in  what  the  fraud  consist- 
ed, further  than  it  alleges  that  the  plaintiff  made  him  drank, 
and  thereby  was  enabled  to  practice  upon  his  ignorance  witl^ 
greater  fiicility;  but  the  answer  of  her  co-defendants  is  more 
specific  in  charging  that  the  plaintiff  gave  a  very  inadequate 
consideration  for  the  land,  the  subject  matter  of  the  convey- 
ances. We  are  of  opinion  that  this  objection,  however  well 
founded  it  may  be  in  fact,  is  one  which  it  is  not  competeqt 
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Dee.  1840  for  the  defendants  to  take,  and  the  truth  of  which  it  is  tb«e-^ 

j^^^     fore  unnecessary  for  us  to  consider.    The  plaintiff  claims^ 

y       as  the  owner  of  a  tract  of  land  formerly  belonging  to  Tonah, 

Belk  etal.  ^1^^  ^q)^  should  be  removed  out  of  hi«  way  a  l^;al  impedi- 
ment to  the  assertion  of  his  title  therein,  and  to  his  enjoy- 
ment (hereof  interposed  through  the  bad  iaith  of  Belk,  and 
of  the  defendants  claiming  through  Beik.  It  is  necessary* 
for  him  to  shew  that  he  has  acquired  Yonah's  estate  m  that 
land,  and  this  he  does  shew  by  the  exhibition  of  a  convey- 
ance, operative  in  law  to  pass  that  estate,  and  authenticated 
by  the  solemnities  required  by  law  to  give  it  eflbct  If,  in-  • 
>  deed,  such  conveyance  were  obtained,  as  the  drfendants  al- 

lege the  deeds  of  the  plaintiff  were  obtained,  for  an  inade- 
quate consideration,  from  an  ignorant  Indian,  at  a  moment 
when  his  feejt^le  jiidgment  was  rendered  yet  more,  feeble  by 
intoxication  {Hirposely  induced,  certainly  the  court  would 
withhold  its  aid  from  the  perpetrator  of  the  fraud,  seeking 
assistance  against  his  victim  or  those  coming  in  under  him; 
nay,  would  be  ready  to  render  to  the  person  injured  or  hia 
representatives,  every  relief  in  their  power  against  the  frauds 
or  the  consequences  of  it.  But  Yonah  is  dead,  and  Yonah'a 
heirs,  if  he  have  any,  are  not  beS>re  tb|3  court,  and  need  not 
be  before  the  court,  because  they  have  po  interest  in  the  pre- 
smi  controversy,  and  cannot  be  prejudiced  or  benefitted  by 
any  decree  made  therein.  If  Yonah  was  not  &irly  treated 
in  l}is  dealings  with  the  plaintiff,  until  tha?e  who  may  have 
succeeded  to  his  rights  choose  to  complain  thereof,  and  claim 
to  have  his  conveyances  to  the  plaintiff  set  aside,  because  of 
such  imposition,  they  must  sfand^  and,  consequently,  as  a- 
gainst  all  other  persons,  must  have  the  operation  which  pro- 
perly belongs  to  them.  It  is  frequently  said  indeed,  that  a 
Gpurt  of  Equity  ^qrill  not  be  quickened  into  action  by,  nor 
extend  relief  to,  volunteers  or  persons  claiming  as  purcha- 
sers, lor  an  inadequate  price.  But  this  doctrine,  in  its  full 
extent,  applies  only  to  cases  where  the  aid  of  such  a  court  is 
f.  invoked  to  create  a  trust  or  equity  as  resting  in  contract,  or 
arising  from  an  imperfect  conveyance,  and  not  where  its 
protection  is  demanded  for  trusts  or  equities  originally  well 
constituted,  and  which  have  been  assignd  by  a  complete  in- 
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abramanteffecmalXotransferihein.  Paitanrs.  Clendenn%nfff^^>^  ^^^^ 
3  Mur.  68.    Dawson  ▼».  Dawsoth  1  Dev.  Eq.  93.   Ex  par-'  T[~     ' 
te  Pags^  18  Yes.  140.    The  property  which  has  passed  uor       t 
der  such  a  conveyancei  must  be  protected.    The  owner  of  it  ^*  **  * 
can  demand  protection  from  any  court  competent  to  afford 
it — and  every  court  is  bound  to  yield  such  protectioUi  ac^ 
cording  to  the  nature  of  its  jurtsdictioni  and  the  nature  of 
.the  wrongs  menaced  or  committed.    No  one  can  be  heard  to 
say  that  the  property  passed,  but  under  such  circumstance^ 
a&  to  place  it  and  its  owners  in  respect  of  it,  out  of  the  pal^ 
ot  the  law. 

We  do  not  understand  the  answers  as  containing  an  alle- 
gation, that  Yonah  was  incompetent^  by  reason  of  drunken- 
ness, to  execute  the  deeds  to  the  plaintiff— ^r  an  allegation  of 
any  fraud  in  the  act  of  execution.  Certainly  if  such  allega- 
tions were  intended  to  be  insisted  on,  they  ought  to  have 
been  distinctly  stated  in  the  answers.  We  deem  it,  howeveri 
not  amiss  to  add,  for  the  satisfaction  of  the  parties,  that  if  such 
allegations  be  supposed  to  be  contained  in  the  answeFs^  we 
are  clearly  of  opinion  they  are  not  proved.  Certainly  the 
price  was  a  very  inadequate  one,  but  there  is  no  proof  that 
Tonah  was  at  all  intoxicated  at  the  time  of  making  thet 
deeds;  and  although  it  is  not  to  be  believed  that,  through 
the  medium  of  the  interpreters  used,  he  could  be  made  to 
understand  the  import  of  the  particular  words  contained  in 
the  deeds,  the  proofs  are  satisfactory  that  he  knew  his  bar- 
gain— ^that  the  deeds  conformed  to  it^-and  that  he  delibe* 
rately  executed  them,  in  order  to  carry  that  bargain  into  ef- 
fect. 

It  is  insisted  in  the  answers^  and  the  objection  has  been 
pressed  at  the  hearing,  that  the  &cts  alleged  in  the  bill,  as 
constituting  the  claim  of  the  [daintiff  to  relief,  were  all  urg- 
ed by  the  plaintiff  on  the  trial  of  the  issue  in  the  action  of 
ejectment;  and  that  by  the  judgment  in  that  action,  it  is  es- 
tablished that  the  facts  so  alleged  did  not  eopst.  Certainly 
where  a  matter,  proper  for  investigation  in  a  Court  of  Law, 
has  been  there  investigated,  according  to  its  established  rules,, 
or  where  a  matter,  strictly  of  legal  jurisdiction,  and  which, 
ought  to  have  been  urged  as  a  defence  in  an  action  at  law^. 


174  EaUTTY  CASES  IN  THE 

Dee.  1640  has  not  been  so  brought  forward— and  there  are  no  circum^ 

j^^^     stances  of  fraud  or  unconscientious  advantage,  which  require 

T       that  the  verdict  or  judgment  should  be  put  oat  of  the  way, 

Mket  d.a  Court  of  Equity  will  not  takedt  upon  itself  to  re-examine 
what  in  such  action  has  or  ought  to  have  been  investigated. 
That  court  has  not  jurisdiction  to  review  what  was  proper- 
ly tried  or  triable  at  law.  Bat  the  matter  now  sought  to  be 
investigated,  could  not  have  been  investigated  in  the  action 
at  laW|  because  it  constituted  no  ground  of  defence  in  that 
action.  The  rescinding  of  the  contract  between  Yonah  and 
Belk,  after  the  execution  of  Yonah's  conveyance;  the  en- 
gagement of  Belk  to  surrender  the  deed  of  conveyance;  the 
withholding  of  that  deed;  and  the  delivery  of  another  paper, 
as  and  for  the  deed,  did  not,  in  law,  annul  the  deed  or  recon- 
vey  the  land.  These  facts,  if  they  existed,  constituted  a 
gross  fraud  upon  Yonah,  and  one  very  proper  for  the  consid* 
oration  of  a  Court  of  Equity. 

If  Belk,  or  those  claiming  under  Belk,  afterwards,  in  far- 
ther prosecution  of  this  fraud,  caused  the  deed  to  be  register- 
ed, such  registration  nevertheless  had  relation  in  law  to  the 
execution  of  the  deed,  and  thereby  communicated  to  it  legal 
operation  from  the  time  of  its  execution.  If  Yonah  had  not 
conveyed  to  Love,  and  the  action  of  ejectment  had  been  in- 
stituted against  him^  he  could  not  have  set  up  these  matters 
as  a  defence  in  that  action.  The  plaintiff,  by  Yonah's  con- 
veyance, succeeded  to  Yonah's  estate  and  Yonah's  rights^ 
His  title  was  postponed  in  law  to  that  derived  by  Belk  under 
Yonah's  prior  conve3rance;  and  his  claim  to  have  that  con- 
veyance put  out  of  the  way,  is  not  because  that  conveyance 
has  been  cancelled  or  annulled,  but  because  in  conscience  it 
aught  to  have  been  cancelled  or  annulled,  and  ought  not  to 
have  been  registered.  The  sole  question,  therefore,  remain- 
ing to  be  determined  is,  whether  the  case  stated  in  the  bill  be 
established  by  the  proo&.  That  there  was  a  contract  of  sale 
between  Yonah  and  Darling  Belk,  sometime  in  the  year  1819; 
that  upon  this  contract  property  was  transferred  by  the  latter 
to  the  former,  in  payment  or  part  payment  of  the  land  sold; 
that  this  contract  was  subsequently  rescinded  by  the  parties; 
and  that  the  consideration  so  paid  was  returned  by  the  ven- 
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doFi  aie  facts  about  which  there  is  no  controversy.  The  sub^Deo.  1840 
stantial  issue  between  the  parties  is,  whether  the  deed  was  ex- ", 
ecuted  to  carry  into  effect  this  eontrad^  or  to  carry  into  ef-       y 
ftct  a  second  contract,  made  about  the  1st  of  November,  1820,  ^^  «t  eL 
and  which  has  not  been  rescinded.    Upon  this  a  vast  mass  of 
testimony  has  been  taken  on  both  sides;  all  of  which  we  have 
deemed  it  our  duty  to  consider  attentively,  although  we  do 
not  think  it  necessary  to  state  it  in  detail. 

The  deed  exhibited  by  the  defendants  bears  date  the  1st  of 
November,  1819.  If  that  be  the  date  which  it  ought  to  bear, 
the  issue  is  necessarily  determined  against  the  defendants. 
The  language  of  the  deed  is  also  inconsistent  with  the  state 
of  things,  at  the  time  when  defendants  allege  that  the  deed 
was  executed.  The  subject  matter,  which  it  purports  to  con-^ 
vey,  is  descried  as  Yonah's  "  reservation  of  640  acres,  here- 
after to  be  laid  off  and  run  and  marked,  according  to  the  pro- 
visions of  the  treaty;"  all  of  which  was  done,  and  the  certifi- 
cate of  survey  actually  issued,  at  least  as  early  as  May,  1820. 
Strong,  however,  as  is  the  internal  evidence  afforded  by  the 
deed,  it  certainly  is  not  conclusive.  An  explanation  of  this 
discrepancy  between  the  date  of  the  deed  and  the  day  of  its 
execution,  and  between  the  language  of  the  instrument  and 
the  circumstances  at  that  day,  has  been  given  in  the  answer 
by  Sally  Belk;  and  if  this  explanation  be  true^  it  satisfactori- 
ly accounts  for  these  discrepancies.  But,  unless  there  be 
sufficient  proof  of  its  truth,  the  issue  must  be  determined  a« 
gainst  the  defendants.  The  answer  of  this  defendant  avers 
the  matters  therein  stated  as  of  her  own  knowledge,  and  be- 
ing responsive  to  the  allegations  of  the  bill  in  this  respect,  it 
is  to  be  regarded  as  strong  and  direct  proof  This  proof  is 
strengthened  by  the  equally  positive  testimony  of  her  brother, 
Alfred  Brown,  and  of  his  wife,  Nicey  Brown;  which  testimo-' 
ny  corresponds  with  the  answer  fully  and  in  every  particu- 
lar. Nor  ought  this  minute  correspondence  between  the  an- 
swer of  the  defendant  and  the  depositions  of  these  witnesses 
to  create  any  suspicion — or  at  least  any  strong  suspicion — of 
the  truth  of  the  representation.  It  is  not  at  all  unlikely  that 
the  facts  stated,  if  they  did  occur,  should  be  known  to  all  of 
them;  it  Was  natural,  after  the  controversy  had  arisen,  that 
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Dee.  1640  they  should  frequently  converse  with  each  other  req)ectiB^ 

j^^     these  fiicts;  and  therefore  it  is  not  extraordinary  that  their 

T       Statements  should  be  expressed  nearly  in  the  same  language* 

Belk  etiLgQ^  ^q  (he  cftfier  hand,  it  must  be  conceded  that  such  exact 
conformity  is  nof  a  ciicamstance  to  repel  suspicion  of  a  fab^ 
rieation,  if  there  bef  etidence  aliunde  to  excite  it.  When 
there'  is  a  conspiracy  to  pervert  the  truth,  the  conspimtors  aro 
obliged  to  come  to  an  explicit  understanding  with  each  other 
as  to  the  extent  of  that  perversion;  and  this  concert  almost 
necessarily  moulds  and  fiishions  the  very  terms  and  phrases 
employed  in  carrying  the  conspiracy  into  efltet.  And  we  are 
obliged  to  say,  in  the  present  case,  we  see  no  medium  be- 
tween adopting  as  true  the  representation  made  by  this  de- 
fsndant  and  these  witnesses,  or  rejecting  it-tn  Mo  as  a  base 
fabrication.  There  is  no  room  for  honest  mistake  in  any  of 
the  matters  they  eti  fkisltively  set  forth;  and  faUus  in  uno 
falsus  in  omnibus. 

Five  witnesses  at  leafst  directly  contradict  the  defendant 
Sally  Belk.  Holloman  Battle  testifies  that,  after  the  death  of 
her  husband,  she  shewed  htm  the  deedt  and  wanted  him  to 
undertake  to  get  the  land  by  it,  and  proposed  to  share  tho 
gains  of  the  transaction — that  he  then  read  the  deed,  and  ob- 
served to  her  that  it  was  written  by  Felix  Walker,  which  at 
first  she  denied,  but  afterwards  admitted — ^that  he  commented 
on  the  language  of  it,  (land  <<  hereafter  to  be  run  out,'')  and 
.  expressed  his  opinion  that  she  had  better  burn  the  deed,  for 
that  undertaking  to  set  ft  up  would  only  run  her  to  expense-^ 
that  some  days  afterwards  he  asked  her  how  she  came  by  the 
deed,  when  she  informed  him  that  her  husband  and  the  Bear 
had  made  a  bargain  for  the  land,  but  had  afterwards  ''rued;'' 
that  the  property  given  for  the  land  had  been  returned,  and 
her  husband  was  to  have  given  up  the  papers,  but  that  he 
had  kept  back  the  deed,  expecting  some  day  or  other  to  hold 
the  land  by  it — and  (hat  the  witness  declared  that  he  would 
not  be  concerned  in  attempting  to  set  up  the  deed,  and  advis- 
ed her  not  to  attempt  it*  Jacob  Shuler  deposes  that,  after  her 
husband's  death,  she  shewed  him  the  deed;  offered  to  sell  it 
to  him  for  $60;  admitted  that  she  knew  the  contract  bad  beea 
rescinded;  but  said  that;  if  any  money  could  be  made  by  the 


SUPREME  COURT  OP  NORTH  CAROUNA.  177 

^eed,  she  was  determined  to  make  it  Colonel  Robert  Deo.  1840 
Love  declares  that,  soon  after  her  husband's  death,  ahe^T 
brought  the  deed  to  him,  and  proposed  to  give  him  half  j 
the  land,  if  he  would  get  it  for  hdr  under  the  deed;  and®®^^®**^* 
on  being  told  by  him  of  the  general  rumour  that  the  sale 
of  the  land  had  been  rescinded,  she  admitted  that  the  fact 
was  so.  David  McCay^  testifies,  that  after  the  trial  of  the 
ejectment  suit,  she  complained  that  Welch,  (the  guardian  of 
the  childreu,)  after  gaining  the  land,  was  about  to  keep  it  for 
himself;  and  on  that  occasion  declared  that  her  husbwd,  on 
his  death-bed,  had  directed  the  papers  to  be  given  back  to  the 
Bear,  for  that  they  had  "  rued  their  bargain;'^  and  said  that 
she  believed  that  he  died  under  the  impression  that  this  had 
been  done.  Samuel  Sanders  gives  us  an  affidavit  made  by 
her  before  him,  as  a  magistrate,  shortly  af{er  this  conversa-^ 
tion,  in  which  she  fully  repeats  this  declaration.  Noi  one  of 
these  witnesses  is  attempt^  to  be  impeached  in  any  manner^ 
except  that  Sanders's  character  for  veracity  is  assailed  by  a 
single  witness,  Gideon  Morris.  It  is  impossible,  under  these 
circumstances,  to  place  dny  reliance  upon  her  or  her  an-^ 
swer. 

Alfred  Brown's  character  for  truth  is  strongly  impeachecf^ 
and,  according  to  the  majority  of  the  witnesses  examined  on 
the  subject,  he  is  unworthy  of  credit.  Besides  minor  consid- 
erations, his  testimony  is  matericdly  and  directly  opposed  by 
that  of  Mark  Coleman.  Tliis  witness  testifies  that  he  came 
to  the  house  where  Belk  died  a  few  moments  after  his  death; 
Prom  the  other  testimony  we  collect  that  this  event  occur- 
red at  his  father's  house,  in  the  neighbourhood  of  his  own 
residence,  on  or  about  the  22nd  day  of  November,  1820,  in 
consequence  of  an  injury  received  from  a  horse  on  the  prece-> 
ding  day.  The  witness  assisted  in  laying  out  the  corpsci 
and  afterwards  went  with  Brown  to  Belk's  store,  to  get  plank 
for  a  coffin.  They  then  conversed  on  the  subject  of  the 
state  of  the  afairs  of  the  deceased,  and  particularly  respect- 
ing his  contract  ^ith  the  Big  Bear  for  his  land;  and  Brown 
then  told  him  that  the  contract  was  rescinded.  He  was  pres- 
ent afterwards,  on  the  day  when  Brown  and  the  widow 
started  for  Court  to  administer  on  the  estate,  when  Btowif 
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Dm.  1840  shewed  him  the  deed  and  the  bond— stated  that  the  reason 
"Tore     ^^'  rescinding  the  sale  was,  because  of  the  general  opinion 
▼        that  the  Bear  could  not  make  a  lawful  right;  and  said  fiiirtberi 
Belk  et  al.  th^t  ^g  should  carry  the  papers  to  Court  and  take  advice  up- 
on them. 

There  is  then  a  crowd  of  witnesses^  of  whom  ten  at  least 
must  be  taken  to  be  unimpeachable — for  no  attempt  has  been 
made  to  discredit  them^^who  testify  positively  to  Belk's  uni- 
form public  declarations,  some  down  to  two  days,  and  the 
rest  to  a  week  or  ten  days  before  his  death,  that  he  had  re- 
scinded the  bai^in  with  the  old  Bear;  that  he  had  not  giv- 
en back  the  deed,  but  had  deceived  the  old  fool,  by  giving  an- 
other paper  instead  of  it;  that  the  old  Indian  would  die  be- 
fore long,  and  then  he  would  see  whether  he  could  not  hold 
the  land  under  the  deed.  And  in  addition  to  all  this,  we  have 
the  testimony  of  Belk's  mother  and  sister,  Ferribee  Belk  and 
Rebecca  Woodfin,  which,  il  believed,  is  conclusive.    They 
both  state,  in  substance,  that  the  deed  was  written  in  their 
presence,  before  the  land  was  run  out,  and  in  watermelon 
.time,  by  Felix  Walker,  and  that  in  the  course  of  a  few 
months  thereafter,  they  heard,  from  Belk,  of  its  execution. 
This  establishes  the  date  of  it,  1st  November,  1819,  to  be 
correct    They  were  both  present  when  Belk  died  at  his  fa- 
.  ther's  house;  and  they  say  that,  after  he  had  received  the  fa- 
tal blow,  which  was  to  hurry  him  off  to  the  grave  before  « the 
.poor  old  Indian,*'  and  after  he  felt  that  death  was  at  hand, 
he  gave  express  directions  for  surrendering  the  deed  to  the 
.  Bear,  and  declared  that  he  had  no  claims  to  the  land.    At- 
•  tempts  have  been  made  to  discr^t  these  two  witnesses.    A 
majority  of  those,  however,  who  have  been  examined  as  to 
.  their  credit,  express  a  decided  opinion  that,  from  her  general 
.  character,  the  old  woman  is  worthy  of  belief;  and  it  is  in  ev- 
idence, from  the  sheriff  of  the  county,  that  when  Welch,  the 
.  guardian  of  her  grandchildren,  was  about  to  summon  her  as 
.  a  witness  in  the  suit  at  law,  she  then  declared  substantially 
.  to  him  what  she  now  testifies,  and  on  that  account  was  not 
smnmoned. 

The  witnesses  are  about  equally  divided,  as  to  the  credit 
due  to  Rebecca  Woodfin.  We  would  not  therefore  place  great 
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reliance  on  her  testimony — ^but  supported  as  it  is  by  the  ev-  Dec.  1840 

idence  of  her  mother,  and  by  Sally  Belk's  declaration  and  af-  ~ 

fidavit  to  the  same  effect,  we  cannot  reject  it  as  unworthy  of  y 
belief.  Upon  the  whole  we  must  say,  upon  the  proofs,  that  ^®^^  ^*  *^- 
the  contract  of  sale  between  Yonah  and  Belk  was  rescinded 
after  the  execution  of  the  deed  conveying  the  land;  and  that 
this  deed  was  fraudulently  retained,  instead  of  being  surren- 
dered, as  Belk  had  engaged  should  be  done.  It  is  quite 
probable,  we  think— and  there  is  much  in  Rebecca  Wood- 
fin's  deposition,  and  in  those  of  other  witnesses,  tending  to 
establish  the  fact — ^that  there  were  subsequent  negotiations 
between  the  parties  with  a  view  to  another  contract;  but 
there  is  nothing  to  shew  that  another  contract  was  finally 
made — ^much  less  that  the  old  deed  was  re-delivered,  or  was 
regarded  as  re-delivered,  or  that  any  other  deed  was  after- 
wards executed.  And  we  hold  that  the  plaintiff,  as  the  as- 
signee of  Tonah,  has  a  right  to  require  that  the  deed,  thus 
fraudulently  kept  back,  and  which,  by  reason  of  its  registra- 
tion, fraudulently  obtained,  overreaches  and  defeats  Yonah's 
conveyance  to  him,  should  be  put  out  of  the  way  of  that  con- 
veyance and  of  his  rights  thence  derived. 

The  decree  will  be  that  the  defendants  be  declared  trus- 
tees of  the  legal  title,  which  they  have  or  may  have  in  the 
land  in  question,  for  the  plaintiff,  and  do  forthwith  deliver 
the  possession  thereof  to  him;  that  an  account  shall  be  taken 
of  the  rents  and  profits  thereof,  and  by  whom  the  same  were 
or  might  have  been  received  since  the  possession  was  peld- 
ed  by  the  plaintiff,  and  also  of  the  costs  which  have  been  re- 
covered and  received  from  the  plaintiff  by  the  defendants,  or 
any  of  them,  upon  the  suits  at  law;  that  such  of  the  defend- 
ants as  are  of  age  do,  by  proper  conveyance  to  be  settled  by 
the  Clerk  of  this  Court,  release  all  their  estate  and  interest  in 
the  land  to  the  plaintiff;  and  the  defendants  not  of  full  age 
shall,  after  attaining  the  same,  and  within  six  months  after 
being  served  with  a  copy  of  this  decree,  convey  and  release 
in  like  manner;  and  that  the  cause  be  retained  for  further  di- 
rections upon  the  coming  in  of  the  report. 

Per  Curiam.  Decree  accordingly. 
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D«o.  1840  GEORGE  KISSAM  v$.  JOHN  EDMONSTON,  CHAS.  SHIELD 

and  the  wife  and  ehUdren  of  JOHN  EDMONDSON. 

KiMam 

▼        A  debtor,  open  being  applied  to  by  a  bona  fde  oreditor,  to  leeiire  him 

Edmund-      |,j  ^  jeed  of  troat  on  his  propertyy  refaaed  to  aecnre  any  part  of  the 

|aon  et  al«      ^^|^^  unleia  the  creditor  woald  tranafer  one  half  to  a  trastee  for  the 

benefit  of  the  debtor's  wife  and  children;  and  that  the  half  ao  trans- 

ierred  shoold  also  bs  secured  by  anch  deed.    The  creditor,  thoagk 

leloctantly,  conaented;  the  tranafer  was  made,  and  a  deed  of  troat  ax- 

^ated  according  to  sach  agreement.    HeU  that  this  was  tantamoont 

to  a  leaenration  by  the  debt<^  himself,  of  so  maoh  of  his  property  for 

the  use  of  his  wife  and  childr^  and  was  therefore  fraudulent  and 

▼oid  aa  against  other  creditors. 

Whether  the  trust  in  favor  of  the  creditor  for  the  one  half  of  the  debt 

retained  to  himaelf  la  not  also  f  Pidf  becaose  of  his  being  a  party  to 

•nch  azraBgememe|it.rr«Qii€re? 

This  was  a  bill  filed  in  Halifttx  Court  of  Equity,  and  af- 
ter the  answers  were  put  in,  depositions  taken,  and  the  cause 
set  for  heariog,  the  case  was  transmitted  to  this  court  The 
facts  are  stated  in  the  opinion  ot  the  court 

Badger  and  B.  F.  Moore  for  the  plaiptiff. 

Iredell  for  the  defendants. 

RvFFiNt  Chief  Justice.  Ip  November,  1837,  the  defends 
pnts,  Edmundson  and  Kiug,  as  partners  in  Mercbandisei 
were  indebted  to  the  present  plaintiff  in  the  sum  of  $1,000, 
and  to  the  defendant  Beasley,  in  the  sum  of  $3,636  23  cts., 
and  to  sundry  other  poisons  in  sums  which,  together,  great* 
ly  exceeded  the  whole  value  of  their  joint  effects,  and  also  of 
the  separate  effects  of  the  two  partners.  Beasley,  being  in* 
formed  of  their  insolvency  by  Edmundson,  and  applied  to 
by  him  to  take  the  stock  of  merchandize  in  discharge  of  bis 
debt,  readily  assented  to  do  so.  But,  when  the  parties  met 
to  carry  into  effect  the  agreement,  Edmuudson  retracted  his 
pffer,  but  proposed,  by  an  assignment  to  a  trustee  of  sufficient 
property,  to  secure  to  Beasley  one  half  of  his  debt  for  Beas- 
ley's  own  benefit,  if  he,  Beasley,  would  agree  that  the  other 
half,  which  was  also  secured  by  the  same  assignment,  should 
be  in  trust  for  the  separate  use  of  the  wife  of  Edmundson 
and  for  his  children.    To  this  arrangement  Beasley  at  first 
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stienuoasly  objected^  and  he  urged  Edmundson  to  secure  to  Dee.  1840 
hhn,  Beasley,  his  whole  debt    But  finding  that  Edmundsoni^T 


obstinately  persisted  in  his  refusal  to  secure  the  debt,  or  to  y 
secure  any  part  of  it,  but  upon  the  condition  above  mention-  Bdmuid. 
ed,  Beasley  finally  ]rielded  to  the  proposition  pf  Edmundson.  ^^  ^^  ' 
The  parties  were  Uien  about  to  secure  the  whole  debt  of 
$3,536  23  cts.,  in  the  name  of  Beasley,  as.if  the  same  still 
belonged  to  him,  and  thus  leave  it  to  him  to  account  with 
Edmuadson,  or  his  wife  and  children,  for  the  one  b9l£ — 
But  Edmundson  again  objected,  and  xiequired  the  debt  to  be 
divided  at  once;  and  to  that  also  Beasley  yielded,  as  the  on- 
ly means  of  saving  any  part  of  his  debt.  Accordingly,  a 
new  note  was  executed  to  Beasley,  for  the  sum  of  $1,768  12 
cts.,  and  also  a  note  for  the  like  sum  of  $1,768  12  cts.,  was 
executed  to  the  defendant,  Shield,  who  was  selected  by  Ed- 
mundson, and  agreed  to  receive  and  hold  the  money  in  trust 
for  Edmundson's  wife  and  children,  as  stipulated  between 
those  other  parties:  but  of  this  trust  nothing  appeared  in  the 
note  or  subsequent  assignment;  nor  was  it  disclosed  by  any 
written  instrument.  Immediately  thereafter,  Edmundson 
executed  a  deed  of  trust  to  the  4efendact,  Nichols,  for  all 
his  property,  both  real  and  peisonal,  and  all  debts  due  to  him 
and  his  interest  in  the  firm,  in  trust  to  receive  and  satisfy  in 
the  first  place,  a  debt  of  $800,  due  to  one  Liule|  secondly, 
the  said  debt  of  $1,768  12  cts.,  due  to  Beasley;  thirdly,  the 
said  sum  due  on  the  note  to  Shield;  and  then  sundry  sums 
due  to  other  enumerated  aad  classified  creditois;  among 
whom  the  plaintiff  Eissam  is  not  included.  This  deed  was 
executed  by  Edmundson  and  Nichols  only,  and  not  by  Beas-' 
ley  or  Shield;  nor  does  it  appear  that  any  other  creditor, 
besides  those  two,  ^iras  privy  to  it. 

Within  a  short  time  thereafter,  the  plaintiff  recovered  a 
judgment  for  his  debt  against  King  and  Edmundson,  and 
issued  a  scire  JaciaSj  which  was  returned  nulla  bona;  and 
then  the  plaintiff  filed  this  bill  against  Edmundson  and 
King,  Nichols,  Beasley,  Shield,  and  the  wife  and  children  of 
Edmundson,  and  therein  (submitting  that  the  other  debts 
mentioned  in  the  deed,  except  those  to  Beasley  and  Shield, 
aie  true  debts,  and  that  the  plaintiff  is  willing  they  should  be 
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Deo.  1840  paid)  prays  that  the  deed  may  be  declared  fraudulent  and 

Kisram   ^°^^»  ^  against  the  plaintiff,  so  far  as  it  purports  to  secure 

▼        the  said  two  sums  to  Beasley  and  Shield,  and  more  especial- 

Edmand-  jy^  Jq  respect  to  the  debt  to  Shield,  as  being  substantially  a 

voluntary  settlement  by  Edmundson,  an  insolvent  debtor, 

on  his  wife  and  children;  and  that  the  plaintiff's  judgment 

may  be  satisfied  out  of  the  effects  in  the  hands  of  Nichols, 

after  paying  off  the  debts  mentioned  in  the  deed,  other  than 

those  two. 

There  is  no  material  difference  as  to  the  facts  of  the  case, 
as  they  appear  upon  the  bill  and  the  answers.  But  Nichols, 
the  trustee,  has  been  examined  as  a  witness  upon  the  an- 
swers; and,  upon  his  deposition»  the  case  is  very  satisfactori- 
ly made  out  as  above  stated. 

If  the  sum  secured  to  Shield  for  the  benefit  of  the  wife  and 
children  of  Edmundson  is,  legally,  to  be  regarded  as  a  pro- 
vision made  for  them  by  Edmundson  himself,  it  is  very  cer- 
tain that  it  cannot  be  raised  out  of  his  property,  to  the  disap- 
pointment of  his  creditors;  and  the  deed  must  be  deemed  in- 
I  effectual,  so  fiur,  at  the  least,  as  it  was  intended  as  a  security 

A  eontcr-  ^^'  *^*  ®^™'  ^  conveyance  after  marringe  by  a  debtor  to 
anoe  after  his  wife  and  children,  or  in  trust  for  them,  is  unquestionably 
^'^eb^  to  fraudulent  and  void  as  against  prior  creditors,  and  that  with- 
Mid^  OT  ^°^  regaid  to  the  amount  of  the  debt,  or  the  circumstances  of 
in  tniit  for  the  party  making  the  conveyance.  O Daniel  v.  Orawfcrdj 
Tot?a^Dit4  Dev.  197-^2Zea(2  v.  Livingston,  3  John.  G.  C.  481 — Jack- 
fto^i  *The*^^  ^'  'S^^^^i  6  Ck)wen,  67.  Much  more  is  that  true  where 
Mw^  of  o*.  there  is  an  admitted  insolvency  of  the  settler,  and  the  assiga- 
Cnwlroi?,'  ment  includes  all  his  effects. 

eited  and  '  The  Only  doubt  that  can  be  raised  on  the  case  is,  whether 
approved,  jj^jg  pjQvision  for  Edmuudsou's  family  be  Aw  bounty  or  that 
of  Beasley? gVpon  that  question  our  opinion  is,  notwith- 
standing the  form  into  which  the  transaction  was  put,  that 
it  is  substantially  and  essentially  a  gift  from  Edmundson  to 
his  wife  and  children. 

The  objection  to  that  position  or  conclusion  is,  that  Ed- 
mundson really  owed  the  whole  sum  to  Beasley;  and  the  law 
allows  a  debtor  to  prefer  one  creditor  before  another;  and  it 
is  not  material  to  the  general  creditors,  whether  the  money 
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thus  actually  due,  be  paid  to  one  peison  or  to  another.    In  I>m*  i^^o 
other  words,  the  aigument  is,  that  it  was  lawful  for  Beasly  to  "k[^^^ 
do  what  he  willed  with  his  own;  and,  in  giving  a  part  of  his      y 
debt  to  Shield,  or  to  Edmundson's  family,  he  did  no  wrong  ^^■"°'^' 
to  the  present  plaintiff.    This  mode  of  presenting  the  case 
we  admit  to  be  plausible;  but  we  think  it  more  specious  than 
sound.    It  is  not  denied  that  a  creditor  may,  like  a  relation 
or  any  other  compassionate  person,  give  out  of  his  debt,  or  ^^^^^^^ 
any  property  belonging  to  him,  a  bounty  to  the  family  of  his  «  oebt  dae 
unfortunate  debtor.    But  then  it  must  be  really  a  gift  fromuy  proper- 
the  creditor,  and  not  from  the  debtor  himsel£    It  is  not  suflBi-  Sg  te!^S, 
cient  that  the  sum  secured  was  altogether  a  true  debt.    IfgiTeaboon^ 
that  were  sufficient,  then  the  deed  would  be  good,  though  it  \lmvtj  or 
secured  half  the  debt  to  the  creditor,  and  the  other  half  to  the  bat tt^^ 
debtor,  or  to  a  trustee  for  the  debtor.    But,  certainly,  in  this  ^  <^  ^^^^ 
last  case  the  conveyance  is  fraudulent.    Why?    Because,  as  noToomed 
is  mentioned  in  Twirufs  case,  although  the  debt  be  a  tiuCor^^^'*^ 
debt,  yet  if  the  debtor  is  to  have  the  benefit  of  it,  or  of  the  "^^ Jf^ 
property  conveyed,  to  secure  or  satisiy  the  debt,  the  convey-  ny  faTor  or 
ance  is  taken,  not  to  have  been  made  for  the  satis&ction  of  (^t^d!£- 
the  debt,  but,  in  truth  and  reality,  for  the  ease  and  favour  of  JJ^^jJ 
the  debtor.    Therefore,  the  whole  is  a  nullity.    It  is  not  iter, 
doubted  that  a  creditor  may  lawfully  be  compassionate  and 
bountifid  to  his  debtor,  by  giving  up  a  part  of  his  debt,  be- 
fore he  receives  payment,  or,  after  he  has  received  his  debt, 
by  applying  a  part  or  the  whole  of  it  in  relief  of  the  necessi- 
ties of  his  indigent  friend.  But  it  must  be  the  act  of  him  who 
was  the  creditor,  and  independent  of  any  arrangement  be- 
tween the  debtor  and  creditor  at  the  time  ox^as  a  part  of  the 
contract  to  convey  property,  either  as  a  security  or  in  appa- 
xent  payment  of  the  debt.    Whatever  benefit  is  secured*  ei- 
ther openly  or  covertly,  by  such  a  deed  to  the  maker  of  it, 
out  of  the  effects  conveyed  by  him,  is  obviously  inconsistent 
with  the  professed  purpose  of  convejring  to  satisfy  or  secure 
the  debt  to  the  creditor;  and,  for  that  reason,  is  mala  fide 
and  void. 

NoW|  how  does  the  present  case  differ  from  that  just  sup* 
posed,  of  a  provision  fi)r  the  debtor  himself?  It  is  said,  there 
is  an  essential  difference  in  this:  that  in  the  one  case,  there 
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Deb.  1940  is  an  interest  teserved  to  the  debtor,  and  thatt  at  least,  is  lia- 
"J^^^"""  ble  for  his  debts;  and  in  the  other,  the  property  goes,  at  all 
y  events,  from  the  debtor,  and  in  discharge  of  his  just  debts,  be 
®^""*'  it  payable  to  whom  it  may.  But  it  is  clear,  that  a  deed  in 
*  which  an  interest  is  secured  to  the  debtor — ^unless  as  a  mere 
tesulting  tnist — is  void  in  toto  under  the  statute,  and  not 
merely  in  regard  to  that  provision  in  favour  of  the  debtor. 
Biggs  V.  Munaf/i  2  John.  C.  C.  665 — ^Hobart's  Rep.  14;  and 
therefore  the  debtor's  interest  under  the  deed  is  not  the  only 
thing  subject  to  his  creditors.  As  to  the  consideration,  that 
in  the  other  case  all  property  is  gone  from  the  debtor,  it  is 
true;  but  to  whom  does  it  go?  Why,  to  the  very  persons  to 
whom  every  husband  and  father  wishes  his  property  to  go^— 
to  his  wife  and  children.  If  it  had  been  secured  to  the  debt- 
or, he  would  have  desired  it  chiefly  to  enable  him  to  do  di- 
rectly what  has  been  done  indirectly;  namely,  provide  for 
his  fkmily.  Admit  that  Beasldy  might,  of  his  charity  or  cap- 
rice, have  transferred  to  his  debtor's  family,  one  hcJf  oi  bis 
debt,  and  that  an  assignment  to  secure  the  two  debts  after  the 
transfer,  is  as  valid  as  one  to  secure  the  whole  to  Beasley 
would  have  been;  yet  we  cannot  r^;ard  this  transaction  as  a 
donation  from  Beasley  to  Mrs.  Edmundson  and  her  childrai. 
It  is  preposterous  to  call  it  so.  A  bounty  is  a  voluntary  act. 
It  was,  indeed,  a  bounty  to  those  persons.  But  to  whom  do 
they  look  as  the  author  of  it?  Whom  do  they  thank  for  it? 
Most  unquestionably  not  Beasly.  They  understood  the  truth 
of  the  case,  and  are  not  such  dupes  as  to  suppose  themselves 
indebted  foi'  this  provision  to  any  thing  but  to  the  power  the 
husband  and  father  had  over  his  creditors,  in  giving  or  refu- 
sing to  him  a  preference  over  other  creditors,  and  to  the  use 
he  made  of  that  power.  The  gift  was  not,  therefore,  the  gift 
of  Beasly — ^not  his  free  gift.  It  was  forced  from  him,  or  pur- 
chased from  him,  by  making  his  transferring  one  half  the 
debt  to  the  debtor's  family  the  condition  and  the  price  of  get- 
ting any  part  of  it  for  himself.  The  question  is,  will  the  law 
allow  such  a  use  to  be  made  of  the  right  to  give  a  preference 
among  creditors?  We  think  not.  The  rule  has  been  carri- 
ed far  enough  in  permitting  preferences  to  be  eflected  by  vol- 
untary assignments.    It  is  too  late  to  question  that  power; 
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and  generally,  the  exercise  of  it  is  sustained  without  enquir-  I>ec.  I840 
ing  into  the  debtor's  motives  for  particular  preferences.  But  ""j^^^ 
that  must  be  understood  of  preferences  between  real  creditors,  y 
and  cannot  be  applied  to  the  case  of  one,  who  is  made  to  ap-  Edmand- 
pear  to  be  a  creditor,  without  giving  anjc  value,  and  by  the 
mere  contrivance,  art  or  bounty  of  the  debtor  himself.  To 
uphold  such  a  transaction  as  this,  would  not  be  to  treat  the 
preference  we  are  speaking  of  as  founded  on  the  equity  of 
the  creditor  to  save  himself,  or  even  as  the  privilege  of  the 
debtor  to  be  exercised  for  the  benefit  of  the  preferred  credit- 
ors; but  it  would  be  to  convert  it,  or  to  suffer  and  entice  in- 
solvent debtors  to  convert  it,  into  a  valuable  interest  in 
themselves^  as  a  means  of  directly  providing  for  their  fami- 
lies, and,  in  so  doing,  of  indirectly  providing  for  themselves. 
A  Court  of  Justice  is  not  to  be  duped  by  the  mere  lan- 
guage parties  may  use.  We  are' to  look  at  what  was  said 
and  done,  both,  and  to  understand  the  whole  in  its  substance, 
as  the  parties  understood  it  at  the  time.  It  is  said,  the  gift 
of  the  debt  was  made  by  Beasley,  and  that  it  must  be  so,  as  it 
was  his  debt,  and  nobody  else  could  give  it.  But  that  is 
a  view  limited  by  the  foons  of  the  transaction;  whereas^ 
forms  signify  nothing  upon  an  occasion  of  this  sort^  Beasley 
gave  the  debt,  but  at  whose  instance?  to  whom,  and  from 
what  motive?  He  gave  it,  at  the  instance  of  the  debtor j  to 
the  debtor's  family,  and  as  the  only  means  of  receiving  any 
thing  from  the  debtor  for  himself.  Is  it  not  plain  that  sub- 
stantially this  was  not  a  gift  by  Beasley  to  the  wife  and  chil- 
dren, but  a  gift  to  them  by  Edmundson  himself?  Beasley 
bargains  with  the  debtor  that  he  will  put  up  with  half  of  his  ' 
debt;  and  as  to  the  other  half-— which,  in  respect  of  his  own 
interest,  was  extinguishedp-4ie  stipulates  with  the  debtor 
that,  instead  of  totally  extinguishing  it,  he  will  keep  it  on  foot 
for  the  benefit  of  the  debtor  himself,  or  any  person  he  may 
designate.  He  then  nominates  his  wife  and  children;  and 
upon  the  surrender  of  the  former  note,  he,  the  debtor,  exe^ 
cutes  a  new  note  for  one  half  the  sum,  to  a  person  in  trust 
for  his  own  wife  and  children.  Yet,  it  is  said  he  did  not  give 
them  this  sum  of  money;  but  that  Beasley  did!  The  Court 
cannot  be  so  blind  as  not  to  see  through  so  simple  and  shal^ 

10 
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Dec.  1640  low  an  artifice  as  this;  nor  be  so  insensible  to  good  morals  a- 
j^.  mong  the  trading  classes,  and  to  the  tendency  of  snch  a 

y  transaction  to  break  down  the  security  of  creditors,  and  to 
Edmund-  put  them  completely  in  the  power  of  the  debtors,  as  to  hesi- 
"^  ^  '  tate  in  declaring  that,  in  law,  such  a  provision  cannot  stand, 
and  that  the  deed  is  void  as  against  the  plaintiff  so  far  as  it 
is  a  security  for  the  debt  in  question.  It  is  true,  Shield  and 
those  whose  interests  he  represents,  are  not  themselves  guilty 
of  any  fraud.  But,  then,  they  are  mere  volunteers,  who  gave 
nothing;  for  this  debt,  but  acquired  their  interest  entirely  by 
the  fraud  and  dishonesty  of  the  person,  who  made  this  con- 
veyance as  a  security  to  them.  Though  innocent  them- 
selves, they  cannot  derive  a  good  title  through  that  person, 
but  must  take  it  tainted  with  his  fraud.  At  the  bar  it  was  al- 
so urged  that  the  deed  was  void  as  a  security  for  the  residue 
of  the  debt  to  Beasley  himself;  and,  indeed,  that  it  was  void 
as  an  entire  deed,  in  respect  to  all  the  debts  mentioned  in  it, 
if  the  plaintiff  had  impeached  it  to  that  extent.  Perhaps  it 
will  be  found  difficult,  upon  principle  or  authority,  to  exone- 
rate Beasley  from  the  consequences  of  his  privity  in  that  part 
of  the  case  which  taints  the  deed  and  renders  it  void,  to  some 
purpose  at  least  But,  as  it  obvious  that  he  was  more  sinned 
against  than  sinning,  and  was  innocent  of  any  actual  intent 
to  injure  any  person,  but  aimed  to  save  himself,  the  Court 
would  most  reluctantly  pronounce  the  deed  ineffectual  as  a 
security  for  his  half  of  the  debt;  and  will,  at  leaft,  defer  do- 
ing so  until  the  question  has  been  farther  considered  and  it 
shall  be  found  necessary  to  the  justice  due  to  this  plaintiff. 
At  present,  it  is  to  bo  hoped  there  will  be  no  such  necessity. 
The  trustee  does  not  give,  in  his  answer,  an  account  of  the 
trust  fund;  but  it  is  intimated  that,  when  got  in,  it  may  be 
sufficient  to  satisty  all  the  debts  mentioned  in  the  deed,  and 
leave  a  small  surplus;  which,  of  course,  would  be  applicable 
to  the  plaintiff's  judgment,  whether  the  deed  stood  or  not.  If 
the  fiind  should  realize  those  expectations,  then,  after  putting 
out  of  the  way  the  debt  due  on  the  note  to  Shield,  the  means 
will  be  ample  to  pay  the  plaintiff,  without  interfering  with 
Beasley's  right  to  have  his  debt  satisfied  out  of  the  fund. 
Therefore,  afler  declaring  that  no  part  of  the  fund  in  the 
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hands  of  Nicholsi  the  trastee,  shall,  as  against  the  plaintiff  I>m-  1840 
be  applied  to  the  debt  to  Shield,  the  decree  must  direct  an 
enquiry  and  account  of  the  trust  fund,  and  of  the  debts  paid 
or  payable  thereout,  so  as  to  enable  us  to  see  what  sum  will  be 
applicable  to  the  plaintiff's  demand.  Should  theie  be  suffi- 
cient without  intercepting  what  would,  according  to  the  deed, 
go  to  Beasiey,  we  need  not  consider  the  question  just  alluded 
CO,  as  the  deed  is,  at  all  events^  good  between  the  parties,  and 
Beasiey  can  call  for  any  funds  in  the  hands  of  the  trustee^ 
not  claimed  by  another  creditor. 
Per  Curiam.  Decree  accordingly. 


GEORGE  KING  vs.  JOSEPH  KINCEY. 

The  plaiotiffi  by  an  absolate  deed  of  bargain  and  tale,  oonyeyed  a  tract 
of  land  to  the  defendant.  At  the  time  of  the  execation  of  the  deed, 
the  defendant  agreed  that  the  plaintiff  might  have  the  land  back,  pro- 
vided he  repaid  the  parchase  money  and  interest  within  two  years,  or, 
if  he  conld,  within  that  time,  sell  it  to  one  who  woold  give  a  higher 
price.  Both  parties  spoke  of  it  as  a  sale,  and  the  price  given  was 
the  fall  valae  of  the  land.  Held  that  this  agreement  amounted  only 
to  a  contract  for  the  re-sale  of  the  land  within  two  years,  and  did  nor 
constitute  a  mortgage. 

This  was  a  case  transmitted  to  this  court  from  the  Court 
of  Equity  of  Jones  cininty,  where,  at  the  Fail  Term,  1840^ 
it  had  been  set  for  hearing  upon  the  bill,  answer,  exhibits 
and  proofs.    The  facts  are  stated  in  the  opinion  of  the  court 

No  counsel  for  the  plaintiff. 

J.  H,  Bryan  for  the  defendant 

Daniel,  Judge.  The  plaintiff  filed  this  bill  on  the  29th 
of  November,  1833,  to  enjoin  the  defendant  from  proceeding 
in  an  action  of  ejectment  against  him,  and  also  to  redeem 
what  he  alleges  to  be\i  mortgage  of  the  land  to  the  defend- 
ant.   The  plaintiff  alleges  that  he,  being  distressed  S>r  mo- 
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Deo.  1840  ney  to  pay  hia  debts,  agreed  to  mortgage  to  the  defendant  the 
jQ^  land,  220  acres,  worth  $3,000,  for  the  sum  of  $1,300;  {hat, 
▼  being  an  illiterate  man,  it  was  agreed  between  them  that  the 
Kincoy.  defendant  should  have  the  mortgage  deed  prepared;  that,  in* 
stead  of  a  mortgage  deed,  he  had  prepared  an  absolute  deed 
of  bargain  and  sale  with  a  covenant  of  warranty.  The 
plaintiff  proceeds  to  state,  that  he  being  much  distressed  with 
his  debts,  and  having  no  other  person  to  aid  him  but  the  de- 
fendant, and  then  having  great  confidence  in  his  word,  did, 
on  the  26th  of  September,  1829,  execute  the  said  deed,  under 
a  parol  agreement,  made  at  the  time,  that  he  might  redeem 
the  land  in  two  years;  that  on  the  25th  of  November,  1833, 
he  tendered  to  the  defendant  all  the  money  due  to  him  on 
the  said  mortgage,  but  he  refused  to  accept  it,  or  to  reconvey 
the  land,  and  brought  a  suit  at  law  to  oust  the  plaintiff  of 
his  possession. 

The  defendant,  in  his  answer,  says  that  the  plaintiff  offer- 
ed to  mortgage  the  land  to  him  for  a  loan  of  money; 
but  he  expressly  and  distinctly  refused  to  make  any  such  a- 
greement,  but  told  the  plaintiff  that  he  would  purchase  the 
land  absolutely.  "Whereupon  an  agreepQent  for  the  absolute 
ssale  was  entered  into  between  them,  and  they  both  went  to  a 
mutual  friend  to  have  the  deed  prepared,  which  was  accord- 
ingly done,  and  the  deed  was  distinctly  read  over  to  the 
plaintiff,  and  he  executed  the  same,  well  understanding  its 
purport.  The  defendant  admits  that  he  did  agree  with  the 
plaintiff  to  re-sell  the  land  to  him,  in  two  years,  for  the  same 
sum  of  money,  with  interest;  or  to  convey  it  to  his  ap- 
pointee, if  such  appointee  wouid  give  a  larger  sum.  But  he 
denies  that  the  deed  by  him  taken,  was  ever  intended  to  be  a 
mortgage  to  secure  any  debt  or  demand,  which  the  defend- 
ant had  on  the  plaintiff.  The  defendant  says  that  the  price 
by  him  paid  for  the  land  ($1,300)  was  a  full  and  fair  price 
for  the  same;  that  he  afterwards  leased  the  said  land  to  the 
plaintiff  for  two  successive  years,  expecting  that  he  might 
fivail  himself  of  the  agreement  for  a  re-sale;  that  the  plain- 
tifff  failing  to  comply  with  the  agreement  to  re-purchase  with- 
in the  time  limited,  he,  at  the  expiration  of  the  two  years^ 
occupied  and  cultivated  himself  all  the  land,  except  the 
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dwelling  house  and  some  lots  of  land  near  it,  which  he,  oat  Deo.  1840 
of  hamanity,  let  the  plaintiff  occupy,  as  he  had  then  nooth-    j.. 
er  place  to  move  to.    Since  he  took  possession  oi  the  land,       y 
he,  the  defendant,  has  made  large  improvements  in  clearing,  Kiocey. 
ditching  and  fencing.    The  defendant  denies  that  the  plain- 
tiff is  illiterate;  he  denies  any  circumvention  or  undue  advan- 
tage taken  of  the  plaintiff  to  obtain  the  said  absolute  deed  of 
bargain  and  sale.    To  this  answer  a  replication  was  put  in 
by  the  plaintiff 

There  has  been  a  great  deal  of  testimony  taken  in  this 
cause;  many  witnesses  have  been  examined,  and,  among  the 
Test,  Emanuel- Jarman,  who  wrote  the  deed.  He  says  that 
King  and  Kincey  came  to  his  house,  and  both  parties  re> 
quested  him  to  write  a  warranty  deed  for  the  land,  which  he 
did.  Eang  said  he  had  sold  his  land  to  Kincey.  Kincey 
said,  at  the  time  of  receiving  the  deed,  that  if  King  would 
refund  the  sum  given  for  the  land,  within  two  years  from 
that  time,  he  would  return  the  land  in  a  quit  claim  deed.— 
Witness  understood  this  to  be  a  part  of  the  contract  F.  H. 
Jarman,  the  subscribing  witness,  states  that  King  then,  and 
at  that  time,  said  he  had  sold  the  land  to  Kincey;  asked  his 
fsither  to  write  the  deed;  it  was  done;  they  executed  it,  and 
he  witnessed  it.  Kincey  then  stated  that  he  bad  bought  the 
land  to  save  himself,  and,  when  King  paid  him  his  money 
and  interest,  he  would  give  the  land  up  to  him  again.  Sev- 
eral of  the  witnesses  depose  that  King  told  them  that  he  had. 
sold  the  land  to  Kincey,  but  that  he  had  two  years  to  get  it 
back,  by  paying  the  same  money,  or  selling  it  to  any  other 
person  at  a  higher  price  than  Kincey  had  given  for  it.  There 
is  proof  that  King  knew  how  to  write,  and  read  writing.—. 
He  knew  what  he  was  doing  when  he  executed  the  deed. — 
There  is  no  proof  that  Kincey  circumvented  him,  or  impos- 
ed on  the  weakness  of  his  understanding,  to  get  him  to  exe- 
cute an  absolute  deed,  when  he  intended  a  mortgage.  As  to 
the  value  of  the  land  there  has  been  a  number  of  witnesses 
examined.  Of  those  on  the  part  of  the  plaintiff,  some  say 
it  was  worth  21,300— one  says  it  was  worth  S^,000.  Of 
those  on  the  part  of  the  defendant,  three  say  it  was  woirth 
only  $1,000— several  say  (and  they  are  good  farmers,  and 
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Dec.  1840  men  of  standing  in  the  ndghboriiood)  that  the  price  given 
(21,300)  was  a  fall  and  fair  price  for  the  fee  simple  in  the 
said  land.  Upon  the  whole  case  therefore,  we  are  of  the  o- 
pinkm  that  a  mortgage  was  not  intended  by  the  parties,  at 
the  time  of  the  execution  of  the  deed;  but  that  the  defend- 
ant agreed  by  parol  to  re-nell  to  the  plaintiff  or  to  his  ap- 
pointee^ in  two  years  from  the  date  of  the  deed,  for  the  same 
sum  tp  the  plaintiff,  or  to  his  appointee,  if  he  would  give  a 
larger  sum.  From  all  the  testimony,  we  think  $1,300  was 
a  feir  and  full  price  for  the  land  at  the  date  of  the  deed.  There 
is  nothing  in  the  evidence  to  show  that  the  parties  contem- 
plated a  mortgage.  There  is  nothing  to  shew  that  the  plaintilT 
was  taken  in  or  oppressed  by  the  defendant.  The  plaintiff 
did  not  make  application  to  re*purchase  the  land  in  the  time 
agreed  upon,  and  he  now  has  no  right  to  complain.  The  bill 
must  be  dismissed  with  costs. 
Per  Curiam.  Decree  accordingly. 


GEORGB  W.  BROWN  &;al.  m.  JAMES  J.  LONG  &  al. 

Where  a  plaintiff  obtains  a  Jadgment  at  law,  which  becomei  dormant,  it 
it  not  necessary  to  reTive  it  in  order  to  enable  him  to  apply  to  a  Court 
of  Equity  for  its  aid,  in  procuring  satisfaction  of  the  judgment. 

It  is  generally  necessary  to  issue  an  execution  at  law,  before  coming  in* 
to  tLi6  Court  for  its  aid,  1st,  because,  where  the  object  is  to  clear  the 
title  of  property,  alleged  to  be  subject  to  execution,  from  incumbrao* 
cesi  &e.y  the  execution  must  be  issued,  that  it  may  create  a  lien  on 

>  that  specific  property— dndly,  that  it  may  appear,  from  the  return  of 
nuHa  bonoj  that  the  defendant  has  no  property  which  can  be  reached 
by  an  execution  at  law.  But  so  further  execution  is  necessary  where 
the  defendant  has  been  once  taken  on  a  ca.  la.,  and  discharged  under 
the  insolvent  debtor^s  law;  and  where  he  admits,  in  his  answer  to  the 
bill,  that  he  has  nothing  tangible  by  an  execution,  but  only  cAoteatnoe- 
iion  held  in  trust  for  him. 

This  case  came  originally  before  this  Court  upon  demur- 
rer, which  was  overruled.  See  2  Dev.  dr.  Bat.  Eq.  138.  Tha 
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Cttuse  was  then  remanded,  and  the  defendants,  Long,  Haidie  Dee.  1840 
and  Hargrove  answered,  and  the  other  defendants  let  the  bill  "^ 
be  taken  pro  confesso  against  them,  and  set  for  bearing  ex    et  al. 
parte.    Having  been  set  for  hearing  in  Rowan  Court  of  E*    ^ 
quity  upon  the  bill,  answers,  judgment  pro  confesso^  exhib-    et^. 
its  and  interlocutory  order,  the  case  was,  at  the  Fall  Term, 
1840,  transmitted  to  this  Court  for  a  determination.    The 
only  ground  upon  which  the  defendant  now  resisted  the 
plaintiff's  recovery  was,  that  the  judgment  at  law  of  Camp- 
bell &,  Brown  against  Long,  sought  to  be  enforced  by  this 
bill,  (see  former  case)  were  dormant  at  the  time  the  bill  was 
filed,  and  that  Campbell's  judgment  is  still  so. 

Iredell  for  the  plaintiff. 

J.  H.  Bryan  and  Boyden  for  the  defendants. 

RuFFiN,  Chief  Justice.  It  appears,  upon  the  pleadings, 
that  the  plaintifl^  Brown,  gave  to  the  plaintiff,  Campbell,  bis 
bond  with  surety  for  the  amount  of  the  debt  of  Long,  one  of 
the  defendants,  to  Campbell,  for  which  Brown  was  Long's 
surety;  and  that  thereupon  Campbell  assigned  the  judgment 
at  law  to  the  plaintiff  Cowan,  in  trust  for  Brown.  It  is  ad- 
nutted,  by  the  defendants  who  have  answered,  that  Josiah 
Huie  and  Robert  Huie  were  respectively  indebted  to  Long 
by  bonds  in  the  sums  mention^  in  the  bill,  and  that  he, 
Long,  endorsed  the  bonds  to  the  defendants,  Hardie  and  Har- 
grove, in  trust  for  himself,  and  to  enable  them  to  collect  the 
debts  for  his  benefit.  It  is  also  admitted  by  them  that  the 
defendant  Long  has  no  visible  or  tangible  property.  But 
Long  states,  in  his  answer,  and  such  is  the  fitct,  that,  at  the 
filing  of  the  bill,  both  the  judgment  obtained  by  Campbell 
and  that  obtained  by  Brown  against  Long,  were  dormant; 
and  although,  pending  this  suit,  the  latter  has  been  revived, 
Campbell's  judgment  is  still  dormant;  and,  for  these  xeasons^ 
he  insists  that  there  can  be  no  relief  here  in  respect  to  either 
of  the  judgments. 

An  order  was  made  by  consent,  in  the  Court  of  Equity  of 
Rowan  county,  that  the  Master  of  that  Court  should  collect 
the  moneys  due  on  the  bonds  of  the  Huie's,  and  hold  the 
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Dec.  1640  same  subject  to  the  decree  of  the  Court;  and  the  canae 

gj^^^   set  for  hearing  and  sent  to  this  Court. 

et  eh        But  a  single  question  arises  in  the  present  state  of  this  case; 

j^^      which  is,  whether  the  plaintifEs  are  precluded  from  the  le* 

el  J.  lief  to  which  they  would  otherwise  be  entitled,  because  die 
judgments  at  law  were  dormant,  when  the  bill  was  filed,  and 
one  of  them  is  yet  so?  Upon  the  consideration  of  it,  our  a< 
A  ereditor  V^^^^  ^  agaiust  the  objection  made  by  the  defendants, 
who  bai  yfe  agree  that  the  creditor  must  shew  himself  to  be  so  by 
elaim!  mart  judgment;  for  it  is  only  after  he  has  established  his  debt  at 
atu!t\'b^  law,  that  he  can  claim  the  interposition  of  this  Court  to  aid 
■STthcaid**^^™'  either  by  making  his  esecution  at  law  effectnaU  or  by 
of  this  giving  him  relief  by  decree  in  this  Court,  in  the  nature  of  an 
^^'^'^  execution.  Rambaut  8f  ah  vs.  Maypld  Sf  al.j  1  Hawks, 
TheemieofSS.  But  here  the  debts  have  been  reduced  to  judgments, 
Tt.  May-  and  thus  their  justice  conclusively  established.  It  is  true  no 
Hawks  85«  executiou  could  regularly  issuc  ou  them,  while  dorm&nt  But 
aroroTed.  ^^^^  ^^^^  ^^^  ^  ^^^  ^^^^  ^  presumptiou  of  satisfaction  as 
to  render  an  execution,  if  issued,  void.  It  is  only  irregular, 
tionl^^  ^^^  ^^Y  ^  ^^  ^^®  A^  ^^^  instance  of  the  party.  Oxley  vs. 
Sint^jSg-^*^^'  3  Murp.  250— Dawson  vs.  Shepherd,  4  Dev.  497. 
ment  is  notMuch  less  Can  it  be  assumed,  in  this  suit*  that  the  judgmenta 
on] J  k^are  satisfied,  or  that  the  whole  debts  do  not  remain  justly  due, 
niar.  \irhen  the  debtor  himself,  after  admitting  the  original  debts  ' 
The  ease  of  and  judgments,  does  not  pretend,  in  his  answer,  that  he  has 
MlLle^a  ^^^^  P^^  ^^®  ^^^  ^P^^  either.  The  arrangement  between 
2J^^^^^  Campbell  and  Brown  does  not  amount  to  payment;  for,  to  a- 
Ts.  shep.  void  any  possible  inference  of  the  sort,  an  assignment  is  ta- 
DeT.*497,  ken  to  a  third  person,  which  has  been  hdd  sufficient  to  keep . 
^^^   the  security  on  foot    Hodges  vs.  Armstrongs  3  Dev.  263— 

Sherwood  vs.  Collier^  3  Dev.  380. 
of  Ho!^  Then  with  regard  to  issuing  an  execution  on  a  judgment, 
Iiro^^*  before  coming  into  this  Court,  we  agree  likenHse  that  it  is 
^'^^'  &®°®^'^y  proper  and  necessary,-and  that  for  seveml  reasons. 
wood  T^'  Where  the  object  of  coming  into  a  Court  of  Equity  is,  to  as- 
Detl'ssb^  certain  incumbrances,  to  set  aside  conveyances  as  fraudulent, 
**  nroJlrf  ^^  otherwise  clear  the  title  of  property,  which  the  creditor  al- 
leges is  liable  to  be  sold  under  execution  at  law,  the  suing 
out  of  an  execution,  before  filing  the  bill,  is  indispensable,  to 
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create  a  specific  liea  oo  the  particular  property  in  respect  to  I'm*  1840 
which  relief  is  sought.  Bat,  if  the  property,  out  of  which  the  ""^^^^^ 
satisfaction  is  sought,  be  an  equitable  right  merely  or  any  oth-    et  al. 
er  right,  which  cannot  be  reached  by  a  legal  execution,  it  is    ,  ^ 
Tain  to  issue  the  execution,  so  far  as  respects  the  creation  of    et  d. 
a  lien;  for,  if  issued,  it  could  have  no  such  effect.    It  is,  how- 
ever, ordinarily  proper,  even  in  such  a  case  as  the  last,  to  take 
out  an  execution;  but  for  a  difieient  purpose,  namely,  to  es- 
tablish, by  demanding  property  from  the  debtor  and  a  return 
of  ntiUa  bcna^  that  satisfaction  cannot  be  had  at  law  out  of  who  h^lt* 
any  other  effects  of  the  debtor;  and,  for  that  reason,  that  thejjj^^^n^ 
creditor  was  compelled  to  come  into  a  Court  of  Equity,  fortiythe  le- 
satisfaction  out  of  such  of  Ibe  debtor's  effects  as  that  CouitS^o^ 
only  can  reach.    A  Court  of  Equity  never  interposes  in  be-^^',*5JJ^ 
half  of  a  mere  legal  demand,  until  the  creditor  has  tried  thepow  iaiui 
legal  remedies  and  found  them  ine^ectual.    Then,  and  not 
before,  this  Court  lends  its  extraordinary  aid.    McKay  vis.  tim  cue  of 
WUliams,  1  Dev.  ib  Bat  Eq.  398— flamftau/  ^  aL  vs.  wm2«^ 
May  field  ^  a2.,  1  Hawks/  85.    But,  in  the  present  case,  the  ]^j^ 
necessity  fcr  the  action  6f  this  Coutt  sdffldenfiy  irppedrs,^!e>ted 
without  resorting  to  further  ejcecutiond  at  taw.    The  debtor  ed.  ^^** 
was  once  taken  in  execution,  and  obtained  his  discharge  as 
aa  insolvent;  and  he  now  admits  that,  when  this  bill  was  fil- 
ed, and  when  he  answered,  he  had  nothing  tangible,  nor  any 
effects  but  these  equitable  demands,  due  on  notes  assigned  by 
himself  and  held  in  trust  for  him.    What  useful  purposjs 
could  a  further  execution  answer  in  such  a  case?    None 
whatever.    It  could  create  no  lien,  nor  could  it  establish  as 
clearly  as  it  is  established  by  the  answers^  that  the  creditor 
could  not  obtain  satisfaction  at  law,  or  by  means  of  any  ex- 
ecution but  such  as  this  Court  can  supply. 

We  therefore  think  the  defence  must  ^1;  aoddefblare  the 
plaintiff  Brown  entitled  to  satisfaction  of  theprMcipal  money, 
and  interesti  and  the  costs  due  on  the  twp  judgments,  out  of 
the  moneys  arising  from  the  bonds  of  tbd  Huies;  and  it  must 
be  reiened  to  the  Master  to  enquire  and  report  the  sums  due 
in  respect  thereof;  and  also,  the  ^faster  of  the  Court  of  Equi- 
ty for  Rowan  county  must  be  direeted  to  pay  into  this  Couft 
the  moneys  arising  from  tb«  said  bonds  of  josiah  Huie  and 

11 
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Dee.  1840  Robert  Haie,  as  he  may  collect  the  same,  to  be  applied  aa  far 
as  necessary  to  the  satisfaction  of  the  plaintiff's  said  de- 
mands and  the  costs  of  this  suit 
Per  Curiam.  Decree  accordingly. 


ELI  SHERRILL  &  al.  w.  JAMES  HARRELL  ftal. 

Where  in  an  injanction  case  there  ia  a  probability,  from  the  faete  stated 
in  the  biU,  and  not  denied  by  the  anawer,  of  the  plaintiflf 'a  aaatalning 
hia  claim  for  relief,  a  motion  to  diaaolve  the  injanction,  npon  the  com- 
ing in  of  theanawera,  oaght  not  to  be  granted. 

It  is  not  proper  to  aay,  "  the  caae  eonUng  on  tobe  heard  u^on  the  bill,  an. 
awer,  ezhibita,  &e.,  it  ia  ordered  and  decreed  that  the  injanction  be  . 
conlinaed  utiHl  the  ton^'n^'— becanae  heie  is  an  abanrdity  in  terms, 
and  a  canse  can  only  be  heard  when  it  ia  regolarly  set  down /or  hear' 
tMg,  according  to  the  conrae  of  the  Coart.  A  moticm  to  diaaoWe  is  a 
mere  motion  in  the  progress  of  the  caase,  preliminary  to  its  hearing. 

This  was  an  appeal  from  an  interlocutory  order  of  the 
Court  of  Equity  of  Lincoln  county,  made  in  the  cause  by  his 
honor  Judge  Pearson,  overruling  a  motion  to  dissolve  the 
injunction,  which  had  been  granted,  and  directing  the  injunc- 
tion to  be  continued  until  the  hearing.  The  facts,  so  far  as 
they  are  relevant  to  this  question,  aie  stated  in  the  opinion  of 
the  Court. 

Saunders  and  Hoke  fat  plaintiff. 

W.  J.  Alexander  for  defendants. 

Gaston,  Judge.  This  case  has  been  brought  before  us 
by  an  appea\  from  an  interlocutory  order  of  the  county  of 
Lincoln,  refusing  to  dissolve,  and  continuing  until  the  hear- 
ing of  the  cause,  an  injunction  which  had  issued  upon  the 
filing  of  the  biU. 

The  bill  and  the  answers  are  very  voluminous;  and  it  is 
not  necessary,  for  the  purpose  of  deciding,  or  of  shewing  the 
grounds  of  our  decision,  upon  the  subject  matter  of  this  ap- 
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peal,  to  set  them  forth  in  detail.  It  will  be  su^ient  to  Oec.  I8i0 
state,  that  upon  the  bill  and  the  answers  it  appears,  that  a"jr  IjjT 
weak-minded  though  not  insane  man,  of  handsome  fortune  et  al. 
and  little  indebted,  entered  into  a  contract  with  one  of  the  de-  ^ 
fendants,  who  was  his  connection  by  marriage,  and  in  pos*  ^^ 
session  of  his  unbounded*  confidence,  not  a  man  of  lai^  es- 
tate, and  considerably  involved  in  debt,  by  which  he  con- 
veyed away  nearly  all  that  he  had  on  earth — the  house  in 
which  he  lived,  his  plantation,  negroes,  stock  and  furniture 
of  every  description — in  absolute  property,  upon  a  simple  en- 
gagement, without  security,  to  afford  him  subsistence  during 
life.  It  also  appears  that,  immediately  after  this  contract 
was  executed,  differences  arose  between  the  parties,  which 
led  to  repeated  attempts  on  the  part  of  the  grantor  to  have  it 
annulled;  that  in  the  course  of  these  negotiations,  the  de- 
fendant exercised  all  the  powers  over  the  plaintiff's  will, 
which  followed  upon  this  change  of  dominion  in  the  prop? 
erty,  such  as  removing  the  negroes,  taking  away  the  provis- 
ions, and  bargaining  for  the  sale  of  the  house  and  plantation; 
that  under  these  circumstances,  he  and  the  two  other  de- 
fendants, who  were  cognizant  of  all  that  was  done,  succeed- 
ed in  obtaining  from  the  imbecile  and  distressed  man  at  least 
three  negroes,  and  bonds  for  $2,400;  the  only  consideration 
for  all  which  was,^  his  liberation  from  the  oppressive  con- 
tract. Now  it  is  not  for  us  to  anticipate  how  these  matters 
shall  appear,  when  the  cause  shall  be  brought  to  a  hearing; 
and  we  are  reluctant  to  express  any  opinion  which  may  prej- 
udice the  case  of  the  defendants*  But  we  have  no  difficulty 
in  saying  that,  notwithstanding  all  the  matters  averred  in 
the  answers,  enough  of  the  bill  stands  undisputed  and  un- 
explained, fully  to  justify  the  order  lor  retaining  the  injunc- 
tion until  the  hearing.  There  is  such  a  sufficient  probabili- 
ty of  the  plaintiff's  sustaining  his  claim  for  relief,  as  to  for- 
bid a  motion  which,  if  successful,  might  render  any  decree  ^ 
then  obtained  by  him,  altogether  unavailing. 

We  deem  it  fit  to  notice  a  confusion  in  the  statement  made 
up  for  this  Ck)urt,  which,  if  it  corresponds  with  the  entries 
and  orders  below,  may  tend  to  inconvenience.  The  trans- 
script  states  that  a  motion  was  made  to  dissolve  the  iujunc- 
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Dao.  1840  tion,  and  then  proceeds  thus:  <<  the  case  coming  on  to  be 
"  ""^  ^  heard  upon  the  bill  and  ansvirers,  exhibits  filed  and  argumenc 
of  counsel,  it  is  ordered  and  decreed  that  the  injunction  be 
continued  until  the  hearing."  Here  is  an  absurdity  in  terms. 
How  can  the  Court  order  the  injunction  to  be  kept  up  until 
the  hearing  of  the  cause,  when  the  cause  is  already  heard? 
A  motion  to  dissolve  the  injunction  does  not  bring  on  a  hear- 
ing of  the  cause.  It  is  a  motion  made  in  the  progress  oi  a 
cause,  and  preliminary  to  its  hearing.  The  bill^  answers 
and  exhibits  may  be  read  upon  that  motion,  with  a  view  to 
the  determination  upon  it.  But  the  cause  is  not  to  be  heard 
until  it  has  been  set  down  for  hearing;  and  it  is  not.  to  be  set 
down  for  hearing,  until  a  full  opportunity  has  been  had,  ac- 
cording to  the  established  course  of  the  Court,  of  putting  it 
into  a  state  fit  for  an  adjudication  upon  its  merits. 

A  certificate  will  be  sent  to  the  Court  below,  in  conformi- 
ty to  this  opinion;  and  there  must  be  judgment  here  against 
the  appellant  for  the  costs. 
Per  Curiam.  Decree  below  a^rmed. 


JOHN,  BIRD,  Adm'r.  &e.  n.  MARjQARET  GRAHAM  U  al. 

Lapse  of  time  conetitates  do  bar  to  the  claim  of  tbe  next  of  kin  against 
an  administrator,  bnt  only  raises  a  piesomption  that  satisfaction  has 
been  made,  or  tbe  claim  to  it  abandoned. 

The  farthest  the  coort  has  gope  in  raising  this  presnroption,  is  wheris 
there  has  been  an  iptorval  of  twenty  yean  e^er  the  time  appoinUdfor 
settlement  with  the  next  cf  kin^  and  there  has  been  no  claim  made^  no 
explanation  given  of  the  delay  to  claim,  and  no  cirpnmstanee  uppear-- 
ing  to  shew  the  trast  yet  nndosed. 

The  bill  in  this  case  wa9  filed  in  the  Court  of  Equity  of 
Montgomery  county.  Afier  the  case  had  been  set  for  bear- 
ing in  that  Court,  it  was  transmitted  to  this  Court,  in  which 
a  decretal  order  declaring  the  rights  of  the  plaintifi|  was 
piade  at  December  Term,  1835 ;  but  the  Court  then  de- 
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clined  to  make  a  final  decree  for  the  want  of  necessary  par-  ^^'  1B40 

ties,  and  remanded  the  cause  for  that  purpose.     These  par-     ^.  . 

ties  having  been  made  and  having  filed  their  answers,  the       t 

case  was  returned  to  this  Court  for  a  final  determination— all  Oraham 

fit  «i 
the  facts  will  be  found  in  the  report  of  the  case,  1  Dev.  A 

Bat.  Eq.  169,  and  the  grounds  on  which  this  court  now  de- 
cides are  stated  in  the  opinion  delivered. 

Mendenkall  for  the  plaintiff. 
'    Winston  for  the  defendants. 

Gaston,  Judge.  At  December  Term,  1835,  a  decretal 
order  was  made  in  this  cause,  declaring  that  the  plaintiff,  as 
administrator  of  Charlotte,  his  deceased  wife,  was  entitled  to 
one  undivided  sixth  part  of  the  female  alaire,  Oney,  former^ 
ly  the  property  of  Robert  Graham,  the  father  of  the  said 
Charlotte,  and  of  the  inccease  of  said  Oney.  But  at  the 
same  time,  we  declined  rendering  any  final  decree,  notwith* 
standing  the  parties  then  beG^re  us  had  waived  all  objec- 
tions for  want  of  parties,  because  we  deemed  it  indispensa- 
ble  that  the  persons  actually  holding  these  slaves  should  be 
brought  before  the  court  The  reasons  which  induced  us  to 
make  this  declaration,  are  set  forth  in  the  opinion  published, 
1  Dev^,  4*  Bat.  Eq.  169.  The  bill  has  since  been  amended 
by  mddng  all  the  necessary  parties  thereto,  and  it  is  now 
brought  on  to  a  hearing,  as  against  the  new  defendants,  and 
for  a  re-hearing  as  against  the  original  defendants,  to  whom 
we  have  granted  leave  to  have  the  former  decretal  order  re- 
examined. 

It  is  unnecessary  to  consider  any  of  the  special  matters  of 
defence  set  up  by  the  new  defendants,  because  these  are  aC> 
firmative  allegatiens  on  their  part,  in  avoidance  of  the^plain- 
tiff 's  claim,  and  the  answers  containing  them  have  been  put 
in  issue  by  a  general  replication,  and  no  proofi  whatever 
have  been  taken  to  support  the  allegations.  But  they  all  rely 
mainly  on  the  ground  of  defence  taken  by  the  original  de« 
fendants,  under  whom  they  set  up  title,  that  the  plaintiff  was 
paid  and  satisfied  in  full  tor  this  claim,  in  a  settlement  with 
the  administrator  of  Robert  Graham,  in  1812;  and  on  an- 
other, to  wit,  that,  according  to  the  established  course  of  the 
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Dae.  1840  court,  a  bill  for  an  account  by  the  next  of  kin  against  an  ad- 

gjj^     ministrator  will  not  be  entertained  after  a  lapee  of  twenty 

T       jeBxsJrom  the  death  of  the  intestate.    We  do  not  so  un- 

Graham  derstand  the  course  of  the  court.  Lapse  of  lime  constitutes 
no  bar  to  the  demand  of  an  account  by  the  next  of  kin  a- 
gainst  the  administrator;  but  it  may  raise  a  presumption  that 
an  account  has  been  rendered,  and  satisfaction  made;  or  the. 
claim  to  satisfaction  abandoned.  The  farthest  that  we  have 
gone  in  raising  such  a  presumption  from  lapse  of  time  is, 
where  there  has  been  an  interval  of  twenty  years  after  the 
time  appointed  for  settlement  with  the  next  of  kin,  and  there 
has  be«n  no  claim  made,  no  explanation  given  of  the  delay 
to  claim,  and  no  circumstances  appearing  to  shew  the  trust 
yet  unclosed.  Upon  the  pleadings,  it  docs  not  appear  that 
such  an  interval  elapsed  in  the  present  case.  But  if  it  did, 
we  have  already  slated,  in  the  opinion  referred  to,  the  cir- 
cumstances disclosed  by  the  defendants,  which  have  brought 
us  to  the  conclusion,  that  the  plaintiff  has  neither  been  paid 
for  his  share  of  Oney,  nor  has  abandoned  his  claim  therefor. 
We  see  no  cause  to  change  that  opinion;  nor  do  we  deem  it 
necessary  to  repeat  the  reasons  upon  which  it  is  founded. 

The  decretal  order  as  heretofore  rendered  is  therefore  con- 
firmedi  and  a  similar  decree  must  be  rendered  against  the 
new  defendants.  The  plaintiff  must  also  be  declared  enti- 
tled to  an  account  of  the  hires  and  profits  of  the  slaves,  but 
such  account  is  not  to  be  carried  back  further  than  to  the 
time  of  filing  the  original  bill.  In  thus  restricting  the  ac- 
count, the  court  is  influenced  by  these  considerations.  We 
have  heretofore  stated  our  belief  that  the  negroes  remained 
in  Mrs.  Graham's  possession,  until  the  division,  by  the  gen- 
eral acquiescence  of  all  interested.  And  when  the  division 
was  made,  leaving  out  the  plaintiff,  it  was,  in  fairness,  in* 
cumbent  on  him  to  give  prompt  notice  of  his  claim  to  those 
who  received  the  negtoes  as  the  next  of  kin;  and  probably 
under  the  supposition  that  there  was  no  other  claimant.  Up- 
on the  taking  of  this  account,  the  commissioner  will  of 
course  give  to  the  defendants  the  benefit  of  all  just  allow- 
lowances. 
Per  Curiam.  Decree  accordingly. 
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JOHN  GUNTER  v$.  JOHN  THOMAS.  Dee.  184D 


Where  the  plaintiff  does  not  prove  to  the  satisfaetion  of  the  Coart,  that 
his  ooDtraet  has  heen  ohtaio^  from  him  by  miatake,  or  by  iopoaition, 
misrepreientatioiiy  fraud  or  aurprise  on  the  part  of  the  defendant,  this 
Conrt  cannot  relieyehim,  althongh  they  may  belieTS  he  baa  been  hard- 
ly dealt  with. 

That  the  plaintiff  entered  into  his  agreement  to  aroid  a  controversy  at 
law;  that  he  was  Ignorant  of  the  law,  and  was  alarmed  by  the  defend- 
ant issabgagainat  him  a  writ  of  fie  exeats  when  it  does  not  appear  that 
the  defendant  saed  ont  that  process  with  an  improper  object,  constitntes 
no  ground  for  relieTinghim  from  a  contract  Tolontarily  and  deliberate* 
ly  entered  into. 

This  was  a  bill  filed  at  September  Term,  1836,  of  Moore 
Court  of  Equity.  The  answer  of  defendant  was  filed,  repli- 
cation entered,  depositions  of  witnesses  taken,  and  then  the 
cause  was  set  for  hearing,  and,  on  affidavit  of  plaintiii^  re- 
moved to  the  Supreme  Court  for  hearing.  The  facts  are  set 
forth  in  the  opinion  of  the  Court 

Winston  for  the  plainti£ 

Badger  and  Mendenhall  for  defendant. 

Gaston,  Judge.  The  material  &cts  stated  by  the  plain- 
tiff  in  his  bill,  as  constituting  his  claim  for  relief,  are,  that  in 
November,  1819,  he  was  appointed  administrator  of  the  es- 
tate of  Benjamin  Thomas,  of  Moore  county,  then  lately  de- 
ceased, and  guardian  of  his  five  infant  children,  among  whom, 
and  a  married  daughter  and  the  widow  of  the  intestate,  all 
the  personal  estate  was  distributable;  that  en  the  13th  of  Feb- 
ruary, 1822,  he  paid  over  to  the  widow,  and  to  the  defend- 
ant, John  Thomas,  one  of  the  wards  who  had  attained  full 
age,  and  to  the  husbands  of  such  of  the  girls  as  were  marri- 
ed, the  sum  of  $142  39  cents  each,  as  the  true  amount  of 
their  respective  distributive  shares;  that  at  February  Term, 
1824|  he  resigned  the  guardianship  of  his  remaining  wards, 
and  hereupon  paid  over  to  John  Tliomas,  who  was  appoint- 
ed guardian  in  his  stead,  the  same  sum  for  each  of  them;  and 
that  in  this  he  thought  he  had  honestly  discharged  his  duty 
as  administrator  and  guardian,  each  of  the  settlements  hav- 
ing been  made  under  the  supervision  of  auditois  appointed 
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Dec.  I840bythe  County  Court    But  the  bUl  charges  th^  afterwards 

Guiiier   ^^^^  Thomas  and  the  rest  of  the  next  of  kin  of  his  intestate, 

T       filed  a  bill  in  equity  against  the  plaintiff  for  an  account;  and 

Thomas,  j^^^  "becoming  old,  and  being  very  unwilling  to  engage  in 
law,  and  conscious  of  having  managed  the  estate  with  good 
faith,"  agreed,  before  answering  the  bill,  with  the  defendant, 
John  Thomas,  to  refer  the  matter  to  Alfred  Oliver  and  Wil- 
liam McLane;  that  they  made  a  report  exhibiting  a  balance 
due  from  the  plaintiff  of  more  than  six  thousand  dollars;  and 
that  this  their  report  was  set  aside  by  the  Court.  The  plain- 
tiff states  that  the  large  amount*  so  reported  due  by  the  a- 
bove  named  referees,  arose  in  part  from  a  claim  of  the  fol- 
lowing kind:  In  the  life  time  of  his  intestate,  a  man  of  the 
name  of  Aughtry  had  taken  charge  of  a  stallion  belonging  to 
his  intestate/  and  had  executed  a  bond  in  the  penal  sum  of 
$1,000,  conditioned  for  returning  the  horse,  at  the  end  of  the 
season,  in  good  order,  and  to  account  for  half  the  money 
which  should  be  received  for  his  services.  Aug^try  had  re- 
turned the  horse  just  before  his  intestate's  death,  but  in  bad 
order,  and  had  not  accounted  for  the  use  of  the  horse;  and, 
after  the  plaintiff  administered,  he  settled  with  Aughtry  and 
received  from  him  one  hundred  dollars,  in  full  satisfaction 
for  all  claims,  and  which  the  plaintiff  deemed  a  full  compen- 
sation; but  the  referees  hold  him  chargeable  for  the  penalty 
ef  the  bond  and  compound  interest  thereon.  And  the  plain* 
tiff  states  that  the  amount  so  reported  was  swelled  improper- 
ly, because  of  the  rejection  of  vouchers  offered  by  him,  which 
were  L^[al,  imd  ought  to  have  been  allowed.  The  bill  then 
proceeds  to  charge,  that  upon  the  suggestion  of  the  defend- 
ant, John,  that  the  plaintiff  was  about  to  remove  his  property 
out  of  the  State,  a  ne  extai  was  issued  in  that  suit,  and  he 
was  conamanded  to  give  bond,  with  surety,  in  the  sum  ci 
eight  thousand  dollars^  conditioned  not  to  remove  the  said 
property;  that  after  this  process  eame  to  the  Sheriff's  hands, 
and  before  it  was  executed,  he  and  the  defendant  referred  the 
whole  matter  in  dispute  to  the  arbitrament  of  Stephen  Ber- 
Fymanand  Cornelius  Dowd,  Jun'r.;  that  these  ubitrators, 
some  time  in  the  year  1834,  entered  upon  the  perfermanoe 
of  the  duty  assigned  them,  and  bad  preceded  theiewitb  ^ 
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far  as  to  reject  many  charges  and  claims  against  the  plaintiff,  i>eo.  1840 
contained  and  allowed  in  the  fomiet  report,  and  thereby  to  "^I    ~" 
reduce  lai^Iy  the  balance  formerly  imported  agdnst  him,       j 
when  John  Thomas  stated  to  him  that  if  the  arbitrators  re-  Thomas, 
duced  that  balance  much,  he  would  not  abide  by  their  award; 
and  proposed  that  they  should  settle  the  controversy  between 
themselves,  to  which  he  agreed;  that  '<  being  without  coun- 
sel, since  the  ne  exeat  hsued,  and  bemg  very  much  fright- 
ened by  that  process,  ignorant  about  law,  fearing,  from  the     - 
defendant's  conversatioti,  that  he  would  be  finally  stripped 
of  every  thing,  for  that  he  would  have  to  pay  the  whole  pen- 
alty of  the  Aughtry  bond  with  cbmpotmd  interest,  and  this 
would  take  every  thing  he  was  worth— -in  this  state  of  alarm  * 
and  confusion,  he  stupidly  and  ignorarttly  agreed  to  give  the^ 
defendant,  and  in  pursuance  of  the  agifeement  did  execute 
two  bonds,  one  for  the  sfum  of  $3,000>  payable  in  notes  on 
the  22nd  November,  1836,  and  the  other  for  $1,316,  payable 
the  22nd  November,  1834;  and  the  defendant  engaged  id 
have  the  bill  dismissed  at  his  proper  costs,  and  to  procure 
from  all  the  parties  plaintifis  thereto,  receipts  in  full  and  re- 
funding bonds,  and  thereupon  executed  to  the  plaintiff  a  bond 
in  the  penal  sum  of  $8,000,  conditioned  for  the  faithful  per- 
formance of  this  engagement. 

The  bill  sets  forth  that  afterwards  he  entered  into  a  new 
agreement  with  the  defendant,  whereby  he  engaged  to  deliv- 
er to  the  defendant  eight  negroes,  at  the  agreed  price  of 
$2,400,  and  to  convey  to  him  a  certain  tract  of  land,  which 
it  charges  to  be  worth  at  least  £2,000,  in  satisfaction  and  dis- 
charge of  the  said  bonds;  and  it  dedares  that,  in  pursuance 
of  this  new  agreement,  he  executed  and  delivered  a  bill  of 
sale  for  the  negroes,  and  that  he  tendered  a  conveyance  of 
the  land,  upon  defendant'sdeliveringtlie  receipts  and  refund- 
ing bonds,  according  to  his  engagement.  The  plaintiff 
charges  that  defendant  refused  to  do  ihis;  alleges  that  the  ne- 
groes are  worth  more  than  two  thousand  four  hundred  dol- 
lars; that  defendant  and  a  brother  of  his  have  entered  into 
possession  of  said  tract  of  land;  and  declares  that  when  the 
plaintiff  made  this  last  agreement  with  the  defend^mt,  he  did 
not  believe  he  was  indebted  to  the  defendant,  or  to  his  broth- 

12 
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Dec.  1840  ers  and  sisters;  but  that  be  entered  into  the  same  for  the  pur- 
"T~""  pose  of  being  freed  from  any  controversy  because  of  the 
y  bonds  which,  in  an  unguarded  moment,  when  unfit,  from 
Thomas,  alarm  and  confusion,  to  know  and  assert  his  rights,  he  had 
executed  unto  the  defendant.  The  plaintiff  admits  that  the 
bill  in  Equity  has  been  dismissed  as  agreed  upon,  although 
he  complains  of  a  disingenuous  attempt  to  throw  on  him  a 
part  of  the  costs;  and  that  the  defendant  has  given  him 
a  credit  upon  the  bond  of  $3,000  for  $2,400,  the  price  of  the 
negroes  so  conveyed  to  him  by  the  plaintiff,  and  complains 
that  he  has  brought  suit  to  compel  payment  of  the  residue, 
and  also  of  the  other  bond,  upon  which  no  credit  is  indorsed. 
The  prayer  is  that  the  bill  of  sale  for  the  negroes  may  be 
cancelled,  and  the  negroes  re-delivered;  that  the  action  on  the 
bonds  may  be  enjoined;  and  that  an  account  may  be  takea 
under  the  direction  of  the  Court,  of  the  estate  of  Benjamin 
Thomas,  for  which  the  plaintiff  ought  to  be  held  responsible 
— he,  the  said  plaintiff,  thereby  engaging  to  pay  unto  the  per- 
sons entitled,  whatever  might  be  found  due  from  him  upon 
taking  said  account;  and  for  general  relief. 

The  bill  was  filed  in  June,  1836,  and  John  Thomas,  who 
was  the  only  defendant  thereunto,  put  in  his  answer  on  the 
1st  of  September  following.  The  principal  matters  therein 
set  forth  are,  that  the  bill  in  Equity  referred  to  by  the  plain- 
tiff, was  filed  bona  fide  for  the  purpose  ol*  obtaining  a  fair  and 
full  seUlement  with  the  plaintiff  in  relation  to  his  administra- 
tion and  guardianship,  and  under  a  full  belief  that  in  con- 
science a  large  sum  was  due  from  hrm  to  the  claimants;  that, 
at  the  request  of  the  now  plnintiif,  without  waiting  for  an  an- 
swer, the  matters  in  dispute  were,  by  a  rule  of  Court,  referred 
to  several  persons  chosen  by  the  parties;  that,  these  not  be- 
ing able  to  attend  to  the  business,  Alfred  Oliver  and  William 
McLane  were,  by  the  full  consent  of  all  parties,  substituted 
in  their  stead;  and  that  these  found  a  balance  due  from  the 
present  plaintiff  to  the  then  complainants  of  S6,053  70  cents; 
and  that  this  report  was  set  aside,  at  his  instance,  because 
nfft  made  by  those  named  in  the  rule  of  Court.  With  re- 
spect to  the  particular  grounds  of  complaint  stated  in  the 
bill  against  this  Report,  or  the  account  therein  set  forth,  the 
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defendant  sajrs  that  it  is  not  true  that  the  plaintiff  was  therein  Dec.  1840 
charged  with  the  penalty  of  the  bond  given  by  Aughtry,  He  "JT^^J^ 
says  that  in  the  account  of  the  plaintiff  returned  to  Court,  the  y 
plaintiff  debited  himself  with  gl60,  the  sum  for  which  he  sold  Tuomas. 
the  horse,  and  for  $100  received  of  Aughtry;  and  that  in  the 
account  returned  by  Oliver  and  McLane,  he  is  charged  with 
the  additional  sum  of  $240,  because  of  the  impaired  v^lneof 
the  horse  when  returned,  for  which  Aughtry  ought  to  have 
been  compelled  to  make  satisfaction;  and  he  denies  that  any 
proper  or  legal  voucher  of  the  plaintiff  was  rejected  by  the 
said  referees.  Defendant  says  that  at  Ihe  term  when  this  re< 
port  was  set  aside,  the  plaintiff  urged  that  the  matters  in  dis« 
pute  should  be  referred  to  the  arbitrament  of  Cornelius  Dowd, 
'  Jun'r.,  and  Stephen  Berryman,  to  which  defendant  assented; 
that  the  arbitrators  entered  upon  the  ^business,  and  wera  a- 
bout  making  the  balance  nearly  the  same  (a  little  less)  as  had 
been  done  before,  when  plaintiff  proposed  that  th^y,  the  pari- 
ties, should  settle  the  matter  themselves;  and,  after  various 
propositions  for  that  purpose  on  the  part  of  the  plaintiff,  the 
defendant  agreed,  for  himself  and  the  other  complainants  in 
the  suit,  for  whom  he  acted  as  agent,  to  receive  the  sum  of 
$4,316,  in  full  satisfaction  of  all  demands;  and  in  execution 
of  that  agreement,  the  bonds  or  notes  mentioned  in  the  biU, 
were  executed  by  the  plaintiff,  and  the  defendant  executed  to 
him  a  bond  in  the  penal  sum  of  $8,000,  with  condition  to  in- 
demnify the  defendant  against  the  claims  of  his  principals, 
the  other  complainants;  that  blank  receipts  for  these  to  sign, 
were  at  the  time  written  by  Mr.  Dowd,  under  whose  super- 
vision the  whole  business  was  conducted,  and  who  prepared 
the  notes  of  the  plaintiff,  as  well  as  the  bond  executed  hy  the 
defeLdant;  that  he  has  since  had  all  these  receipts  signed  as  ^^^ 

was  agreed  upon,  and  has  tendered  them  to  the  plaintiff,  who 
refused  to  receive  them,  and  yet  retains  in  his  possession  the 
defendant's  bond  of  indemnity. 

To  the  best  of  his  recollection,  he  says,  there  was  no  stip- 
ulation in  the  condition  for  procuring  refunding  bonds  as  al- 
leged in  the  bill.  He  denies  that  this  settlement  was  pressed 
upon  the  plaintiff,  or  that  it  was  obtained  from  him  by  ope- 
rating on  his  fears,  or  that  the  plaintiff  did  it  unadvisedly  or 
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Dec.  1840  in  haste;  and  insists  that  it  was  done  freely  and  deliberately, 
Q  _^  .without  alarm  or  confusion  on  the  part  of  the  plaintiff,  and 
T  '  after  ample  time  for  full  consideration.  The  answer  further 
Thon^ai.  states,  that  the  plaintiff,  declaring  an  intention  of  removing 
to  the  W^estern  country,  and  professing  a  desire  to  be  enabled 
to  pay  off  his  notes^did,  upon  making  the  settlement,  cause 
his  property  to  be  advertised  for  sale,  and  the  defendant  of- 
fered to  take  the  sale  notes,  payable  at  one,  two  ahd  three 
years,  in  discharge  of  the  plaintiff's  notes;  but  afterwards, 
before  the  day  of  sale,  the  plaintiff  proposed  to  make  sale  of 
a  portion  of  this  property  to  the  defendant,  and  defendant  fi- 
pally  agreed  to  buy  eight  negroes,  at  the  price  of  twenty- 
four  hundred  dollars;  that  the  plaintiff  thereupon  executed 
a  bill  of  sale  for  the  s£^d  negroes,  and  according  to  the  agree- 
ment between  them,  He  credited  the  price  thereof  on  the  lar- 
ger of  his  bonds;  that  at  the  same  time  he  offered  to  bqy  the 
tract  of  land  mentioned  in  the  bill  at  the  price  of  $1,500, 
which  he  avers  to  be  its  value,  but  plaintiff  not  being  wil- 
ling ta  accept  that  price,  no  bargain  was  then  made  for  the 
land;  that  afterwards,  upon  defendant  ascertaining  that  one 
.of  his  brothers,  Benjamin  W.  Thomas,  was  willing  to  take 
the  land  from  him  at  the  price  of  |tl)616,  he  offered  the  plain- 
tiff th^t  price  therefor,  apd  a  sale  of  the  land  was  then  made 
accordingly,  at  tbp  price  of  $1,616.  That  it  was  agreed  by 
^U  the  parties  that  the  land  should  first  be  surveyed  by  the 
County  Surveyor;  that  the  survey  was  accordingly  made;  a 
deed  for  ^he  land  from  the  plaintiff  to  said  Benjamin,  prepar- 
ed by  the  surveyor,  and  executed  by  the  plaintiff;  but  the 
notes  not  being  present,  a  credit  fojr  the  pric0  of  the  land  was 
not  endorsed  thereon;  that  an  agreement  having  been  enter- 
ed into  between  the  said  Benjamin  and  the  defendant,  where- 
by the  latter  was  to  have  a  part  of  the  land  at  the  sum  of 
$600,  it  was  arranged  that  this  part  should  be  laid  off  and 
marked  before  the  next  County  Court,  and  the  deed  should 
remain  with  the  plaintiff  till  then,  at  which  time  it  was  to 
be  proved  and  registered,  and  a  deed  from  Benjamin  execut- 
ed to  the  defendant  for  his  part.  The  answer  alleges  that 
the  land  was  run  off  and  marked,  as  agreed  between  the  said 
Benjamin  and  himself;  the  notes  delivered  to  Benjamin  with 
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directions  to  enter  the  additional  credit  on  plaintiff  surren-  Dec.  ib40 
dering  the  deed  so  retained  by  him,  that  the  said  Benjamin  ""^^ 
presented  the  said  notes,  required  the  said  deed,  and  offered       t 
to  enter  the  said  credit;  bat  the  plaintiff  refused  to  surrender  1^bo°^* 
the  deed,  or  to  take  the  credit,  and  instituted  an  action  of  e- 
jectment  to  recover  possession  of  the  land  which  had  been 
formally  delivered  by  the  plaintiff  to  said  Benjamin.    The 
defendaht  offers  to  credit  the  further  sum  of  $1,616  upon  the 
notes,  upon  the  plaintiff  surrendering  the  deed  wrongfully 
so  detained. 

There  was  a  general  replication  to  the  answer,  and  many 
depositions  have  been  taken  on  both  sides.  The  most  mate- 
nal  of  these  will  be  stated. 

The  account  as  taken  by  the  first  referees  is  not  exhibited, 
nor  the  items  thereof  shewn.  All  that  we  know  of  it,  be- 
sides what  may  be  collected  irom  the  pleadings,  is  that  it 
stated  a  balance  against  the  plaintiff  of  $6,063  70  cents,  and, 
that  whatever  errors  it  might  contain,  there  is  no  evidence  to 
show  any  dishonesty  qr  partiality  in  those  by  whom  it  was 
made  out.  It  is  in  proof  that  the  arbitrators,  Berryman  and 
Dowd,  did  enter  upon  the  performance  of  their  allotted  duty, 
for  which  they  had  been  chosen  by  both  the  parties,  and  had 
before  them  the  account  madp  out  by  the  former  referees, 
which  was  a  very  long  one;  that  after  having  proceeded 
through  about  half  of  it,  they  ascertained,  to  their  satisfac- 
tion, errors  in  it  against  the  plaintiff  to  the  amount  of  $1,737, 
which  would  be  sufficient  to  reduce  the  balance  therein 
found,  to  the  sum  of  $4,316.  This  fact  was  communicated 
to  the  parties,  and  thereupon  the  defendant  offered  to  the 
plaintiff  to  take  that  sum,  and  allow  time  for  the  pay- 
ment of  it,  provided  plaintiff  would  agree  to  put  the  arbitrar  "^ 
tors  to  no  further  trouble;  and  at  the  same  time,  stated  that  if 
this  proposition  were  not  acceded  to,  he  should  insist  on  the  ar^ 
bitrators  going  through  the  accounts,  and  he  would  acquiesce 
in  the  result,  whatever  it  might  be;  but  in  that  event,  would 
grant  no  further  indulgence  for  payment  than  the  law  should 
allow;  that  the  plaintiff  required  time  until  the  next  day  to 
'  decide  on  the  proposition,  and  defendant  readily  agreed  not 
only  to  this,  but  to  any  further  time,  which  plaintiff  might 
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Dec.  1840  desire  for  that  purpose;  that  before  the  next  day,  one  of  the 
^^^j^^  arbitrators,  Mr.  Dowd,  proceeding  in  the  mean  time  with 
V  his  investigation  of  the  papers,  was  induced  to  believe  that 
Thomas,  (j^j^  ^^^  further  errors  in  the  account  of  the  referees  inju- 
rious to  the  plaintiff,  amounting  to  about  $1,000,  and  dis- 
tinctly announced  this  fact  to  both  of  them  on  the  succeed- 
ing day;  that  the  defendant  declared  that  he  would  abide  by 
the  proposition  made  the;  preceding  day,  or,  if  this  were 
not  accepted,  he  should  take  whatever  might  be  found 
due,  be  it  little  or  much;  that  the  parties  retired  to  confer  with 
each  other,  and  returning,  announced  that  they  had  conclud- 
ed an  agreement,  and  that,  according  to  this  agreement,  Mr. 
Dowd  wrote  the  notes  for  the  plaintiff,  and  a  bond  of  indem- 
nity for  the  defendant,  which  were  thereupon  executed. 
With  respect  to  the  sale  of  the  negroes,  it  is  in  proof  that 
this  was,  some  time  after,  deliberately  made  upon  an  agreed 
price,  and  that  credit,  upon  the  execution  of  the  bill  of  sale, 
was  entered  in  the  presence  of  the  parties  for  the  price  afore- 
said, and,  although  there  is  some  discrepancy  in  the  opinions 
of  the  witnesses  as  to  the  value  of  the  negroes,  we  are  not 
authorized  to  say  that  the  price  was  not  a  fair  one.  We  have 
no  evidence  in  the  case  as  to  the  price  agreed  upon  for  the 
land.  It  is  in  proof  that  it  was  surveyed  by  the  County  Sur- 
veyor, accompanied  by  the  plaintiff  and  defendant;  that,  af- 
ter this,  the  surveyor,  at  the  request  of  the  parties,  prepared 
a  deed,  but  which  was  not  then  executed,  because  the  de. 
fendant  requested  that  the  execution  of  it  might  be  deferred 
until  his  brother,  Benjamin  W.  Thomas,  should  return  from 
Fayetteville;  that  tiien  a  survey  was  made  of  a  part  of  the 
land,  which  it  was  understood  the  defendant  was  to  take  of 
his  brother  Benjamin,  to  whom  the  plaintiff  was  to  make  a 
deed  for  the  whole;  that,  after  this  survey,  and  at  the  request 
of  the  plaintiff,  the  defendant,  and  the  said  Benjamin,  the 
surveyor  wrote  the  deed  from  the  plaintiff  to  said  Benjamin, 
which  was  executed  by  the  plaintiff;  and  that  afterwards, 
this  deed  was  handed  back  to  the  plaintiff,  to  be  kept  by  him 
until  he  and  the  defendant  should  come  to  a  final  settlement 
«nd  exchange  or  cancel  their  papers,  which  was  appointed* 
to  be  done  on  a  subsequent  day,  at  a  different  place.    And  it 
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is  diso  ia  proof  that^  after  the  day  60  appointed,  and  before  Deo.  1840 
the  institution  of  this  suit,  the  said  Benjamin  offeredi  in  be* 
half  of  his  brother  the  defendant,  the  receipts  which  had  been     "  y  ' 
prepared  by  Mr.  Dowd,  signed  by  the  complainants  m  the  Tl^omas, 
suit  in  equity,  and  desired  to  have  his  deed  for  the  land  re- 
sumed; that  the  plaintiff  offered  to  give  up  the  deed,  if  his 
notes  were  surrendered;  that  the  said  Benjamin  offered  to 
give  up  one  of  the  notes,  and  endorse  so  much  on  the  other, 
as,  in  addition  to  the  credit  already  giren^  would  amount  to 
what  he  understood  from  his  brother  to  be  the  price  of  the 
negroes  and  land,  which  would  leave  a  balance  of^  about 
$300  yet  due  from  the  plaintiff;  and  that,  in  consequence  of 
this  disagreement,  the  deed  was  not  returned,  nor  the  credit 
entered  on  the  notes,  nor  the  notes  surrendered. 

There  is  little  further  evidence  that  can  affect  the  deter- 
mination of  the  cause,  unless  it  be  of  boasts  on  the  part  of 
the  defendant,  of  a  most  disreputable  character,  that  he  had, 
by  his  superior  management,  gotten  more  from  bis  uncle  than 
he  could  have  obtained  at  law. 

We  have  a  strong  impression  that  this  transaction  has  been 
a  very  unfortunate  one  for  the  plaintiff,  and  that  the  defend- 
ant has  made  unjust  gains  thereby,  much  to  the  plaintiffs  in- 
jury. But*  notwithstanding  this  impression,  we  are  unable 
to  discover  any  satisfactory  ground  upon  which  we  can  in- 
terfere to  afford  him  relief.  The  objdct  of  the  bill  is  to  have 
his  own  contract  rescinded,  and  it  is  not  easy  to  see  any  dis- 
tinct ground  alleged  to  warrant  such  a  prayer.  He  does  not 
ask  for  relief  on  the  ground  of  imbecility  of  intellect.  He 
states,  indeed,  that  he  is  unacquainted  with  law  and  legal 
proceedings;  but  such  is  the  case  of  the  vast  majority  of  the 
community,  who  therefoie  are  under  the  necessity^  when 
they  want  information  on  these  subjects,  to  apply  for  advice 
to  professional  men.  The  bill  does  not  allege  the  existence 
of  any  confidential  relation  between  the  parties,  which  in- 
duced a  reliance  of  the  plaintiff  on  the  representations  of  the 
defendant;  nor  does  it  set  forth  any  representations  of  the  de- 
fendant inconsistent  with  truth.  The  plaintiff  declares  that 
he  was  very  mach  frightened  by  a  process  called  a  ne  exeatj 
which  had  been  issued  against  him;  but  it  is  not  pretended 
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Um.  1840  that  this  process  was  falsely  saed  oat /or  the  purpose  of  ex- 
"q^^I^  citiog  terror;  and  until  the  natnre  of  it  is  more  distinctly 
T  shewn,  we  must  assume  that  it  was  such  process  as  under 
Thomif .  the  circumstances  of  the  case,  it  was  proper  for  the  then  com- 
plainants to  ask  for,  and  for  the  Court  to  order. .  The  real 
cause  of  his  alarm  appears  to  have  been  the  very  large  bal- 
anee  reported  against  him  by  the  first  referees.  If  he  really 
belief  ed  that  little  or  nothing  was  due  from  him,  such  a  re- 
port, although  set  aside,  might  indeed  Occasion  serious  unea- 
siness; but  unless  it  was  obtained  by  some  unfair  practice  or 
management,  or  unless  it  was  unfairly  availed  of  to  terrify 
find  alarm  him,  it  cannot  be  regarded  as  placing  him  in  a 
state  of  moral  difress.  But  upon  the  proofs,  the  case,  with 
respect  to  the  alleged  alarm  and  confusion,  is  weaker  than 
the  bill  makes  it.  The  bill  charges  that  the  plaintiff's  alarm 
was  increased  by  the  threat  of  the  defendant  uot  to  abide  by 
the  award,  if  the  arbitrators  ifiuch  reduced  the  heavy  balance 
found  against  him  in  the  former  report.  No  such  threat  ap- 
pears to  have  been  held  out.  On  the  contrary,  both  the  ar- 
bitrators testify  that  the  defendant  unequivocally  and  repeat- 
edly avowed  his  determination  to  abide  by  the  award,  what- 
ever the  result  might  be,  if  the  parties  did  not  come  to  a  set- 
tlement. The  only  semblance  of  a  threat  was  that,  in  case 
a  compromise  were  not  made,  and  the  arbitrators  bad  to  close 
the  business,  he  should  ^ollect  the  balance,  which  they  might 
award  him,  by  the  regular  course  of  the  Court.  And  certain- 
ly a  declaration  that  he  would  use  his  rights  in  this  respect, 
cannot  be  characterised  as  a  menace.  Besides,  if  there  was 
confusion  or  alarm  on  tlie  part  of  the  plaintiff,  there  was  no 
importunity  or  precipitation  on  the  port  of  the  defendant.— 
Full  time  was  given — more  was  offered — ^for  deliberate  con- 
sideration of  the  terms  proposed.  Before  acceptance  of  them 
s  he  was  fully  apprised,  by  one  of  the  arbitrators,  that  his  re- 
searches rendered  it  probable  that  the  result  of  the  arbitration, 
should  it  be  conducted  to  a  close,  would  be  much  more  fa- 
vourable to  him  than  the  proposed  compromise.  And  there 
.  were  both  of  the  arbitrators  at  hand,  men  of  business,  un- 
doubtedly disponed  to  do  him  justice,  of  whom  he  could  ask 
for  information  on  any  particular  point,  whereon  he  needed 
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infennation  to  enable  him  to  come  to  a  prudent  conclusion,  tfct.  1840 
But,  if  we  should  allow  that,  at  the  time  of  entetin^  into  tl^e^r"^ 
agreement  of  compromise,  he  was  alarmed  or  surprised  into       t 
an  unequal  bargain,  there  seems  tt>  have  been  nd  confusion  ot  "««»•• 
wahtof  free  volition,  when  this  bargain  was  subsequently 
acted  upon  by  a  sale  of  the  negroes.    He  states  in  his  bill  that 
he  then  believed  that  he  did  not  owe  what  he  had  engaged  to 
pay,  but  nevertheless  preferred  to  do  so  rather  than  to  en- 
gage in  a  controversy  on  the  subject,  and  therefo're  6onclnded 
to  execute  the  bargain  in  part  by  this  sale  of  pfopeiif.    Now 
if  it  clearly  appeared  that  the  original  bargain  had  in  fact  been 
procured  by  imposition — ^by  terrors  improperly  excited  or  un- 
fairly availed  of— by  misrepresentation  of  any  kind — by  ta- 
king any  advantage  of  ignorance  or  error,  it  may  be  admit- 
ted that  this  subsequent  act,  in  execution  of  the  bargain, 
would  not  have  operated  in  this  Court  as  a  confirmation 
thereof,  unless  it  was  seen  that  when  it  was  done,  the  party 
was  cognizant  ot  his  right,  or  of  the  &cts  on  which  his  right 
depended,  to  vacate  and  annul  the  bargain.    But  where  this 
does  not  distinctly  appear,  such  subsequent  conduct  is  mate- 
rial to  explain  and  give  a  character  to  the  motives  which  op- 
erated in  the  forming  of  the  original  bargain.    We  are  oblig- 
ed to  say  that  the  plaintiff  has  not  made  out  si  case  of  fraud, 
mistake,  or  surprise,  such  as,  by  the  usages  of  this  Court,  au- 
thorizes us  to  liberate  him  from  his  engagements. 

Nor  can  the  bill  be  upheld,  as  the  counsel  for  the  plaintiff 
has  tried  to  uphold  it,  as  one  properly  brought  to  surcharge 
and  falsity  an  account  stated.  What  is  the  account  which  it 
is  the  purpose  of  the  bill  to  unravel?  Not  that  taken  by  the 
first  referees — for  this  account  has  been  set  aside  in  toto.  Not 
an  account  stated  by  the  arbitrators — for  they  stated  no  ac 
count.  They  were  going  on  with  the  investigation  of  the 
matters  of  charge  and  discharge  between  the  parties,  with  the 
view  to  stating  an  account,  when  they  were  discharged  from 
further  proceeding  thereon  by  the  act  of  the  parties.  Not  an 
account  stated  by  the  parties  themselves,  for  they  never  at- 
tempted to  state  any  account,  but  agreed,  the  one  to  give,  the 
other  to  accept,  a  gross  sum  in  full  satisfaction  of  whatever' 
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Dm.  1840  mighl  be  due,  be  it  more  or  lessi  and  without  undertaking  to 
ascertain  the  amount  due. 

The  bill  prays  for  no  relief  in  respect  to  the  contract  for 
the  sale  of  the  land,  ^d  is  wholly  sileat  in  relation  to  any 
conveyance  having  been  made  thereo£  That,  thereforei  is 
not  a  matter  here  in  litigation. 

Upon  the  whole,  we  deem  it  our  duty  to  dismiss  the  bill; 
but,  for  obvious  reasons,  we  make  no  decree  for  the  defend- 
ant to  recover  his  costs. 

Pkr  Cvriam.  Bill  dismissed  without  costs. 


WILLIAM  GRAHAM,  Adm'or.  of  ELIZABETH  MeKNIGHT,  «t. 
ALEXANDER  sad  GEORGE  TORRANCE  and  othen. 

it  18  too  late  for  the  next  of  kin  to  file  a  bill  for  an  account  against  the  ad- 
mioistrator  of  an  iDteetate,  aAer  ihe  lapse  of  fifty-six  years  from  the 
death  of  the  intestat^—of  forty-she  years  from  the  coming  of  age  of  the 
party  entitled  to  the  accoant^aad  of  thirty-five  years  after  the  death  of 
the  surviving  administratrix,  by  whom  the  aceoont  ought  to  have  been 
rendered. 

These  facts  are  in  themselves  sufRcient  to  bar  the  relief  sought,  inde. 
pendent  of  the  other  circamstanees  relied  on* 

This  was  a  bill  filed  at  Spriug  Term,  1836,  of  Iredell 
Court  of  Equity,  by  William  Graham,  administrator  of  Betsy 
McKnight,  against  Alexander  and  Geoige  Torrance,  execu- 
tors of  Ann  Torrance,  dec'd.,  and  Mai^ajet  Torrance  and 
Samuel  McKnight.  The  material  allegations  of  the  bill 
were,  that  Adam  Torrance  died  in  the  year  1783,  intestate, 
and  possessed  of  a  large  personal  estate;  that  Ann,  the  wid- 
ow, and  Hugh  Torrance,  the  eldest  son,  administered  on  the 
estate  and  received  it  into  their  possession;  that  Hugh  soon 
after  died,  and  the  whole  burthen  of  the  administration  de- 
volved on  the  said  Ann;  that  the  administration  account  nev- 
er was  settled;  that  the  said  Ann  kept  possession  of  the  estate 
until  the  year  1803,  when  she  died,  without  having  made 
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any  division  thereof;  that  the  defendants,  Alexander  and  I>ec.  1840 
Creorge  Torrance,  were  her  executors;  that  the  plaintiff's  in-  ^  . 
testate  was  one  of  the  distributees  of  Adam  Torrance,  and   Adm*r. 
never  had  received  her  porticm  of  the  estate;  that  she  died  hi  ^ 
1830,  intestate,  and  the  plaintiff  is  her  administrator;  and  the    ei  al. 
bill  calls  for  an  account  of  the  estate,  and  that  the  representa- 
tives of  the  administratrix  may  pay  over,  &c.    The  proper 
parties  were  made.    There  was  also  a  charge  about  certain 
negroes,  which  is  mentioned  in  the  opinion  of  the  Court,  but 
which  did  not  affect  the  main  question  presented. 

The  defendants,  Alexander  and  Geoi^  Ex'rs.,  &c.,  in 
their  answer  relied  upon  the  lapse  of  time;  and  also  stated 
that  the  said  Adam  Torrance  was  killed  at  the  battle  of 
Ramsour's  Mills,  in  1779;  that  administration  on  his  estate 
was  granted  to  his  widow  Ann  and  his  son  Hugh,  in  the  fol- 
lowing year;  that  in  the  year  1781,  the  British  army,  in  their 
progress  through  this  State,  burnt  the  house  and  all  the  pa- 
pers therein,  including  the  papers  of  the  administrators;  that 
the  plaintiff's  intestate,  Betsy,  resided  with  her  mother,  the 
said  Ann,  until  she  was  thirty  years  old;  that  she  then  mar- 
ried one  McKnight;  and  that  neither  she  nor  her  husband 
ever  set  up  any  claim  to  an  account  from  the  said  Ann  of  the 
intestate  Adam  Torrance's  estate;  and  then  the  defendants 
answered  specially  as  to  the  negroes.  The  defendant  Sam- 
uel McKnight  answered  and  disclaimed  all  interest  in  the 
suit.  The  de&ndant  Margaret  answered  as  to  the  negroes. . 
A  replication  was  filed  to  the  answers,  and  depositions  ta- 
ken. After  several  orders,  the  case  was  set  for  hearing,  and 
sent  to  the  Supreme  Court. 

W.  J.  Alexander  and  Boy  den  for  the  plaintiff. 

D.  F.  Caldwell  for  the  defendants. 

RuFFiN,  Chief  Justice.  It  is  not  necessary,  in  so  plain  a 
case,  that  the  facts  should  be  minutely  detailed.  We  think 
it  clear  that  the  plaintiff  cannot  have  an  account  of  the  es- 
tate of  the  intestate,  Adam  Tbrrance.  He  died  in  June, 
1780,  and  the  bill  was  filed  in  October,  1836.  Between 
June,  1780,  and  February,  1781,  a  sale  was  made  by  the  ad- 
ministratoxs;  and  from  the  depteciation  of  the  currency  of 
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Dm.  1840  the  period,  the  personal  estate,  including  debts,  may  probably 
-  ,  "  have  amounted  to  something  less  than  £200  specie,  to  bedi- 
Adirr.  vided  between  the  widow  and  eight  children.  In  Febraary, 
_  ^  I781f  the  British  army,  in  its  march  through  this  State,  pass- 
•M^  ed  the  fiunily  residence  aqd  burned  it  and  the  furniture  and 
books  of  accounts,  and  destroyed  most  of  the  other  property. 
Elizabeth,  the  intestate  of  the  plaintiff,  was  aa  infant  at  her 
fathe|:'s  death,  and  was  brought  up  and  supported  by  her 
^ther,  the  administratrix,  with  whom  she  resided  until  she 
came  of  age,  in  1790,  and  afterwards  until  her  marriage,  in 
1801.  It  doea  not  direptly  appear,  that  the  administrator^ 
Hugh  Torrance,  or,  after  his  death,  that  Mrs.  Torrance  came 
to  an  account  with  Elizabeth  of  her  father's  estate,  and  paid 
her  share  of  it.  But  there  is  a  strong  presumption  of  fact 
in  the  affirmatiYe.  Both  parties  have  examined  Adam  Tor- 
rance, a  son  of  th|B  intestate  Adam;  and  he  says,  that,  from 
the  destruction  of  the  British,  and  the  depreciation  of  the 
paper  currency,  the  nett  estate,  after  paying  debts,  amounted 
to  but  little,  but  that  for  his  share  of  that,  the  administrator 
settled  with  him,  and,  as  he  understood  in  the  family — though 
he  does  not  know  it — ^he  settled  also  T^irith  the  other  childr^.  * 
At  all  events,  this  witness  or  any  other  does  not  mention  ev- 
er having  heard  Elizabeth  at  any  time,  either  before  or  after 
her  marriage,  complain  of  not  having  received  her  share,  to 
her  satis&ction.  But  whether  such  a  settlement  aptually 
took  place  or  not,  is  not  very  material.  The  plaintiff  comes 
too  late  with  his  bill  for  an  account,  alter  tfie  lapse  of  fifty- 
six  years  from  the  death  of  the  intestate,  of  fbrtysix  from 
the  coming  of  age  of  the  party  entitled  to  the  account,  and 
pf  thirty-five  after  the  death  of  the  surviving  administratrix, 
by  whom  the  account  ought  to  have  been  rendered.  These 
ikcts — not  to  say  any  thing  of  the  state  of  the  times  and  the 
loss  of  papers  by  fire  and  accident,  are,  in  themselves,  suffi- 
cient to  bar  the  relief  sought. 

The  plaintiff  attempted  to  account  for  this  laches  by  rep- 
resenting that  McKnight  understood  the  negroes,  received 
from  his  mother-in-law  in  1801,  were  given  by  her  in  abso- 
lute property,  and  received  by  him  m  satisfaction  of  his  wife's 
share  of  l)er  frther's  estate:  whereas,  they  have  been  recov- 
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ered  by  the  mother's  executors,  upon  the  ground  that  they  Deo.  1840 
were  not  Ibus  given,  but  only  Lent  lor  life.    But  this  does  ~~ 
not  answer  the  difficulty  at  all.    In  the  first  place,  there  is   Adm'r. 
no  evidence  of  any  such  understandins:  of  the  transaction  on       ▼ 

T*firnuiAA 

the  part  of  McKnight,  or  that  those  negroes  had  any  connec-  ^^  ^^  ' 
tion  with  his  wife's  share  of  her  father's  estate.  In  the  next 
place,  we  must  take  it  now,  that  the  negroes  were  not  trans- 
ferred to  McKnight,  either  in  pajrment,  or  as  an  absolute 
gift  to  his  wife,  but  on  a  loan  to  himselfl  If  so,  he,  being  a 
party  to  the  transaction,  could  not  have  misundei^tood  its 
character,  and  been  thereby  misled  as  to  his  rights  in  respect 
to  his  wife's  distributive  share  of  her  father's  estate.  It  may 
be  possible  and  probable,  that  the  jury  were  mistaken  in  the 
trial  at  law,  1  Dev.  &  Bat.  284,  as  to  the  real  purpose  of  the 
mother,  when  she  put  the  negroes  in  her  daughter's  posses- 
sion. But  if  so,  the  effects  of  that  error  cannot  be  evaded  in 
the  method  here  adopted.  The  trapsacticn  was  altogether 
independent  of  her  duty  to  account  with  the  next  of  kin  of 
her  late  husband  and  intestate.  The  plaintiff  is  not,  there- 
fore, entitled  to  any  relief  in  respect  to  the  estate  of  Adam 
Torrance,  deceased;  and  his  bill,  so  far  as  it  seeks  the  same, 
must  be  dismissed  with  costs, 

The  bill  likewise  allegesi,  that  the  will  of  Mrs.  Torrance 
does  not  dispose  of  the  negroes,  whose  value  has  been  re- 
covered in  the  action  of  trover  from  this  plaintiff,  by  her  ex- 
ecutors; and  that  the  intestate  Elizabeth,  who  survived  her 
mother,  is  entitled  to  a  share  thereof  as  one  of  her  next  of 
kin,  and  prays  an  account  in  respect  thereof  also.  To  this 
the  defendants  do  not  make  ^ny  objection  on  the  score  of  mul- 
tifariousness; but  have  answered  and  subnoitted  to  account, 
and,  indeed  paid  into  court  a  certain  sum  as  and  for  the  share 
of  the  monies  in  their  hands  belonging  to  the  plaintiff  as  ad- 
ministrator. The  plaintiff  is,  therefore,  entitled  to  an  ac- 
count upon  this  part  of  the  case;  and  he  may  either  take  out 
of  the  office  the  sum  paid  in  for  him  and  put  an  end  to  the 
suit,  or,  if  not  satisfied  with  the  account  of  Mrs.  Torrance's 
estate  rendered  by  her  executors,  he  may  have  a  reference  in 
the  usual  form  to  have  those  accounts  taken,  and  his  intes- 
tate's share  ascertained  under  the  direction  of  the  court. 


214  EaUITY  CASES  IN  THE 

Pee.  1840  Bat  that  he  will  do,  of  course,  at  the  risk  of  the  costs,  in 
''  "■  case  he  fails  to  shew  himself  entitled  to  more  than  was  paid  in. 

Per  Curiam.  Decree  accordingly. 


EPHRiLIM  PIERCY  m.  WILLUM  W.  PIERCEY  &  tl. 

The  surety  for  an  appeal,  in  an  action  at  law,  from  tlie  Goonty  to  the 
Superior  Goort,  cannot  have  the  ease  re-examined  in  a  Gonrt  of  £- 
qnity,  upon.the  allegation  that  the  Terdiet  and  Judgment  at  law  were 
QDjuBt;  unless  it  also  appears  that  hy  concert  and  collusion  between 
the  plaintiflf  and  defendant  at  law  such  unjust  judgment  was  suffered, 
for  the  mere  purpose  of  charging  the  surety,  when  the  principal  was 
not  really  chargeable  by  reason  of  his  insolvency: 

Orunless  he  alleges  a  ground  upon  which  the  defendant  at  law  himself 
could  have  had  the  judgment  re-examined  in  a  Court  of  Equity. 

Where  a  defendant  appeals  trom  the  Gounty  to  the  Superior  Gonit,  and 
then  dies,  whereupon  the  suit  is  reTived  against  his  executor  or  ad- 
ministrator, and  the  debt  or  demand  established  against  the  latter,  but 
the  plea  of  fully  administered  is  found  in  his  fa?or,  the  sureties  for 
the  appeal  are  bound  for  the  amount  of  the  debt  or  demand  so  ascer- 
tained, and  judgment  must  be  rendered  against  them  aocordiagly;  al* 
though  the  plaintiff  only  takes  judgment  guando  against  the  exeentor 
or  administrator,  or  sign  judgment  and  pray  process  against  the  hein 
or  devisees. 

This  was  a  bill  of  injunction  filed  at  the  Fall  Term,  1839, 
of  Yancy  Court  of  Equity.  Answers  were  put  in,  and  at 
September,  1840,  upon  the  motion  of  the  defendants,  Bai- 
ley, Judge,  ordered  the  injunction  to  be  dissolved.  From 
this  interlocutory  order  there  was  an  appeal,  by  permission, 
to  the  Supreme  Court.  The  facts  are  fully  stated  in  the  o- 
pinion  of  the  court. 

Edney  for  the  plaintiff. 

Saunders  for  the  defendants. 

RtjppiN,  Chief  Justice.  In  1823,  Blake  Piercey,  now  de- 
ceased, gave  his  bond  to  his  son  William,  one  of  the  defend- 
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Mts,  for  the  sum  of  $IC0,  loaned  to  the  fiither.    Iq  1826,  Dm.  1840 
"William  went  to  live  on  a  farm  of  his  own,  and  his  father   p. 
sent  three  negroes  to  assist  him;  two  of  whom  worked  for       t 
the  son  nearly  a  year,  and  the  third  two  years.    In  1829,   Pi«ny 
the  father,  being  then  nearly  seventy  years  of  age,  and  in- 
firm, and  his  three  sons,  camel  y,  Ephraim,  the  present  com- 
plainant, William  and  Seaborn,  came  to  an  agreement  for 
the  division  of  the  fattj^r's  estate  amongst  tLe  sons;  by  which 
a  plantation  and  other  property  to  the  value  of  nearly  $2,000, 
over  and  above  the  shares  of  the  other  two  sons,  were  allot- 
ted to  the  plaintiff  Ephraim;  and  in  consideration  thereof 
he  was  to  pay  the  debte  of  the  father,  and  also  comfortably 
provide  for  and  maintain  his  father  and  mother  during  their 
respective  livea^    To  that  eS9ct  the  plaintiff  then  entered 
into  a  covenant  with  the  father.    After  this,  the  defendant 
William  applied  to  Ephraim  for  payment  of  the  bond  given 
to  him  by  bis  &ther,  but  Ephraim  allq;ed  that  il  had  been 
paid  by  the  father,  and  refused  to  pay  it.    William  then  in- 
stituted an  action  against  Blake  Piercy,  on  the  bond,  and  on 
the  pleas  of  payment  and  satisfaction  obtained  a  verdict  and 
judgment    On  the  part  of  the  defendant  in  the  action,  it 
was  managed  by  the  present  plaintiff,  Ephraim;  and  from 
the  judgment  be  prayed  an  appeal  to  the  Superior  Court, 
and  became  one  of  the  sureties  therefor,  and  obtained  an- 
other.   The  parents  became  dissatisfied  with  the  provision 
made  for  them  by  their  son  Ephraim,  and  left  his  house,  and 
went  to  reside  with  their  other  son  William;  and  there  the 
said  Blake  continued  to  reside  until  his  death,  intestate,  in 
1837,  pending  the  appeal  in  the  Superior  Court.    He  had 
also  instituted  an  action  against  Ephraim  on  his  covenant  to 
support  him  and  his  wife,  which  was  also  pending  at  his 
death.    This  last  suit,  the  present  defendant,  William,  con- 
ducted on  behalf  of  his  father.    Over  and  above  his  demand 
on  that  covenant,  the  said  Blake  left  no  effects  at  his  death. 
For  the  purpose  of  reviving  and  carrying  on  both  of  those 
suits,  the  defendant,  Keenon,  at  the  instance  and  request  of 
William  Piercy,  administored  on  the  estate  of  the  intestate 
Blake,  and  made  himself  a  party  to  each  of  the  actions;  but 
he  attended  no  further  to  them,  and  left  them  to  be  conduct^ 
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Dec,  I840edby  "VWlliam  Piercy  and  Ephraim  Piercy  respectively,  fir 

^Pjeror^  the  persons  most  conversant  with,  and  most  concerned  in, 

T       the  suits.    Upon  the  trial  in  the  Superior  Court  of  the  ac- 

'P'^^T^j    tion  brought  by  William  on  the  bond  for  $100,  there  was 

again  a  rerdict  and  judgment  for  the  plaintiff,  and  also  a 

judgment  against  the  sureties  for  the  appeal,  of  whom  E- 

praim  Piercy  was  one;  and  execution  issued  thereon. 

Ephraim  Piercy  then  filed  this  bill^asfainst  WilHam  Pier- 
cy and  Keenon,  and  therein  chatged  that  the  hires  of  the 
negroes  exceeded  in  value  the  amount  of  his  father's  said 
bond,  and  were  appliedj  in  part,  to  the  satisfaction  of  the 
bond,  and  the  residue  of  the  hires  were  given  by  the  father 
to  the  defendant  William;  that,  in  truth,  the  bond  was  given 
up  to  the  father;  but  that,  after  their  parents  went  to  live 
with  William,  (which  the  bill  attributes  to  undue  influence 
of  William  for  the  unfair  purpose  of  compelling  Ephraim 
to  pay  large  sums  on  his  covenant)  the  father  was  induced 
in  his  dotage  to  re-deliver  the  bond  to  William,  and  to  ac- 
knowledge that  it  had  never  been  paid.  The  bill  further 
charges,  that  the  plaintiff  refused  to  enter  into  the  arrange- 
ment for  a  division  of  the  property,  and  into  the  covenant  to 
pay  his  father's  debts,  until  an  account  of  those  debts  was 
stated;  that  accordingly  they  were  stated  by  one  Lewis,  an 
accountant,  in  the  presence  and  with  the  assistance  of  Blake 
Piercy  and  his  son  Wrlliem  and  other  two  sons,  and  amount- 
ed to  about  $500;-  but  that  this  debt  on  the  bond  for  $100 
was  not  included  in  that  account,  nor  mentioned  by  the  de- 
fendant William,  as  existing;  and  has  been  since  brought 
forward  for  the  purpose  of  unjustly  or  fraudulently  charge 
ing  the  plaintiff  on  his  covenant  to  pay  the  debts  of  his  fa- 
ther. The  bill  further  charges,  that  the  defendant  Keenon 
is  insolvent,  and  that  by  combination  with  the  other  defend- 
ant, William,  he  refused  or  failed  to  plead  the  want  of  assets, 
although  no  assets  have  come  to  bis  hands,  and  by  such 
plea  he  could  have  prevented  the  plaintiff  at  law  from  get- 
ting judgment  against  him,  the  admitiistrator,  and,  as  a  con- 
sequence, against  the  present  plaintiff  and  the  other  surety 
for  th^  appeal:  And  also  that  a  verdict  was  found  upon  the 
plea  of  payment  in  the  suit  at  law,  upon  the  evidence  of  the 
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tather*8  acknowledgment  befoie  mentioned;  which  was  ub-  I>eo.  1840 
true  in  fact,  and  unfairly  obtained  in  the  extreme  dotage  of  ~ 
the  iatheri  and  by  practising. on  his  infirmitiesi  for  the       v 
purpose  of  charging  the  present  plaintiff  on  his  said  cove-    Pierey 
nant. 

The  prayer  of  the  bill  was  for  relief  agaidsi  the  judgment, 
and  upon  the  exhibition  of  the  bill  the  usual  preliminary  in- 
junction was  granted. 

Both  of  the  defendants  have  answered.-  The  answer  of 
Keenon  admits  that  he  offered  no  new  plea  upon  bebgmade 
party  to  the  suit,  because  he  was  addsed  that  it  was  not  ma- 
terial that  he  should;  and  he  understood  that  the  present 
plaintiff  was  the  person  really  interested  in  the  suit,  and 
would  attend  to  it  in  all  respects,  so  as  to  protect  himself,  if 
it  could  be  done. 

The  answer  of  William  Piercy  denies  that  the  hire  of  his 
father's  negroes  was  applied,  or  was  applicable  to  the  bond 
sued  on,  and  sajrs  that  he  settled  with  his  father  for  those 
hires,  and  fully  satisfied  him  therefor;  and  that  no  part  of 
the  bond  had  been  in  any  manner  paid  or  satisfied,  but  the- 
whole  principal  and  interest  are  justly  due  to  him.  He  de- 
nies that  the  bond  had  ever  been  given  up  to  him,  and  says, 
that  at  the  time  of  dividing  his  father's  property,  this  debt 
was  known  as  one  which  the  plaintiff  then  understood  he 
was  to  pay.  He  admits  that  at  the  trial  at  law  he  gave  ia 
evidence  the  acknowledgment  of  his  father,  that  the  bond 
had  not  been  paid;  but  denies  that  such  acknowledgment^ 
was  unduly  obtained,  or  was  false  in  itself;  and  sap  that  it 
was  voluntary  and  oflen  made  by  his  father,  and  was,  in  fact, 
true.  He  admits  that  he  received  his  parents  into  his  house/ 
and  there  supported  them  for  several  years;  but  he  denies  that 
be  did  so  for  the  purpose  of  injuring  the  plaintiff,  or  that  he 
induced  them  to  leave  the  plaintiff,  or  that  he  had  any  other 
motive  for  his  conduct  in  this  respect,  than  the  discharge  of 
his  filial  duty.  The  answer  then  insists,  that  the  question 
whether  the  bond  had  been  paid,  was  a  matter  triable  at  law, 
and  had  really  been  fully  and^  fairly  tried  upon  the  issues 
joined  in  the  suit  at  law,  and  under  the  management  of  the 
present  plaintiff,  who  had  the  said  Lewis  and  several  othei' 

14 
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Dec.  1840  witnesses  examined,  to  support  the  issne  on  the  part  of  the 
p.^^  "  defendant  at  law,  and  failed  therein  both  in  the  County  and 
▼       Superior  Court;  and,  therefore,  that  there  is  no  ground  for 
et^iSi^^  invoking  the  aid  of  this  court 

On  the  coming  in  of  the  answers,  the  defendant  William 
moved  to  dissolve  the  injunction,  and  it  was  dissolved,  with 
costs;  and  the  plaintiff,  by  leave  of  the  court,  appealed  to 
this  court. 

We  do  not  perceive  any  ground  of  fact  or  law  upon  which 
the  injunction  could  have  been  continued.  It  is  to  be  re- 
membered, that  the  creditor  is  not  seeking  to  charge  the 
plaintitf  in  this  coufrt,  on  his  covenant  to  pay  hip  father's 
debts.  If  he  were,  the  plaintiff  might  well  insist,  that  he 
was  no  party  to  the  strit  at  law,  and  that,  whether  the  debt 
was  due  from  the  father  or  not,  he  ought  not  to  be  charged 
with  it,  because  it  was  not  among  those  which  were  stated 
to  be  owing  by  his  father,  and  which  he  agreed  to  pay.  The 
answer,  indeed,  says,  that  it  was  so  stated  to  the  plaintiff;  and 
tipon  this  motion  we  must  take  this  explicit  response  to  the 
bill  to  be  true.  But,  if  it  were  otherwise,  and  that  debt  had 
not  been  known  by,  or  mentioned  to,  the  plaintiff,  so  that,  as 
between  these  parties,  the  plaintiff  might  not  be  bound  by 
bis  covenant  to  pay  it,  yet,  if  it  had  not  been  paid  by  the 
father,  it  remained  a  debt  of  the  father,  notwithstanding  the 
defendant  William,  from  forgetfulness  or  other  cause,  omit- 
ted at  that  time  to  mention  it.  Consequently,  the  father  was 
still  liable  in  an  action  against  him  on  the  bond,  although  the 
present  plaintiff  was  not  liable  on  his  engagement  then  en- 
tered into.  iThe  father's  liability  was  triable  and  determina- 
te at  law,  and  has  been  tried  and  determined  twice  against 
Bim.  Now,  the  liability  of  the  plaintiff  in  this  suit  does  not 
arise  on*  his  original  contract  with  his  father,  but  on  his  new 
engagement  for  him,  as  surety  for  the  appeal.  This  is  an 
engagement  to  pay  according  to  the  result  of  that  suit;  and 
ft  is  no  answer  to  the  plaintiff  at  law  for  the  surety  for  an 
appeal,  more  than  for  bail,  to  say  that  the  verdict  and  judg* 
ment  were  unjust;  unless  by  concert  and  collusion  between 
the  plaintiff  and  defendant  at  law,  such  unjust  judgment 
were  suffered  for  the  mere  purpose  of  charging  the  surety, 
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where  the  principal  was  not  really  chargeable  by  reason  of  Dec.  1840 
his  insolvency.  But  the  bill  charges  no  such  collusion  be-  ~  . 
tween  the  defendant  William  and  his  father.  On  the  con-  t 
trary,  the  charge  is  that  the  defendant  imposed  on  his  fa-  Pieroy 
ther  in  his  dotage,  and  thus  procured  unfounded  confessions. 
But  even  in  that  form  the  chaige  is  wholly  and  directly  de- 
nied. Upon  this  part  of  the  case,  therefore,  there  is  no 
ground  for  relief  to  the  plaintiff.  As  ^tween  the  parties  of 
record  at  law,  the  question  of  payment  was  both  fully  open, 
and  has  been  fully  tried  at  law;  and  this  court  cannot  re-ex- 
amine it.  There  is  no  intimation  of  collusion  on  the  part  of 
the  father;  and  the  charge  of  collusion  between  the  two  de- 
fendants here  does  not  relate  to  this  part  of  the  case.  The 
pleas  of  payment  and  satisfaction  were  put  in  by  the  father, 
or,  TfLiher  by  the  plaintiff  in  the  father's  place;  and  it  is  not 
pratended  in  the  bill  that  the  administrator  interfered  to  pie- 
rent  the  present  plaintiff  offering  on  those  issues  all  the  evi- 
dence he  chose,  and  the  answers  state  that  the  whole  man- 
agement of  the  suit  was  left  to  this  plaintiff.  Collusion  be- 
ing thus  out  of  the  case,  there  is  no  ground  on  which  the 
surety  for  the  appeal  can  have  the  case  re-examined  here,  if 
the  party  defendant  to  the  suit  could  not  himself  have  it  re- 
examined on  the  same  ground.  But  there  is  a  charge  of 
collusion  between  the  present  defendants  respecting  another 
part  of  the  case.  It  is  charged  and  not  deni^,  that  Eeenon 
is  insolvent,  and  that  he  administered  at  the  instance  of  Wil- 
liam Piercy  for  the  purpose  merely  of  having  the  suits  be- 
tween the  father  and  his  sons  revived,  and  withont  any  in- 
tention on  bis  part  of  interfering  in  the  suits;  and  it  is  ad- 
mitted that  his  intestate  left  no  effects,  and  that  he  did  not 
plead  <<  no  assets."  Upon  this,  it  is  contended  for  the  plain- 
tiff that  he  ought  to  be  relieved,  because,  by  pleading  the 
want  of  assets,  there  would  have  been  a  judgment  in  fkvor 
of  the  administrator,  upon  which  the  sureties  to  the  appeal 
would  have  been  discharged.  We  should  think  the  plaintiff 
entitled  to  the  relief  he  asks,  if  the  administrator  could  have 
been  admitted  to  plead,  as  it  is  thus  supposed  be  ought,  and 
if  the  effect  of  a  verdict  in  favour  of  the  administrator  on 
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Dec.  1840  that  plea  would  dischar^  the  surety.    But  upon  those  points 
p.^  ■     the  plaintiff,  as  we  think,  labours  under  a  mistake. 

T  We  believe  it  is  common,  in  this  State,  for  executors  and 

piercT    administrators,  against  whom  a  suit,  originally  brought  a- 
*    gainst  the  testator  or  intestate,  is  revived,  to  plead  fully  ad- 
ministered or  other  pleas  to  protect  themselves  as  executors 
or  administrators. 

How  the  practice  arose  we  are  not  informed,  and  it  is  con- 
trary to  the  course  in  England.  Smith  vs.  Harman^  6 
Mod.  142.  1  Balk.  316,  2  Saund.  72.  Note  O.  But  we 
do  not  now  propose  to  consider  the  propriety  of  our  practice, 
but,  for  the  purposes  of  this  cause,  admit  that  the  adminis- 
trator might  have  so  pleaded.  Still  the  surety  for  the  appeal 
would  not  have  been  discharged,  although  there  would  have 
been  judgment  to  a  certain  extent  in  favor  of  the  adminis- 
trator. If,  in  a  suit  revived  against  an  administrator,  he  may 
plead  as  in  a  suit  brought  originally  against  him,  then,  in  the 
revived  suit,  any  judgment  may  be  rendered  for  the  plaintifi, 
which,  upon  the  same  pleas  and  verdict,  would  be  given  in 
his  favour  in  an  original  suit  against  the  administrator.-^ 
Therefore,  upon  a  plea  of  fully  administered,  and  a  verdict 
in  affirmance  of  it,  tl^e  plaintiff  might,  according  to  our  law, 
sign  judgment  for  his  debt  quandoy  or  sign  his  judgment  and 
pray  process  against  the  heirs.  In  either  case,  there  is  a  debt 
ascertained  and  adjudged  to  the  plaintiff;  for  which,  accord- 
ing to  the  terms  of  his  bond,  the  surety  for  the  appeal  is  lia- 
ble. The  absurdity  of  holding  otherwise,  will  at  once  ap- 
pear from  this  consideration:  that  it  would  discharge  the  sure- 
ty upon  the  ground  of  the  principal's  inability  to  pay;  where- 
as the  danger,  that  be  was,  or  might  become,  insolvent, 
wa;  the  very  reason  for  requiring  u  suretyt  who  is  to  pay  the 
recovery,  if  the  principal  either  will  not  or  cannot  pay  it. 
The  present  plaintiff  has  been  in  no  degree  injured  by  the 
omission  of  the  administrator  to  plead  the  want  of  assets, 
since,  if  he  had  so  pleaded,  the  plaintiff  would  have  been 
liable  in  the  same  degree  and  to  the  same  extent  as  he  now 
)8  upon  the  judgment  rendered  against  him. 
It  niust,  therefore,  be  certified  to  the  Court  below,  that  this 
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Court  sees  no  error  in  the  interlocutory  decree;  and  the  plain-  *>««•  ^®40 
tiff  must  pay  the  costs  in  this  Court.  — — 

Per  Curiam.      The  interlocutory  decree  dissolving  the 
Injunction  confirmed. 


NORMAN  McDonald  &  al.  M.  DANIEL  McLEOD. 

Where  a  bargainor  execates  a  deed,  absolote  on  its  face,  and  aaka  a 
Court  of  Equity  to  declare  it  a  mortgage,  he  must  show  that  the  real 
intent  of  the  parties  was,  that  it  should  only  be  atecun/y,  and  that  it 
put  on  the  form  of  an  absolute  deed  by  reason  of  the  ignoiance  of  the 
draftsman,  or  from  mistake  of  the  parties,  or  becaase  of  ondoe  ad- 
vantage taken  of  the  necessities  of  the  debtor. 

Solemn  instruments  between  parties,  able  to  contract,  must,  ih  the  pre- 
sumption of  every  Court,  declare  the  truth  in  regard  to  the  subject 
matter  of  their  contract,  until  error,  mistake  or  imposition  be  shown. 

Where  the  instrument  given  was  an  absolute  bill  of  sale  for  a  slave — 
where  the  sum  paid  was  not  grossly  disproportionate  to  the  value  of 
the  slave— where  it  did  not  appear  that  the  agreement,  on  the  part  of 
the  defendant,  that  the  plaintiffs  might  have  the  slave  on  repayment  of 
the  purchase  money,  was  made  befo^  or  at  the  time  of  the  execution 
of  the  bill  of  sale — where  the  defendant  had  refused  to  take  a  mortgage, 
and  seven  years  had  elapsed  without  any  claim  on  the  part  of  the 
plaintiffs,  the  Court  would  not  consider  the  bill  of  sale  as  a  mortgage, 
and  dismissed  the  plaintiffs'  bill  calling  fbr  snch  a  deoree. 

This  was  a  bill  filed  in  Moore  Court  of  Equity,  at  Spring 
Term,  1837.  Answers  were  put  in,  replication  made,  depo- 
sitions taken,  the  cause  referred  to  the  Clerk  and  Master,  a 
report  made  and  confirmed,  and  the  cause  set  for  hearing 
and  removed  to  the  Supreme  Court  at  the  F&Il  Term,  1840. 
In  the  Supreme  Court,  a  petition  was  filed  to  rehear  the  in- 
terlocutory order  referring  the  case  to  the  Clerk  and  Master, 
and  the  petition  was  granted.  The  facts  of  the  case  are  stat- 
ed in  the  opinion  of  Uie  Court. 

Strange  and  Winston  for  the  plaintiff. 

W.  EL  Haywoodi  jr.  for  defendant. 
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Dee.  1840  Gaston,  Judge.  This  bill  was  filed  by  Norman  McDon- 
McDonald  *'^  ^"^  ^^^^  McDonald  against  Daniel  McLeod,  in  the 
et  al.  Court  of  Equity  for  the  county  of  Moore,  on  the  7lh  of  Feb- 
M  LMd  ^^^7>  1837;  and  its  object  is  to  let  in  the  plaintiffs  to  re- 
*  deem  a  negro  slave  named  Joe,  which  the  bill  alleges  to  have 
been  conveyed  by  them  to  the  defendant,  as  a  security  for 
the  repa3rment  of  a  sum  of  money  lent  to  them  by  him.  The 
plaintiffs  state,  in  their  bill,  that  in  the  month  of  February, 
'  1829,  having  occasion  for  the  sum  of  seven  hundred  dollars, 
to  pay  judgments  obtained  against  them  by  one  David  Ken- 
nedy, they  made  application  to  the  defendant  for  a  loan  of 
money,  and  the  defendant  thereupon  advanced  and  lent  to 
them  the  sum  of  four  hundred  dollars;  and  for  the  purpose 
of  securing  the  repayment  thereof,  they  delivered  to  him  the 
negro  slave  Joe,  then  of  the  age  of  twenty-two  years,  and  of 
the  value  of  six  hundred  dollais,  and  at  the  same  time  exe- 
cuted and  delivered  to  the  defendant  a  bill  of  sale  for  the 
said  negro.  The  plaintifl^  charge,  that  it  was  not  intended 
either  by  them  or  the  defendant,  by  the  execution  of  the  said 
bill  of  sale,  absolutely  to  sell  the  said  slave;  but,  on  the  con- 
trary, it  was,  at  the  time  of  the  transaction,  expressly  declar- 
ed and  agreed  by  and  between  the  parties  thereto,  that  the 
plain ti&  should,  notwithstanding  the  said  bill  of  sale,  be  at 
liberty  to  redeem  the  said  slave  at  any  time  they  thought  pro- 
per, on  repaying  the  said  four  hundred  dollars.  The  plain- 
titb  complain  that  they  have  repeatedly  applied  to  the  defen- 
dant to  come  to  a  settlement  with  them,  in  regard  to  this 
transaction,  and  have  repeatedly  offered  to  pay  whateversum 
might  be  found  due  to  him  thereupon,  and  required  the  re- 
delivery of  the  said  slave;  and,  particularly,  that  in  the  month 
of  November,  1836,  the  plaintiff  Norman  tendered  to  the 
defendant  the  whole  sum  of  four  hundred  dollars,  and  de- 
manded restitution  of  the  slave;  but  the  defendant  unconsci- 
entiously  refused  to  comply  with  any  of  these  requisitions; 
and  they  therefore  pray  that  an  account  may  be  taken  of 
what  is  due  to  the  defendant  for  principal  money  in  respect 
of  said  loan,  and  of  what  may  be  due  to  the  plaintiffs  be- 
cause of  the  hire  or  value  of  the  services  of  the  said  negro, 
while  held  by  thedefendanti  and  that  the  defendant  may  be 
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decreed  to  re-deliirer  and  re-convey  to  them  the  negro  so  de-  Dee.  1840 
posited  with  him,  aiid  for  farther  relief.  McDonald 

The  defendant's  answer  was  filed  in  August,  1837,  and  et  al. 
sets  forth,  that  some  time  in  the  year  1829|  the  plaintiffs  did  -.  J'^. 
apply  to  the  defendant  to  borrow  money,  and  offered  to  give 
a  mortgage  upon  the  negro  man  Joe,  as  security  ior  its  re- 
payment, but  the  defendant  refused  to  lend  on  mortgage  of 
the  negro ;  that  the  defendant  proposed  to  purchase  the  said 
negro  if  the  plaintifis  would  take  a  fair  price  tbrefor ;  that 
the  plaintiffi  assented  to  this  proposition,  and  the  sum  of  four 
hundred  dollars  was  agreed  upon  as  the  full  price  of  the  ne- 
gro ;  that  the  defendant  paid  this  sum  to  the  plaintifib,  and 
they  thereupon  executed  an  absolute  bill  of  sale  of  the  negro 
to  the  defendant  He  avers  that  be  paid  the  full  market  price 
of  negroes  of  that  description,  and  that  the  sum  paid  was  un- 
derstood and  expressed  to  be  in  absolute  payment  for  the  ne- 
gro, but  states  that  after  the  money  was  paid  and  the  bill  of 
sale  executed,  Norman  McDonald,  one  of  the  plaintiffs,  ask- 
ed of  the  defendant  whether,  if  the'  said  Norman  should, 
within  a  reasonable  time,  pay  the  defendant  four  hundred 
dollars,  he,  the  defendant,  would  not  let  hiifl  have  the  negro, 
and  that,  in  answer  to  this  enquiry,  the  defendant  declared 
that  he  would  not  come  under  any  obligation  to  do  so,  but 
would  act  thereupon  as  he  should  think  proper.  The  de- 
fendant further  states,  that  he  has  resided  constantly  within 
eight  miles  of  the  plaintifis;  that  from  the  time  of  his  pur- 
chase of  the  stave,  in  1829,  until  near  the  close  of  the  year 
1836,  the  plaintiffs  never  demanded  nor  set  up  any  claim  to 
the  ulave;  and  that  then,  when  negroes  were  selling  at  very 
high  prices,  theplaintiff,  Norman,  tendered  the  money,  and 
made  the  demand  set  forth  in  the  bill.  To  this  answer  there 
was  a  general  replication.  At  the  succeding  term,  March, 
1838,  the  cause  was  continued,  and  at  September  Term, 
1838)  set  down  for  hearing.  At  the  same  time,  however, 
there  appears  to  have  been  an  order  whereby  it  was  '<  refer- 
red to  the  Clerk  and  Master  to  take  an  account  as  to  the  hire 
of  negro,  and  report  to  next  Court. "  To  the  succeeding 
Term,  (Marcb^  1839,)  a  report  was  returned,  wherein  the 
Master  states  that  he  had  notified  the  parties  to  attend,  and 
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Deo.  1640  that  one  of  the  plaintiffi  did  attend  acooidiDgly;  that  ho 
McDonald  ^°^®  ^^^^  ^^^  plaintiff  received  of  the  defendant  ^400  on  the 
et  al     16th  of  Februaryi  1S29;  and  that  calculating  interest  on  this 
M  Leod  ^"°^'  ^^^  applying  the  price  of  the  annual  hire  of  the  negro, 
'  which  he  finds  to  be  $67  60  cents,  lirst  to  the  entingubh- 
ment  of  the  interest  on  this  sum,  and  afterwards  to  the  dis- 
charge of  the  principal/  he  finds  that,  on  the  16th  Februaryi 
1839,  there  was  a  balance  in  favor  of  the  plaintiffl  of  $171 
60  cents.    The  transcript  of  the  record  informs  us  that  the 
report  was  filed  and  confirmed^  and  the  cause  set  down  for 
hearing.     At  the  succeeding  Terms  of  March,  1839,  Sep- 
tember, 1839^  and  March/  1840,  the  cause  was  continued 
for  a  hearing,  and  at  the  September  Term,  1840,  was  order- 
ed to  be  removed  for  a  hearing  to  this  Court. 

Upon  the  opening  of  the  case  here,  it  was  insisted  by  the 
Counsel  for  the  Plaintiff,  that  the  reference  ordered  below, 
was  a  peremptory  adjudication  by  the  Court,  that  the  Defend- 
ant was  liable  to  an  account  as  mortgagee  for  the  hire  of  the 
negro ;  and  that  the  report  of  the  master  under  that  order  of 
reference  having  been  confirmed,  it  was  thereby  conclusive- 
ly established,  that  not  only  the  entire  sum  advanced  by  the 
mortgagee  and  the  interest  thereon  had  been  refunded,  but 
that  the  Defendant  was  indebted  to  the  Plaintifis  by  reason 
of  the  excess  of  hires  as  found  by  the  master,  and  that  noth- 
ing remained  but  to  fkshion  the  decree  of  this  Court  so  as  to 
effectuate  the  interlocutory  decrees  aforesaid  of  the  Court 
below.  Although  a  doubt  Could  scarcely  be  entertained,  but 
that  the  reference,  report,  and  proceedings  thereon  were  in- 
tended or  supposed  by  the  parties,  according  to  the  loose 
practice  formerly  very  prevalent  in  the  Courts  below,  not  to 
decide  the  great  question  of  mortgage  or  no  mortgage  on 
which  the  controversy  depended,  but  simply  to  speed  the 
cause  and  put  it  in  a  state  for  an  immediate  final  decree  in 
case  the  Court,  upon  a  hearing,  should  declare  the  Plaintiflb 
entitled  to  relief  as  mortgagors;  the  established  rules  of  prac- 
tice of  Courts  of  Equity  would  have  probably  compelled  us 
to  acquiesce  in  the  soundness  of  the  position  taken  by  the 
Counsel  for  the  Plaintifis.  See  Bruce  v.  Child^  4  Hawks, 
377.  McLin  v.  McNamaroy  1  Dev.  &,  Bat.  Eq.  Ca.  409.   We 


SUPREME  COURT  bP  NORTH  CAROLINA.  2!!5 

have  been  relieved  however,  from  all  difficulties  on  this  sub- 1^- 1840 
ject,  by  a  petition  for  a  rehearing  of  the  interlocutory  decrees  ^^^^^^^ 
below,  which 'we  very  readily  granted,  and  we  now  proceed    et  al. 
upon  the  pleadings  and  proofs  to  examine  the  claim  of  the  _  ^^ 
plaintifis  to  reliefl 

The  proofs  offered,  as  bearing  on  the  question  whether  the 
negro  was  sold  or  pledged,  are  few. 

In  behalf  of  the  plaintifi  it  is  testified  by  their  brothert 
Swain  McDonald,  who  it  would  seem  (though  he  does  not 
distinctly  so  declare)  was  present  when  the  transaction  was 
consummated,  that  '*  Norman  McDonald  wished  a  condition 
ior  redemption  to  be  inserted  in  the  Bill  of  Sale,  but  defen- 
dant absolutely  refused,  saying  that  such  a  condition  would 
make  i  t  a  mortgage,  and  that  he  must  have  a  firm  bill  of  sale, 
but  that  whenever  said  McDonald  would  pay  him  back  the 
money,  he  would  let  McDonald  have  the  negro."  He  after- 
wards repeats  with  a  slight  modification,  that  "the  McDon- 
alds still  wish  to  have  a  condition  to  redeem  in  the  bill  of 
sale,  but  defendant  refused  and  said  he  would  have  nothing 
to  do  with  a  mortgage,  but  that  whenever  they  paid  the  nx>- 
ney  they  should  have  the  negro  back."  Sarah  Carter  testi- 
fies that  she  was  present  at  Norman  McDonalds's  some  eight 
ornine  years  past,  when  said  Norman  and  his  brothers,  John 
and  Swain  and  the  defendant,  were  round  a  table  counting 
money,  that  after  the  money  was  counted,  the  defendant, 
'*  addressing  himself  to  Norman  McDonald  said,  Hhis  is 
your  money,'  upon  which  McDonald  answered,  'the  negro  is 
yours  until  I  return  you  the  money/  and  the  defendant  re- 
plied "  to  be  sure  or  certain,"  she  cannot  recollect  wbiclL-— 
The  Plaintifis  offer,  also,  the  depositions  of  Daniel  McKethaa 
and  Archibald  McCoUum  in  relation  to  the  value  of  Joe  at 
the  time  of  the  alleged  mortgage.  The  former  states  that 
the  negro  was  as  likely  as  any  of  his  age  in  the  neighborhood, 
and  that  the  witness  would  have  given  $500  for  him,  but  he 
does  not  know  that  he  would  have  sold  for  that  sum,  where 
not  personally  known,  and  the  latter  supposes  he  ought  to 
l;ave  sold  for  ^SOO*   The  defendant  has  taken  no  testimony. 

We  are  unable  to  discover  any  satisfactory  ground,  upon 

16 
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Dee.  1840  which  the  plaintifis  entitle  themselves  to  the  relief  of  this 

et  al.  It  is  not  questioned  but  that  a  deed,  absolute  upon  its  facej 
J^  may  be  shewn  by  extrinsic  facts  to  have  been  executed  as  a 
'  security  for  the  payment  of  money,  and  to  have  put  on  the 
form  of  an  absolute  deed  by  reason  of  the  ignorance  of  the 
draftsman,  or  from  mistake  of  the  parties,  or  because  of  un- 
due advantage  taken  of  the  necessities  of  the  debtor.  In  ex- 
amining tmnsactions  between  bofrowers  and  lenders,  and 
bptween  necessitous  men  and  their  creditors,  Courts  of  Equi- 
ty, aware  of  the  unequal  relation  of  the  parties,  and  of  the 
facility  by  which  the  former  may  be  surprised  into  improv- 
ident arrangements,  and  of  the  moral  coercion  which  the  lat- 
ter can  exercise  over  theif  apparent  freedom  of  action,  are 
particularly  attentive  to  any  circumstances  tending  to  shew 
an  inconsistency  between  the  form  of  an  act  and  the  intent 
of  the  parties,  and  will  take  great  pains,  when  their  suspi- 
cion is  thus  excited,  to  get  at  the  substance  of  what  was  done 
or  intended  to  be  done  by  them.  But  unquestionably  it  is  a 
conclusion  of  reason,  and  therefore  must  be  the  presumption 
of  every  Court,  that  solemn  instruments,  between  parties  able 
to  contract,  declare  the  truth  in  regard  to  the  subject  matter 
of  their  (contract,  until  error,  mistake,  or  imposition  be  shewn. 
The  defendant  admits  that  the  application  of  the  plaintiffs 
was  for  a  loan  of  money  to  be  secured  by  a  mortgage  of  the 
slave;  and  although  he  declares  that  this  Application  was  re- 
jected, nevertheless  the  application  itself  indicates  a  state  of 
things  between  the  parties,  a  negotiation  for  a  loan,  which 
calls  for  the  scrutiny  of  the  Court  into  the  transaction  which 
followed  upon  it.  If  (he  sale^-or  apparent  sale — which  then 
took  place,  had  been  for  a  price  grossly  disproportionate  to  the 
value  of  Iha  slsive,  this  woilld  have  been  a  material  circum- 
stance to  shew,  either  that  the  absolute  deed  was  intended  to 
operate  only  as  a  security  for  jrepayment  of  the  money  then 
advanced,  or  wa^  obtained  by  a  fraudulent  misrepresentation 
dlrecfr/'^^hat  it  should  be  used  only  as  such  a  security.  But  the  evi- 
rctpoDtiye  <Jence  does  not  establish  a  gross  disproportion.    The  answer, 

to  Ihe  bill  y.,,-,... 

St  eridrnA  which  IS  ev^ueuce  for  the  defendant  m  this  respect,  because 
f2^da^.  ^  directly  responsive  to  the  bill,  positively  states  not  only  that 
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the  sum  paid  was  agreed  upon  by  the  parties  as  the  full  price,  Dee.  1840 
but  that  it  was  in  feet  the  full  market  price  of  the  slave.  Nor  rri.  T 
is  this  statement  disproved.  The  value  of  a  slave  is  neces-  ^t  al. 
sarily  a  matter  more  or  less  of  opinion^  and  is  not  susceptible  „  J  , 
of  very  precise  ascertainment.  The  only  witnesses  exam- 
ined as  to  this  point  are  those  introduced  by  the  plaintiffs, 
and  were  selected,  as  we  may  well  presume,  because  their  o- 
pinions  were  known  to  be  favourable  to  a  high  valuation. 
Neither  of  these  states  what  at  the  time  of  the  transaction  was 
the  general  price  of  slaves  like  the  one  in  question.  One  of 
them  declares  uideed  that  he  himself  would  have  given  $500 
for  Joe,  but  adds  that  he  does  not  know  that  such  a  price 
would  have  been  given  by  any  person  to  whom  the  slave  was 
not  personally  known;  and  the  other  expresses  his  opinion 
that  Joe  Ought  to  have  commanded  $500.  Now  if  we  should 
allow  this  to  be  the  value  of  the  negro,  it  is  exceedingly  im- 
probable that  any  person  would  have  advanced  $400  as  a 
loan,  and  looked  only  to  the  negro  as  security  for  its  repay- 
ment. The  plaintifis  do  not  represent  themselves  as  enter- 
ing into  any  engagement  to  refund  the  money — and  pretend 
that  they  were  at  liberty  to  repay  it  at  any  time.  If  the 
ilave  died,  the  defendant  was  to  have  no  means  of  compelling 
repayment — and  if  he  lived,  the  plaintiff  might  redeem  when 
they  pleased. 

If  such  a  contract  were  indeed  made,  the  defendant  might 
set  up  a  plausible  claim  to  be  relieved  from  it,  because  of  im- 
position. Nor  can  we  disregard  the  circumstance  that  the 
conduct  of  the  parties  can  scarcely  be  reconciled  to  the  view 
of  the  transaction,  which  is  pressed  on  us  by  the  plaintiffs. 
The  defendant,  for  seven  years,  under  an  absolute  deed,  ex- 
ercises the  rights  of  an  absolute  owner,  and  the  plaintiffs,  du- 
ring this  time,  are  not  heard  to  intimate  any  claim  to  tbe 
property.  Nor  is  the  conclusion,  to  which  an  examination 
of  the  extrinsic  circumstances,  accompanying  the  sale  or  ap- 
parent sale,  evidently  leads  us,  much,  if  at  all,  weakened  by 
the  direct  evidence  on  which  the  plaintiffs  rely.  The  prin- 
cipal evidence  is  that  of  Swain  McDonald,  their  brother,  and 
this  is  very  deficient  in  precision  and  fulness.  It  does  not 
Btato  tbe  details  of  the  transaction— nor  at  what  period  of^it 
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D«c/l840the  convenation  passed  to  which  be  testifies — whether  the 

'desire,  expressed  by  his  brother  Normaa,  to  have  a  condition 

^1  «l.    ^f  redemption  in  the  bill  of  sale,  was  before  the  deed  was 

▼       prepared,  or  was  stated  by  way  of  objection  to  its  execution, 

McLsod.  ^^  ^gg  made  known  after  its  execution — and  whether  the 
declaration  of  the  defendant,  that  Norman  or  the  plaintifi 
might  have  the  negro  again  on  paying  the  money  back,  was 
before  the  bargain  was  concluded,  or  afterwards.  One  &ct, 
however,  is  explicitly  stated  by  him,  that  the  defendant  de- 
clared that  he  would  not  assent  to  such  a  condition  being  add- 
ed to  the  deed,  for  that  it  would  convert  the  deed  into  a 
mortgage,  and  he  was  determined  to  have  nothing  to  do  with 
a  mortgage.  .  After  such  a  declaration,  it  will  not  readily  be 
inferred  that  in  effect  the  agreement  was  for  a  mortgage. — 
Indeed  this  testimony — as  well  as  that  of  the  witness  Sarah 
Carter,  is  consistent  with  the  account  given  of  the  transac- 
tion by  the  defendant,  except  that  the  witnesses  make  his  re- 
ply to  the  proposal  of  an  agreement  for  a  re-purchase,  more 
unequivocal  than  it  is  represented  in  the  answer  of  the  de- 
fendant 

Whether  such  an  agreement  was  in  truth  made,  and  if 
made,  within  what  time  the  condition  of  re-purchase  was  to 
be  acted  on,  are  enquiries  into  which  we  need  not  enter;  for 
this  bill  is  founded  solely  upon  a  ground  which  the  plaintifiis 
have  failed  to  establish,  that  the  negro  was  mortgaged  as  a 
security  for  money  borrowed. 

Per  Curiam.  The  bill  dismissed  with  costs. 
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JAMES  QIJINN  M.  JOSEPH  GREEN  aod  others.  Dec.  1B40 


.A  eheriff,  who  has  seised  property  ander  an  exeeation,  which  is  claimed 
by  other  persons  besides  the  defendant  in  the  ezeontion,  cannot  sov 
tain  a  bill  in  eqaity  requiring  these  persons  and  the  plaintifif  and  the 
defendant  in  the  execution  to  interplead,  so  that  their  respective  rights 
may  be  ascertained. 

In  a  bill  of  interpleaderr  the  plaintiff  must  always  admit  a  title  as  against 
himself  in  all  the  defendants.  A  pemon  cannot  file  such  a  bill,  who 
is  obliged  to  state,  that,  as  to  some  of  the  defendanls^  the  plaintiff  is  » 
wrong-doer. 

This  was  a  bill  in  Equity,  filed  in  the  Court  of  Equity  of 
Lincoln  county,  at  September  Term,  1839.  The  allegations 
/uid  prayer  of  the  bill  are  set  forth  in  the  opinion  of  the 
Court.  Two  of  the  defendants  demurred  generally  to  the 
bill,  and  the  demurrer  coming  on  to  be  argqed  at  Spring 
Term,  1840,  of  Lincoln  Court  of  Equity,  before  his  honor 
Judge  Settle,  it  was  decreed  that  the  demurrer  be  sustain- 
ed and  the  bill  dismissed,  From  this  decree  the  plaintiff  9|>- 
pealed  to  the  Supreme  Court. 

Saunders,  Alexander  ^nd  Hoke  for  the  plaintiff. 

Boyden  for  the  defendant. 

RuFFiN,  Chief  Justice.  The  plaintiff,  being  sheriff  of 
Lincoln  county,  received  a  writ  of  fieri  facias  for  92,498:23, 
with  interest  and  costs,  recovered  by  the  defendant  Green  a- 
gainst  the  defendant  Johnson,  as  administrator  of  Timothy 
Chandler  deceased.  The  plaintiff  placed  the  execution  in 
the  hands  of  one  Maury,  one  of  his  deputies,  who  seized  un- 
der it  two  slaves,  which  were  found  in  the  possession  of  the 
defendant  Morris;  and  also  six  other  slaves,  and  some  cattle 
and  household  furniture,  which  were  found  in  the  possessioa 
of  the  defendant  Elizabeth  Chandler.  The  seiiure  was  made 
by  the  direction  of  the  creditor  Green,  who  pointed  out  the 
slaves  and  other  articles  to  the  deputy  sheriff,  as  property  ber 
longing  to  the  estate  of  Timothy  Chandler,  derived  from  Er 
jiizabeth  Chandler  by  their  intermarria^  and  bis  subsequem 


•t  tl. 


230  EQUITY  CASES  IN  THE 

Deo.  1840  possession.    Morris,  alleginsr  the  two  slates,  that  were  taken 

~"; oiu  of  his  possession,  to  belong  to  himunderan  appointment 

i"°  by  Elizabeth  Chandler  under  a  power  in  the  will  of  one  Ar- 
Green  thiir  Graham,  a  former  husband  of  the  said  Elizabeth,  insti- 
tuted an  action  of  detinue  for  those  slaves  against  Maury  and 
Green.  James  Graham,  as  administrator  of  one  William 
Graham  deceased,  (who  was  a  son  of  the  said  Arthur  Gra- 
ham, deceased,)  also  claimed  the  other  s\x  slaves,  under  a 
provision  in  the  will  of  the  father,  Arthur;  and  brought  an 
action  of  detinue  for  them  against  the  same  persons.  A  third 
action,  namely,  trespass,  was  brought  against  the  same  par- 
ties, Maury  and  Green,  by  Elizabeth  Chandler,  who  claimed 
property  in  part  of  the  slaves  and  other  articles  and  the  right 
of  possession  of  the  whole,  and  denied  that  any  part  was  of 
the  estate  of  her  fast  husbaqd,  Timothy  Chandler.  The  dep- 
uty sheriff  delivered  all  the  effects  seized  to  his  principal,  the 
present  plaintiff;  and  he  was  required  by  the  creditor,  Green, 
to  proceed  to  a  sale,  and  also  by  Johnson,  the  administrator 
of  Timothy  Chandler,  who  insisted  that  the  slaves  and  other 
things  did  belong  to  the  estate  of  his  intestate.  The  sheriff 
then  filed  this  bill,  as  a  bill  of  interpleader,  against  Green, 
Johnson,  administrator  of  T.  Chandler,  and  against  the  plain- 
tiffs in  the  three  actions  at  law,  that  is  to  say,  Morris,  James 
Graham,  administrator  of  William  Graham,  and  Elizabeth 
Chandler;  in  which  he  acknowledges  the  possession  in  him- 
self of  all  the  property  seized  by  his  deputy,  and  submits  to 
deliver  to  either  or  any  of  the  defendants,  or  otherwise  to  dis- 
pose of  it  as  of  right  he  ought;  and,  in  the  mean  while,  prays 
for  an  injunction  against  further  proceedings  in  the  suits  al- 
ready brought  at  law,  and  also  to  restrain  the  creditor,  Green, 
from  taking  any  steps  at  law  to  compel  him  to  sell,  or  amerce, 
or  otherwise  punish  him  for  not  selling. 

To  this  bill  the  defendants  Green  and  Johnson,  admini9- 
trator,  demurred;  and  the  other  defendants  put  in  answers, 
setting  forth  the  nature  of  their  respective  claims,  and  sub- 
mitting to  interplead  with  the  other  parties.  But  when  the 
cause  came  tm  to  be  argued  on  the  demurrer,  between  the 
plaintiff  and  the  two  defendants,  who  had  put  it  in,  the  Judge 
oi  the  Court  of  Equity  was  of  opiaion,  that  the  case  was  not 
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■  fit  one  for  a  bill  of  interpleader,  and  therefore  sustained  the  Dee.  IB40 
demurrer  and  dismissed  the  bill  as  against  those  two  parties,  ""^uintt  ^ 
Prom  that  decree  the  plaintiff  appealed  to  this  Court.  t 

In  support  of  the  bill,  the  counsel  for  the  plaintiff  has  been  e/^d? 
unable  to  adduce  the  authority  of  any  adjudication.  His  on- 
ly reliance  is  a  dictum  of  Lord  Mansfield,  in  Cooper  vs. 
Sheriff  of  London^  I  Bur.  37;  in  which  he  mentions  a  bill 
filed  in  Chancery  by  the  sheriff,  in  a  case  of  disputed  proper- 
ty, as  ooe  of  the  modes  in  which  a  sheriff  may  be  relieved 
from  danger  or  indemnified  from  loss.  That^  however,  could 
not  be  a  question  in  that  causey  and,  indeed,  the  doctrine  be- 
lonfred  to  another  jurisdiction,  and,  therefore,  although  laid 
dowo  by  an  eminent  Judge,  is  not  authority.  We  are  saved 
the  necessity  of  discussing  the  question  on  elementary  prin- 
ciples, by  having  a  case  in  equity  deciding  it  in  opposition 
to  that  opinion  of  Lord  Mansfield.  Slingsby  vs.  Boulion^ 
I  Yes.  &  Bea.  334,  was  a  bill  of  interpleader  by  a  sheriff, 
similar  to  the  present;  and,  on  the  motion  for  an  iujunciiony 
Lird  Bldon  enquired  for  an  instance  of  soch  a  bril  by  a 
sheriff,  and,  none  being  cited,  he  declared  the  sheriff  to  be 
concluded  (rom  stating  a  case  of  interpleader,  because  in  such 
a  hill  the  plaintiff  always  admits  a  title  against  himself  in  all 
the  defendants.  He  said,  a  person  cannot  file  such  a  bill, 
who  is  obliged  to  state,  that  as  to  some  of  the  defendants  the 
plaintiff  is  a  wrong  doer. 

If,  in  this  case,  the  property  was  in  the  plaintiffs  in  the  ac- 
tions that  have  been  brought  at  law,  the  sheriff  was  a  tres- 
passer in  .«eizin5r  it,,  and  he  did  it  upon  the  responsibility  of 
answering  for  the  act  as  a  trespass.  Against  that  risk  he 
should  have  provided,  by  ttiking  a  bond  of  indemnity  firom 
the  execution  creditor.  He  cannot  escape  from  responsibility 
by  tuitiing  over  the  owners  of  the  property  on  the  creditor. 
On  the  other  hand,  if  the  property  was  really  subject  to  the 
debt,  It  was  properly  seized,  and  the  creditor  is  entitled  to 
have  it  sold,  notwithstanding  unfounded  actions  or  claims  by 
third  penoo's.  The  sheriflf)  having  thus  made  himself  liable 
to  one  or  other  of  the  parties,  by  misfeazanceornonfeazance, 
is  not  a  mere  stake-holderi  but  his  interest  is  directly  invoiv- 
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er  parties. 

The  decree  must  therefore  stand  affirmed  and  with  coats 
in  both  Courts. 

Pfi&  CvRiJM.  Decree  accordingly. 


GEORGE  K.  6HinT  and  wife  m.  ARCHELAUS  CARLOSS.  (a) 

A  goardian,  who  permits  hia  female  ward  to  marry  under  the  age  of  fif- 
teen years,  cannot,  for  that  reason,  be  held  accountable  as  trustee  for 
the  wife,  after  the  marriage,  and  after  he  has  delirered  o?er  the  pro- 
perty to  her  husband. 

The  guardianship  ceased  upon  the  ndarriage,  for  the  statute  (Rer.  Stat, 
e.  71,  s.  7,  and  c.  34,  s,  47,)  does  not  declare  such  a  maniage  void, 
but  only  subjecu  the  husband,  upon  concicUonf  to  certain  peualiieSf 
and  to  the  loss  of  his  wife's  property. 

A  guardian  is  not  hound  to  have  a  marriage  settlement  made  in  favor 
of  his  female  ward  under  any  circumstances,  even  when  she  has  a 
large  estate,  and  is  abooi  to  mifrry  a  man  of  slender  fortune. 

Nor  is  he  aaswerable^  in  peennia^  damages  for  marrying  his  female- 
ward  **  in  disparagement.** 

Inequality  of  fortune  nerer  eonstttuted  *<  disparagement.**  Thereby  was 
contemplated  some  personal  or  social  defect  or  disqualification,  &c. 

Compensation  csnnot  be  allowed,  independent  of  his  commissions, 
to  a  guardian  for  his  iime  and  Iroubk^  but  these  are  to  be  eunsidered 
in  fixing  tl^e  quantum  of  his  commissions. 

This  was  a  bill  filed  by  the  plaintifis  agrainst  the  defendant 
in  Chatham  Court  of  Equity.  The  defendant  put  in  his 
answer,  to  which  there  Was  a  replication;  a  referer)ce  to  the 
master  and  a  report  were  made,  and  exeeptions  filed  to  the 
report.  At  Spring  Term,  1838,  the  cause  was  set  for  hear- 
ing, and  transmitted  by  consent  of  parties  to  the  Supreme 

{a)  This  case  was  daoided  at  December  Temr,  1838^  but  has  not  be- 
fore been  reported. 
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Court.    The  Tacts,  as  appearing  from  the  pleadings  and  Dee.  1838 
proob,  are  stated  in  the  opinion  of  the  court.  ""shoiT' 

IT.  H.^«y««HKl  for  the  plaintiff. 

Badffer  and  Manly  for  the  defendant  Carloss. 

Gaston,  Judge.  Thomas  Stokes,  of  the  county  of  Chat- 
ham, died  intestate  in  the  year  1811,  leaving  three  children, 
Jordan,  Sylvanus  and  William  B.  Stokes,  and  administration 
on  his  estate  was  granted  to  the  defendant.  William*  the 
eldest  of  the  children,  died  shortly  after  his  father,  leaving  a 
widow  and  one  child,  Hannah  H.  Stokes,  and  the  defendant 
also  administered  on  his  estate.  Hannah  H.  Stokes  being  an 
infant,  the  defendant,  after  the  death  of  her  father,  was  ap- 
pointed her  guardian.  Go  the  22d  of  January,  1824,  she  in- 
termarried with  Robert  Carloss,  the  son  of  the  defendant,  who 
died  intestate  in  the  month  of  October,  1827,  leaving  the  said 
Hannah  and  three  infant  children  surviving.  In  the  month 
of  October,  1830,  she  intermarried  with  George  H.  Shutt,  and 
on  the  7th  of  March,  1831,  they  filed  this  bill. 

The  bill  alleged  that,  at  the  time  of  the  intermarriage  of 
the  plaintiff  Hannah  with  her  first  husband,  she  was  not 
quite  fourteen  years  of  age,  she  having  been  bom  on  the  14th 
of  March,  1810;  that  the  said  marriage  was  procured  by  the 
influence  and  management  of  the  defendant;  that  Robert  Car- 
loss,  at  the  time  of  the  marriage,  had  little  or  no  property, 
but  was  dependent  on  his  father,  who  had  considerable  land- 
ed and  personal  estates;  that  no  settlement  of  any  kind  was 
Slide  upon  her,  at  the  time  of  the  marriage;  that  updn  the 
marriage  he  received  from  her  guardian  a  large  part  of  her 
estate,  and  either  wasted  it  or  so  encumbered  it  with  hia 
debts,  that  the  same  had  been  lost  to  her;  that,  upoti  his 
death,  administration  of  his  effects  was  granted  to  the  de- 
fendant, who,  as  such  administrator,  had  taken  possesion  of 
part  of  the  property,  which  had  been  hers,  claiming  it  aS  the 
property  o(  the  said  Robert.  The  complainants  insisted,  in 
the  first  place,  that  the  defendant,  having  suffered  or  procunsd 
the  said  Hannah  to  be  married  at  such  a  tender  age,  without 
the  consent  oi  advice  of  the  Court,  and  without  any  settle- 
ment, was  bound  to  make  good  whatever  loss  she  bad  Utjjh 

16 
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Dee.  1838  tained,  particularly-  as  the  marriage  was  with  his  own  son, 
^TT  '  and  therefore  was  to  be  held  to  acconiit  with  the  plaiotifls,  as 
et  nz.  guardian  of  the  said  Hannah  up  to  the  time  of  her  last  mar- 
J  riage.  And  they  further  insisted  that  the  first  marrinse  of 
the  said  Hannah  having  taicen  place  before  she  was  fifteea 
years  of  age,  without  a  certificate  from  the  defcudant,  her 
guardian,  that  she  had  attained  the  age  of  fifteen  years  and 
bad  his  permission  to  marry,  and  this  being  known  to  the 
defendant,  her  fiist  husband  acquired  no  right  by  the  said 
marrioge  to  any  part  of  her  property  real  or  personal,  by  rea- 
son of  the  provisions  of  an  act  of  the  General  Assembly  of 
this  State,  passed  in  the  year  1820,  entitled  *<  An  act  concern- 
ing the  marriage  of  female  infants;"  and  that  all  the  estate, 
both  real  and  persotral,  which  she  had  at  the  time  of  that  mar- 
riage, ought  to  be  delivered  over  to  the  plaintifis  by  a  decree 
of  this  Court.  They  complained  of  the  defendant  refusing 
to  come  to  an  account  with  them  concerning  his  administra- 
tion of  the  estate  of  Thomas  Stokes,  and  of  his  guardianship 
aforesaid,  and  of  the  loss  sustained  by  the  plaintiff  Hannah, 
by  reason  of  her  first  marriage,  or  (o  render  any  account  of 
his  guardianship  during  the  time  she  was  the  wife  of  his  son, 
and  to  make  good  to  them  the  debts  of  his  said  son  paid  out 
of  her  estate;  and  prayed  that  all  proper  accounts  might  be  ta- 
ken, that  the  defendant  might  be  decreed  to  staLd  as  a  trustee 
of  all  the  plaintiff  Hannah's  property  during  her  coverture 
with  Robert  Carloss  aud  up  to  the  time  of  her  marriage  with 
the  plaintiff  Thomas,  and  account  for  the  same,  and  the  rents, 
hire  and  profits  thereof,  and  make  good  all  losses,  which  $he 
had  sustained  by  reason  of  her  first  marriage,  and  make^od 
all  the  debts  of  her  said  first  hdsband  paid  out  of  her  estate, 
and  for  general  relief. 

The  defendant  in  his  answer  set  forth  an  account  of  his 
administration  of  (he  estate  of  Thomas  Stokes,  as  the  same  ap- 
peared of  record  in  thecounty  court  of  Chatham,  taken  by  order 
of  said  Court,  on  the  petition  ofSilvanus  and  Jordan  Stokes, 
by  commissioners  for  that  purpose  appointed,  whereby  it  ap- 
peared that  there  was  a  balance  due  to  him  of  $706  20  cts., 
and  averred  that  the  said  account  was  true  and  just.  He 
stated  also  that  in  conformity  with  the  decree  made  upon  that 
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petition  and  confirming  that  report,  he  settled  in  full  with  the  Deo.  1838 

BaicI  Sil  vnnus  and  Jordan.    The  defendant  further  stated  thai  "^.    ^ 

Shatt 
William  B.  Stokes,  at  the  time  of  his  death,  had  no  property    et  uz. 

but  what  was  coming  to  him  from  the  estate  of  his  father,  ^ 
Thomas  Stokes,  and  died  excessively  indebted.  And  he  re- 
ferred to  the  account  current  of  his  administration  of  the 
property,  which  was  allotted  to  him  as  the  administrator  of 
William  in  the  division  o!  Thomas  Stokes's  estate,  as  the  ' 
sanie  was  returned  to  the  County  Court  of  Chatham,  and 
was  there  of  record,  and  averred  that  the  same  was  correct 
He  also  averred  that  he  had  settled  in  full  with  Hardy  Chris- 
tian and  Ruth  his  wife,  which  said  Ruth  was  the  widow  of 
William  B.  Stokes,  for  her  distributive  share  in  William  B. 
Stokes's  estate.  The  defendant  further  averred  that,  after 
the  marriage  of  the  plaintiff  Hannah  with  Robert  Carloss,  the 
defendant  delivered  over  to  the  said  Robert  all.  the  property 
of  his  said  wife,  and  had  a  full  settlement  of  his  accounts  as 
her  guardian,  upon  which  settlement  a  balance  was  found 
in  bis  favour  of  S382,  declared  that  this  balance  was  just  and 
true,  and  said  that  it  was  understood  and  agreed  betweea 
himself  and  the  said  Robert,  when  this  settlement  was  made, 
that  the  defendant  should  not  require  payment  of  the  said 
balance,  but  relinquish  his  claim  therefor  to  the  said  Robert 
and  his  wife,  by  way  of  advancement  to  the  said  Robert  his 
soti.  The  defendant  did  not  admit  that  the  plaintiff  Hannah, 
at  the  time  of  her  intermarriage  with  the  said  Robert,  was 
under  the  age  of  fifteen  years,  and  especially  denies  that,  at 
the  time  of  the  said  marriage,  if  in  truth  she  was  under  that 
age,  he  knew  that  she  was  so,  or  that  his  son  knew  it;  butoa 
the  contrary  saith  that  he  did  then  believe  her  to  be  over  the' 
said  age,  which  belief  was  founded  on  her  appearance,  she 
being  a  well  grown  and  stout  young  wqman.  He  admitted 
that  he  had  administered  on  the  estate  of  Robert  Carloss,  aud 
had  paid  off  his  debts,  a  large  proportion  of  which  had  beea' 
contracted  in  building  a  dwelling  house  and  making  other 
permanent  improvements  on  the  real  estate  of  the  plaintiff 
Hannah.  To  this  answer  the  plaintiff  put  in  a  ;reneral  rep- 
lication, and  at  the  September  Term,  1832,  the  following  or- 
der was  made:    ''  By  consent  of  parties,  without  prejudice 


236  EQUITY  CASES  IN  THE 

Deo.  1838  in  any  form  to  either  party,  on  any  of  the  matters  alleged  or 
■■^~"'  insisted  on,  the  master  is  directed  to  state  the  accounts  of  the 
•t  uz,  defendant,  Ist,  as  administrator  of  Thomas  Stokes,  deceased; 
J  2d,  as  administrator  of  William  B.  Stokes,  deceased;  3rd,  as 
*  administrator  of  Robert  Carloss,  deceased;  4th,  as  guardian  of 
Hannah  Shutt,  the  plaintiff,  and  report  said  accounts  to  the 
next  term.  The  master  is  directed  further  to  report  what 
•  was  the  age  of  the  said  Hannah,  when  she  married  Robert 
Carloss,  and  the  time  of  such  marriage;  the  value  of  her  es- 
tate, and  the  value  of  said  Robert's  estate  at  their  said  mar- 
riage; and  particularly  the  master  is  directed  also  to  report 
the  value,  nature  and  condition  of  said  Hannah's  estate  in 
Virginia  and  Tennessee,  with  any  other  special  matters, 
which  either  of  the  parties  shall  require  of  him,  connected 
with  this  suit."  This  order  of  reference  was  renewed  from 
Term  to  Term,  until  September  Term,  1836,  when  the  roas- 
ter made  his  report,  to  which  were  annexed  long  and  detail- 
ed accounts  of  the  administration  by  the  defendant  of  the  es- 
tate of  Thomas  Stokes,  and  also  ot  the  estate  of  William  R 
Stokes,  and  a!so  an  account  of  the  defendant  as  guardian  of 
the  plaintiff  Hannah  until  her  intermarriage  with  Robert  Car- 
loss  in  1824,  when  the  master  stated  that  all  her  property  was 
then  delivered  over  to  the  said  Robert.  The  master  report- 
ed that,  on  the  account  of  the  defendant,  as  administrator  of 
Thomas  Stokes,  these  was  a  balanqe  due  to  the  defendant  of 
$819  91  cents;  that,  on  his  account  as  administrator  of 
William  B.  Stokes,  there  was  a  balance  in  his  fiivor  of 
$389  17i  cents;  and  that,  on  his  guardian  account  there 
was  a  balance  due  him  of  $394.  The  master's  report  found 
that  the  plaintiff  Hannah,  at  the  time  of  her  marriage  with 
Robert  Carloss,  was  vinder  the  agd  of  14  years,  and  was 
worth  in  real  and  personal  property  {he  sum  of  $9,800,  and 
that  Robert  Carloss  was  then  worth  a  horse,  bridle  and  sad- 
dle, and  perhaps  a  few  hundred  dollars  in  cash;  and  that,  at 
the  death  of  the  said  Robert,  the  condition  of  the  estate  of 
the  said  Hannah  was  not  materially  phanged.  The  roaster 
further  reported  ^hat  he  did  not  state  the  defendant's  ac- 
counts, as  administrator  of  Robert  Carloss,  for  the  reason  that 


SUPREME  COURT  OF  NORTH  CAROLINA.  237 

the  defradant  averred  that  he  was  not  leady  to  go  into  that  Dee.  isss 
account,  and  it  was  not  insisted  upon  by  the  plaintifis.  ""„. 

To  this  report  several  exceptions  were  taken  by  the  plain-    et  ox. 
tiffs,  and  one  exception  by  the  defendant.    And,  the  parties       J 
having  connpleted  their  proofs,  the  canse  was  set  down  for 
bearing  and  transntitted  to  this  eourt,  where  it  has  been 
heard,  as  well  upon  the  equity  arising  upon  the  pleadings 
and  proofs,  as  upon  the  several  matters  included  in  the  ex-    * 
ceptions  of  the  parties. 

It  appears  from  the  proofs  in  the  cause,  as  well  as  npon 
the  finding  of  the  mastflr,  that  the  plaintiff  Hannah,  at  the 
time  of  her  marriage  with  the  defendant's  son,  was  nnder 
the  age  of  fourteen  years.  It  does  not  appear  that  this  fact 
was  known  either  to  the  father  or  the  son,  and  the  defend- 
ant's positive  averment,  that  he  believed  her  to  be  over  fif- 
teen years  of  age,  is  so  confirmed  by  the  testimony  with  res- 
pect to  her  womanly  appearance  at  that  time,  that  the  court 
yields  credence  to  it.  He  knew,  however,  that  she  was  very 
young,  and  might  so  easily  have  i^ertained,  by  enquiring 
of  her  mother,  whether  she  had  or  had  not  attained  the  age 
of  fifteen,  that  his  neglect  to  mak^  that  enquiry  is  nearly 
equivalent  to  knowledge  of  (he  fact,  thot  she  was  under  that 
age.  There  is  no  proof  that  the  defendant  employed  any 
arts,  or  exercised  his  influence  as  gi^ardian,  to  brin^  about 
the  marriage.  When  it  took  place,  she  was  residing  with 
her  mother,  and  without  the  consent  and  against  the  will  of 
her  mother,  ran  away  with  Robert  Carloss  to  be  married. 
It  sufficiently  appears^  however,  that  the  defendant  if^as  well 
aware  of  the  intended  marriage,  and  made  no  effort  to  pro- 
vent  it.  We  hold  therefore  that  the  marriage  took  plape  with 
his  connivance,  if  not  dirept  approbation.  It  was  an  une- 
qual marriage  in  point  of  fortune.  The  husband  had  scarce- 
ly any  property,  and  she  was  worth  nearly  ten  thousand 
dollars.  His  father,  however,  was  a  man  ot  considerable  es- 
tate and  respectable  standing  in  society,  and  the  younsr  man 
had  reanonable  expectations  of  fortune  from  him  at  a  future 
day.  He  had  recently  arrived  at  age,  and,  notwithstanding 
a  propensity  for  dissipation,  which  had  begun  to  manifesi  itv 
selfi  and  which  greatly  increased  after  marriage,  was  of  in* 
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Dee.  18S8  ji^stfjot,3  habits,  and  supported  himself  by  bis  indnstrjr/ 
*"  gjjjjjj  This  dissipulion  did  not  produce  thut  extravagance,  which 
etux.  usually  results  from  it;  for  he  did  not  impair  tlip  estate,  of 
which  he  acquired  possession  by  the  marriai^e.  He  impror- 
ed  his  wife's  laud,  and  the  debts  which  he  left  were  almost 
excluiiively  contracted  io  making  these  improvements. — 
There  is  no  proof  that  he  treated  his  wife  ill,  or  that  they 
lived  otherwise  than  happily  together  until  his  death.  Three 
children  were  the  fruits  of  this  union,  all  of  whom,  for  aught 
that  appears,  are  still  living. 

The  main  question  for  us  to  decide  is,  whether,  upon 
these  facts,  the  defendant  can  be  declared  a  trustee  of  the  es- 
tate of  the  plaintiff  Hannah,  after  her  said  marriage,  and 
therefore  bound  to  ascount  to  the  plaintiffs  for  said  property, 
notwithstanding  his  having  delivored  it  over  to  her  6rst  hus- 
band. It  is  only  on  this  ground  that  the  till  of  the  plaintiffs 
can  be  supported.  Whatever  opinion  may  be  entertained 
as  to  the  delicacy  or  propriety  of  the  defendant's  conduct,  in 
sanctioning  a  marriage  of  his  ward  at  that  tender  age  with  his 
own  fon,  even  though  he  may  have  thereby  rendered  him- 
self liable  to  punishment,  this  court,  acting  as  a  Court  of 
Equity,  has  no  jurisdiction  over  him  in  regard  to  the  mat- 
ters complained  of,  except  to  enquire  whether  he  has  faith- 
fully accounted  for  her  estate  committed  to  his  care.  Now 
we  are  unable  to  see  any  satisfactory  ground,  on  which  this 
question  can  be  determined  in  the  affirmative*  Upon  the 
marriage  of  the  defendant's  female  wtird  with  an  adult  hus- 
band, the  defendant's  office  of  gua.^ian  ceased.  Hargrave's 
Co.  Lit.  88,  b.  note.  Mendez  v.  Mendez,  1  Yes.  Sen.  91 — 
Roach  V.  Garvan,  I  Yes.  Sr.  157,  and,  upon  the  marriage, 
the  husband  became  the  owner  of  all  her  personal  property 
in  the  hands  of  the  defendant,  and  seized  in  her  right  of  all 
ker  real  estate. 

The  first  ground  taken  in  the  bill,  why  this  court  should 
hold  the  defendant  accountable  as  guardian,  notwithstanding 
his  office  had  expired,  and  he  had  delivered  over  the  proper- 
ty and  accounted  for  his  management  thereof  to  the  owner, 
is,  that'having  permitted  a  marriage,  so  unequal  in  point  of 
£»rtuue,  to  be  contracted  by  his  ward,  without  the  consent  of 
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the  proper  court,  and  without  exacting  a  settlement  from  thel>««-  1B38 
husbnnd,  he  is  bound  to  make  good  the  loss  of  property  she  ^. 
has  thereby  sustained.  I'his  ground  we  think  clearly  un-  ei  ux. 
tenable.  It  is  not  pretended  to  have  been  ever  adjudged,  .  J 
that  a  guardian  is  bounds  under  any  circumstances,  to  re- 
quire a  settlement  of  his  ward's  property  upon  her,  before  he 
permits  her  to  marry.  The  novelty  of  the  position  assumed 
is  an  exceedingly  strong  objection  to  it.  Innumerable  cases 
have  occurred  of  marriages  by  female  wards,  and  many  of 
them  have  no  doubt  proved  indiscreet  and  unfortunate.  Per- 
haps in  not  in  one  in  a  thousand  has  any  settlement  been  made, 
and  as  yet  we  have  beard  of  no  attempt  but  this  to  render 
the  guardian  iiabl«,  because  of  the  omission  to  require  one. 
She  has, on  reaching  twelve  years  of  age,  the  l^gal  ability  to 
contract  marriage,  independent  of  any  one's  will;  the  conse- 
quences of  marriage  on  her  property  are  defined  by  law;  and, 
however  expedient  it  may  be  sometimes  to  guard  against 
these  consequenees^it  has  not  been  made  the  duty — and  prob- 
ably it  ought  not  to  be  made  the  duly — of  any  one  to  guard 
against  them  by  marriage  settlements.  It  is  only  in  a  very 
artificial  state  ot  society,  that  these  can  become  common,  or 
be  regarded  as  generally  useful.  It  has  been  argued  that  rur 
act  of  1762  (Rev.  St.  c.  64,  s.  IS,)  makes  it  the  duty  of  the 
courts,  on  receiving  information  that  a  guardian  is  about  to 
marry  his  ward  "in  disparagement/'  to  remove  him  from  the 
guardianship;  that  this  is  a  distinct  recognition  with  us  that 
the  permitting  of  such  a  marriage  is  a  breach  of  duty;  that 
the  marriage  of  the  defendant's  ward  to  his  son  was  one  of 
this  character;  and  that  it  is  a  principle  of  universal  appli- 
cation that  he,  who,  by  a  breach  of  duty,  has  occasioned  a 
loss,  should,  to  the  extent  oi  his  ability^  repair  that  loss. 

Before  examining  this*  argument  particularly,  it  occurs  to 
us,  as  not  a  little  extraordinary,  if  the  law*makers  contem- 
plated such  a  liability  upon  guardians,  aS  that  now  contend- 
ed for,  that  in  defining  their  duties',  in  acts  where  minute  de- 
tails are  found — such  as  m  regavdto*  the  mode  of  selling 
their  perishable  estate,  the  ke^^ping  of  thfeir  stock,  ttie  lending 
out  of  their  money,  hiring  of  slaves,  renting  of  lands  and  pay- 
ment of  the  taxes,  disposition  of  the  lightwoodi  boxing  of  th» 
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Deo.  1838  piue  trees  and  sale  of  the  timber  on  their  lands — it  has  not 
'     .    ^'" been  distinctly  and  plainly  declared.    But  upon  the  argu- 
•t  OS.    nient  it  may  be  remarked,  in  the  first  place,  that  the  law  is 
^  ^       indeed  solicitous  to  prevent  a  marriage  being  made  in  <^ dis- 
paragement," and  chiefly  so,  because  it  belongs  to  that  class 
of  evils,  which,  once  doue,  admits  of  no  remedy  or  redress. 
What  pecuniary  measure  can  be  resorted  to,  for  ascertaining 
the  injury  from  an  ill-assorted  marriage?    And  if  one  could 
be  found,  how  wisely  the  law  would  act,  in  a  case  where  a 
woman  had  thus  married,  in  allowing  the  husband  to  put  in- 
to his  pocket  the  damages  recovered  because  of  this  grievous 
wrong  to  her?    The  ancient  law  sternly  prohibited  what  it 
termed  marriages  "  in  disparagement,"  both  by  Magna  Char- 
la  and  the  Statute  of  Merton.    Yet  we  are  told  by  the  high- 
est authority  <<  that  no  action  can  be  brought  upon  this  stat- 
ute, inasmuch  as  it  was  never  seen  or  heard  that  any  action 
was  brought  upon  the  Staute  of  Merton,  for  this  disparage- 
ment, against  the  guardian  for  the  matter  aforesaid,  &c.;  and 
if  any  action  might  have  been  brought  for  this  matter,  it 
shall  be  intended  that  at  some  time  it  would  have  been  put 
in  ure."    Littleton  sec.  108.    Co.  Lit.  81.  b.    Besides,  ine- 
quality of  fortune  never  constituted  *'  disparagement."  There- 
by was  contemplated  some  personal  or  social  defect  or  dis- 
qualification, such  as  deformity,  litnacy,  disease,  villenage,  a- 
liennge  or  corrtiption  of  b\cKk\.    Cd.  Lit.  80,  81,  82.    In  no 
sense,  analogous  to  the  an  dent  import  of  the  term,  could 
the  marriage  of  the  female  plaintiff  with  her  first  husband 
have  been  deemed  a  marriage  in  disparagement.    It  brou^rht 
no  disgrace  on  her  or  her  kin;  did  not  put  her  or  them  below 
An  tiipliai- their  proper  station.    Asfo'the  charge  in  the  bill  that  the 
''**!id?«n  ,0?"*^^'^^^  neglected  to  ask  th6  advice  of  <he  Court  in  relation 
a  •oiirt  for  to  the  marriage,  before  he  permitted  it  to  take  place,  this,  we 
tSwr/ite*  in-  suppose,  hss  been  chai^ged,  because  of  sotne  vague  notion  that 
waid*A»ii*^'"®  is  required  in  England  of  all  guardiians.    We  find  noth- 
m^irr.  it    ing  to  warrant  that  doctrine,  and  certainly  an  application  to 
known  lo"  Court  for  advice  on  that  subject  is  wholly  unknown  in  our 
«^  tt«H«»  nsages.    In  England  the  Court  of  Chnntery  exercises  a  ve- 
ry high  control  over  the  marriage  of  wtiat  are  there  termed 
ioards  of  Courts  and  filing  a  bill  in  theif  behalf  makes  them 
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wards  of  Court.    Maisrying  an  infant  ward  of  tbe  Court,  Dee.  1838 
without  the  previous  consent  of  the  .Chancellor,  is  there  a    g. 
contempt  of  the  Court,  and  the  Court  is  enabled  by  imprison-    ei  ox. 
ment  of  the  husband  and  others  concerned  in  the  contempt,       J 
to  compel  what  it  deems  a  proper  settlement  for  the  wile.    If    ^  ^''" 
an  infemt  ward  of  the  Court  be  suspected  of  intending  to  make 
an  improper  match,  the  Chancellor  will  ^nt  an  iDJunction 
to  restrain  all  communication  with  the  infant  by  letter  or 
otherwise.    When  an  infimt  ward  of  the  Court  is  committed 
to  the  care  of  any  person,  the  Chancellor  may  require  from 
the  committee  a  recognizance,  that  such  infant  shall  not  mar- 
ry without  the  leave  of  the  Court,  and  if  the  infant  should  so 
marry,  though  without  the  privity  or  knowledge  or  neglect  of 
the  committee,  the  recognizance  is  nevertheless  forfeited. — 
Whether  these  or  other  extraordinary  powers  of  a  like  kind 
can  be  claimed  by  any  Court  in  this  country  over  the  mar- 
riages of  those  who  are  competent  by  law  to  contract  mar- 
riage, by  making  them  "  the  wards  of  such  court,"  we  need 
not  stop  to  enquire.    But  in  England  they  are  exercised  on- 
ly over  marriages  of  "  wards  of  Court,"  and  there  is  no  pre- 
tence that  here  the  female  plaintiff  was  ever  constituted  such. 
The  next  ground,  upon  which  the  plaintifli  rest  their  claim . 
to  hold  the  defendant  accountable  as  still  remaining  guardian 
of  the  plaintiff  Hannah  after  her  first  marriage,  is,  §bx  that 
the  said  marriage  was  contracted  in  violation  of  the  act  of 
1820,  entitled  "  An  act  concerning  the  marriage  of  female  in- 
fents."    (Rev.  St.  ch.  71,  sec.  7,  c.  34,  s.  47.)    By  that  stat- 
ute it  is  made  an  indictable  offence,  punishable  by  fine,  for  a 
man  to  marry  a  female  infant  under  the  age  of  fifteen  years, 
except  in  the  case  where  her  father  shall  be  alive,  and  shall   • 
have,  previously  to  the  marriage,  given  his  written  consent 
thereto.    It  is  also  enacted  that,  when  the  husband  shall  be 
convicted  of  such  offence,  it  shall  be  the  duty  of  the  Court, 
before  whom  the  conviction  may  be  had,  to  appoint  one  or 
more  trustees  to  take  charge  of  the  property  belonging  to  the 
female  so  married,  and  the  whole  estate,  both  real  and  per- 
sonal, vested  in  her  at  the  time  of  such  marriage,  and  all  the 
right,  title,  d&c.,  shall  be  vested  in  and  belong  to  the  trustees 
so  appointed  by  the  Court,  and  they  shall  have  power  to  take 
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Dec.  1838  the  same,  afid  if  necessary  to  sue  therefor  ia  their  proper 
gjj^^~  names,  to  hold  the  estate  so  received  and  recovered  in  trust 
et  ax.  for  the  sole  and  separate  use  of  the  said  female  during  the 
!^  continuance  erf  the  marriage,  and,  upon  the  termination 
thereof,  if  she  survive,  then  to  convey  the  same  to  her  abso- 
lutely, but,  if  she  do  not  survive,  to  convey  the  same  to  her 
children,  and,  in  default  of  children,  to  such  persons  as  would 
have  been  her  distributees  and  heirs'at  law,  according  to  the 
nature  of  the  estate,  in  case  she  had  died  unmarried;  and  it 
is  further  enacted,  that  the  husband,  convicted  of  such  of- 
fence, shall  in  no  case  be  permitted  to  hold,  use,  enjoy,  sell 
or  dispose  of  any  part  of  the  estate,  to  which  she  was  entitled 
at  the  time  of  the  marriage;  that  all  sales  and  dispositions 
made  by  him  of  such  property  before  such  conviction,  should 
be  null  and  void;  and  that  he  shall  not,  in  case  of  the  death 
of  his  wife,  be  entitled  to  administration  of  her  estate,  nor  to 
a  distributive  share  thereof,  nor  to  curtesy  therein.  It  is 
•  manifest,  upon  the  least  careful  examination  of  the  act,  that 
it  does  not  invalidate  the  marriage,  if  the  female  was  of  the 
legal  age  to  consent,  which  the  common  law  had  fixed  at 
twelve  years.  It  is  further  manifest  that  all  the  penalties 
thereby  denounced  are  necessarily  dependent  upon  convic- 
tion of  the  special  offence  created  by  the  act,  although  after 
conviction,  like  other  forfeitures,  fhey  are  made  to  relate  back 
for  some  purposes  to  the  time  of  the  commission  of  the  of- 
fence. The  marriage  of  a  female  infant,  over  twelve  and 
under  fiifteen,  as  effectually  puts  an  end  to  her  guardianship 
as  her  marriage  over  fifteen;  but  in  the  former  case,  upon  a 
donviction  of  the  husband,  the  trustees,  and  not  the  husbandi 
become  entitled  to  her  property.  But  it  is  said,  ffaat,  although 
this  act  be  in  its  forms  penal,  and  cannot  be  carried  into  di- 
rect execution  but  in  the  way  specially  pointed  out  by  the 
Legislature,  yet,  so  far  as  its  object  is  protectfon  to  the  prop- 
erty of  infants,  a  Court  of  Equity  will  lend  its  aid  to  render 
such  protection  effectual.  We  fully  assent  to  this  proposi- 
tion, and  hold  it  to  be  the  duty  of  the  "Court  for  this  purpose 
to  exercise  all  its  powers,  preventive  or  remedial,  to  the  full 
extent  of  its  jurisdiction.  It  shall  not  perq^it,  if  it  can  help 
it,  the  forfeiture,  to  the  benefit  whereof  the  mfant  is  entitled, 
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to  be  evaded  by  any  subtle  contrivance  or  combination;  but  Dee.  1S38 
will  hold  all  therein  concerned  trustees,  to  the  full  extent  of 
their  improper  interference,  ipr  the  infant  Bat,  nevertheless, 
as  the  benefit  claimed  is  to  result  from  forfeiture,  and  that  for- 
feiture cannot  arise  bat  upon  conviction,  we  are  unable  to 
see  how  any  Court,  in  a  case  where  not  only  a  conviction 
has  not  taken  place,  but  where  it  cannot  take  place,  and  this 
state  of  things  has  been  produced,  not  by  any  fraud,  strata- 
gem or  combination,  but  by  the  act  of  God,  can  derive  to  it- 
self a  power  of  action,  legal  or  equitable,  under  this  act.  The 
aid  of  the  Court  has  not  been  invoked  to  promote  or  secure 
the  beneficial  operation  of  this  statute  in  behalf  of  the  female 
plaintiff.  The  bill  is  framed  diverso  intuitu.  We  are  not 
called  upon  to  say  what  may  be  the  liabilities  of  a  guardian, 
who,  by  delivering  over  the  property  of  his  female  ward  to 
one,  who  has  married  her  under  the  age  of  fifteen  years,  and 
who  has  been  convicted  of  the  offence,  has  rendered  thatcon« 
viction  inoperative  to  secure  to  her  the  beneficial  effects  of 
the  Statute.  We  are  not  considering  a  case,  where  a  female 
thus  married  applies  to  the  Court  to  have  her  property  pro- 
tected before  conviction  of  the  offence,  in  order  to  prevent  a- 
lienations,  which  may  be  prejudicial  to  her.  We  are  not  act- 
ing upon  a  claim,  made  by  a  husband,  offending  against  the 
statute,  to  obtain  possession  of  his  wife's  property,  nor  even 
asserting  the  right  of  one,  privy  to  that  offence,  to  hold  such 
property  beneficially  for  himself.  The  defendant  here  pre- 
tends no  such  claim.  The  case  before  us  is,  in  truth,  that  of 
A  second  husband,  in  his  wife's  name,  seeking  our  aid  to  get 
this  property,  as  against  the  creditors  of  the  first  husband  and 
the  children  of  his  wife  by  her  first  marriage;  and  asking  this 
extraordinary  aid,  after  that  marriage  had  continued,  uncom* 
plained  of  for  more  than  three  years,  and  after  four  years  had 
passed  since  the  death  of  the  first  husband.  We  cannot  see 
any  equity  in  such  a  case  for  enforcing  a  penal  act  beyond  its 
enactments  and  its  true  spiriL 

The  exceptions  taken  to  the  report  of  the  master  are  now 
to  be  considered.  The  |irst  exception  taken  by  the  plain- 
tifis,  is  in  the  nature  of  an  application  to  re-commit  the  re- 
port because  it  is  incomplete.    It  is,  that  the  master  has  not 
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Doc.  1838  reported,  as  directed  by  the  order  of  reference,  the  valae,  na« 

Shutt    ^"'^  ^^^  conditioQ  of  the  estate  of  the  plaintiff  Hannah,  in 

etux.    the  State  of  Virginia.    In  the  order  referred  to,  as  having 

Ciiii       ^^^^  tnBiie  by  consent  and  without  prejudice,  this  was  in- 

V  deed  directed.    But  we  do  not  need  the  information  intended 


A  report  to  be  had  thereby,  to  enable  us  to  decide  upon  any  matter 
recommit-  put  m  issue  by  the  pleadings;  and  we  ought  not  to  re-com- 
d^'  to'bm^'  ^^^ report  in  order  to  have  an  immaterial  matter  ascer* 
an  imBute-  tained.    The  exception  is  therefore  overruled. 

nftl    OMttCr 

ateeruiD-  For  the  Same  reason,  the  second  and  third  exceptions  mast 
^rililn^'  ^I^  ^  overruled.  What  may  be  the  nature  or  value  of  the 
^^^  said  plaint] fTs  real  estate  in  Tennessee,  or  what  the  state  of 
cooe,  the  defendant's  accounts,  as  administrator  of  Robert  Carioss^ 
are  matters  wholly  foreign  from  what  is  now  in  dispute  be- 
tween th&  parties. 

The  fourth  exception  is,  for  that  the  master  hath  allowed 
the  defendant  in  the  account  of  his  administration  of  the  es- 
tate of  Thomas  Stokes  the  sum  of  1^608  for  his  expenses, 
without  proper  vouchers  to  warrant  the  same.  If  the  item 
thus  excepted  to  affected  the  decree  to  be  rendered  in  the 
cause,  we  should  be  obliged  to  re-commit  the  report,  in  order 
that  the  master  might  inform  us,  either  by  reference  to  the 
vouchers  or  otherwise,  upon  what  evidence  he  made  the  al- 
lowance. The  exception  admits  that  it  was  made  upon 
vouchers,  but  denies  their  suflSLciency;  and  we  are  without 
the  information  to  enable  us  to  decide  upon  this  appeal  ta- 
kea  from  his  judgment.  But  the  exception,  were  it  to  be 
allowed  in  full,  cannot  affect  the  decree.  The  accounts  ot 
the  administration  of  Thomas  Stokes's  estate  and  of  William 
B.  Stokes's  estate,  are  but  preliminary  to  the  account  between 
these  parties,  upon  which  the  decree  depends,  that  is  to  say, 
the  account  of  the  defendant  as  guardian  of  the  female  plain, 
tiff  Upon  the  account  of  the  defendant  as  administrator  of 
Thomas  Stokes,  the  master  hath  found  a  balance  in  favor  of 
the  defendant  of  S819  09  cents.  In  the  account  of  the  de- 
fendant as  administrator  of  William  B.  Stokes,  he  hath  cred- 
ited the  defendant  with  one  third  of  this  balance,  because 
W^illiam  B.  Stokes  was  entitled  to  one  third  of  Thom&^^'ses- 
tate,  and  he  makes  the  balance  in  favor  of  the  defendant  as 
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administrator  of  William  B.  Stokes  $399  18  cents.    And  in  Deo.  183S 
the  guardian  account  he  gives  the  defendant  credit  for  two   "^ '      ' 
thirds  of  the  balance  against  William's  estate,  because  two    ^  q^. 
thirds  thereof  belonged  to  his  ward,  and  makes  a  balance  on       v 
the  guardian  account  in  favor  of  the  defendant  of  $394.  ^^''^^^ 
Suppose  this  exception  allowed,  and  add  to  its  amount  $18, 
which  is  embraced  within  the  6th  exception,  making  the 
sum  of  $626,  it  wonld  lessen  the  credit  of  the  defendaut  in 
his  account  as  administrator  of  William  B.  Stokes  by  one 
third  thereof  or  8202,  and  his  credit  in  the  account  as  guar- 
dian of  the  plaintiff  Hannabt  with  two  thirds  of  this  last 
sum  or  $134  66  cents,  leaving  yet  a  balance  due  to  the  de- 
fendant as  guardian  of  more  than  2250.    Now  provided 
there  be  a  balance  on  this  account  in  his  fiivor,  the  amount 
thereof  is  immaterial,  for,  whatever  it  may  be,  the  defendant 
has  relinquished  it  as  an  advancement  to  his  son. 

The  fifth  exception  of  the  plaintifis  is,  for  that  the  master 
has  not  charged  the  defendant  with  rents  of  lands  in  the 
State  of  Tennessee  from  the  year  1814  up  to  the  filing  of 
the  bill.  So  much  of  this  exception  as  seeks  to  charge  the 
defendant  as  guardian,  because  of  rents  since  the  year  1824, 
cannot  be  sustained,  because  the  guardianship  charged  in 
the  bill  terminated  by  the  marriage  of  the  plaintiff  Hannah 
with  Robert  Carloss  in  that  year.  But  it  must  be  wholly 
overruled,  for,  upon  examining  the  proofs  in  the  cause,  we 
do  not  find  that  the  defendant  did  receive  rents  from  those 
lands. 

The  sixth  exception,  so  far  as  it  is  applicable  to  the  ac- 
count of  the  defendant,  as  administrator  of  Thomas  Stokes, 
hath  been  disposed  ol.  It  is  a  good  exception  to  the  account 
of  the  defendant,  as  guardian  of  his  ward  Hannah,  for  the 
sum  of  $40,  which  was  allowed  to  the  defendant  lor  his  time 
in  travelling  to  Tennessee  on  the  business  of  his  ward.  Com- 
pensation for  the  time  and  trouble  of  a  guardian  cannot  be 
allowed  in  that  form.  These  are  to  be  considered  in  fixing 
the  quantum  of  his  commisadons.  But  the  allowance  of  this 
exception  is  of  no  use  to  the  plaintifis,  for  there  will  still  re- 
main a  balance  against  them. 
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Dee.  1838     The  exception  taken  by  the  defendant  to  the  master's  re* 
g.         port  it  is  not  necessary  to  examine. 

«t  ax.        It  follows  that  the  bill  of  the  plaintifis  must  be  dismissed. 
J       We  do  not  award  costs  to  the  defendanti  because  of  our  de- 
' .  cided  disapprobation  of  that  part  of  his  conduct  which  relates 


A  plaintiff;  to  the  marriage  of  his  son.    But  the  plainti  A  must  pay  the 
M  aeS^nt  costs  of  the  lefeieuce.    So  &r  as  we  have  been  enabled  to 
bm  it'dii^  i^^}  ^^^  defendant  has  managed  the  estates  under  his 
miaw4  on    cbaige  wlth  skill,  diligence  and  ability.    He  made  his  set- 
U|^t^S>^  tlements  regularly  with  the  proper  persons,  and  under  the 
^^^^f^^  sanction  of  the  proper  authorities,  and  has  caused  his  ac- 
^ThT"^  counts  to  be  filed,  where  they  were  accessible  to  all  interest- 
1^  rM-  ed  therein.    After  a  laborious  and  critical  examination,  but 
?aee«Bntfc  ^'^  ^^"^^  ^  ^^^^  ^^  '^^^  established,  and  that  rather  an  er- 
ror of  form  than  of  substance,  unimportant  in  amount,  and, 
when  corrected,  leaving  a  balance  in  his  favor.    The  plain- 
tiff, we  think,  ought  to  bear  the  expense  of  this  unnecessary 
and  harassing  re-examination  of  these  accounts. 
Per  GuBiABi.  Decree  accordingly. 
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TEMPLE  ROBERTSON  ft  Ql.«f.  PATIENCE  STEVENS  &  al.  Dee.  1840 


Where  real  estate  was  devised  Id  fee  to  a  womaoy  wbo  aHerwards  mar- 
riedv  bat  it  was  directed  in  the  will  that  the  possession  sboald  be  re" 
lained  by  A.  a  third  peison,  and  the  rents  and  profits  received  by  him 
nntil  a  certain  debt  was  paid,  held  that  the  interest  of  this  possessor 
could  not  be  regarded  as  of  a  higher  character  than  a  term  or  chattel 
interest,  that  the  possession  of  a  termor  is  the  seizin  of  him  who  hath 
the  inheritance,  and  that  in  such  a  case,  the  wife  having  bad  issue  born 
daring  the  maniage,  Ihe  traabaD^  is  entitled  to  be  tenant  by  the  car« 
tesy. 

To  determine  whether  a  bill  is  maltifarious  the  enquiry  is  not  whether 
each  party  is  connected  with  every  branch  of  the  cause,  but  whether 
the  bill  seeks  relief  in  respect  of  matters,  which  are  in  their  nature  sep« 
arate  and  distinct.  A  bill  is  not  maltifarious,  where  all  the  plaintifik 
have  an  interest  on  one  side,  and  all  the  defendants  have  a  common  ift* 
lerest  on  the  other,  in  the  decision  of  the  main  matter  of  controversy. 

Election  may  be  enforced  against/sm«s  covert  and  infants  between  two 
inconsistent  rights,  where  there  is  a  clear  intentioti  of  him,  under 
whom  one  of  them  is  derived,  (hat  both  shall  not  be  enjoyed,  and  when 
it  is  against  eonsclbncdto  eiojoy  both. 

This  was  an  appeal,  by  leave  of  the  Court,  from  an  inter- 
locutory decree  of  the  CourtofEquity  of  Johnston  county, 
made  at  Spring  Term,  1840,  by  his  honor  Judge  Nash,  over- 
ruling a  demurrer  which  had  been  filed  to  the  complainants' 
bill.  The  all^tions  of  the  bill  and  the  causes  of  demurrer 
are  set  forth  in  the  opinion  of  the  Court. 

W.  H.  Haywood  for  plaintifies. 
Badgefond'  Bryan  for  defendants. 

Gaston,  Judge.  This  is  an  appeal  from  an  interlocutory 
decree  in  the  Court  below,  overruling  a  demurrer  put  in  by 
the  defendants  to  the  bill  of  the  plaintifik.  The  bill,  which 
was  filed  by  Temple  Robertson  and  Everett  Robertson,  a- 
gainst  Patience  Stephens,  Jacob  A.  Stephens,  Everett  Ste- 
phens, Henry  Stephens,'  John  Allen  and  his  wife  Manda,  Gas- 
ton Lockhart  and  his  wife  Rachel,  sets  forth  that  Jacob  Ste- 
phens, formerly  of  Johnston  county,  died  in  1829,  seized  of 
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Dec.  1840  a  large  real,  and  possessed  of  a  large  personal,  eftate,  leaving 
Robenso   ^'^^i^^'^  ^^  ^^^  •^^^®>  ^^^  defendant  Patience,  and  the  de- 
T       fendants,  Jacob,  Everett,  Henry,  Manda  and  Rachel,  his  only 
Stephens,  children  by  the  Said  Patience;  that  before  his  death  the  said 
Jacob  duly  executed  his  last  will,  with  all  the  solemnities  to 
pass  real,  as  well  as  persona!,  property,  which  has  been  daly 
proved  and  recorded,  and  therein  and  thereby  devised  unto 
his  daughter,  by  a  former  wife,  Joanna  Stephens  and  her 
heirs,  a  certain  tract  of  land,  whereof  he  was  possessed  at  the 
date  of  his  will,  and  continued  possessed  until  his  death. 
The  bill  further  states  that  the  said  Joanna,  in  the  month  of 
December,  1830,  intermarried  with  the  plaintiff.  Temple,  and 
by  that  marriage  had  issue  the  plaintiff  Everett,  and  after- 
wards, in  December,  1831,  died;  that  in  the  will  of  Jacob 
Stephens  there  is  a  clause  in  the  following  words, "  my  will 
and  desire  further  is,  that  all  my  property  of  every  descrip- 
tion that  I  am  possessed  of,  stay  in  the  possession  of  my  wife 
until  she  can  raise  money  and  pay  a  certain  debt  that  I  owe 
to  Thomas  Rice  for  land  to  the  amount  of  one  thousand  dol- 
lars:" and  that  by  virtue  of  this  clause  in  her  deceased  hus- 
band's will,  the  defendant  Patience,  upon  his  death,  took 
possession  of  the  tract  so  devised  by  the  testator  to  his  daugh- 
ter Joanna,  and  she  and  the  defendant  Jacob,  acting  under  her 
authority,  have  ever  since  cultivated  the  land,  deriving  large 
profits  therefrom,  have  cut  down  the  timber  growing  on  it, 
and  otherwise  greatly  wasted  and  impoverished  it,  notwith- 
standing the  debt  to  Rice  ha4  been  long  since  paid,  and  not- 
withstanding the  plaintiff  Temple  had  before  offered  to  pay 
off  the  part  of  said  debt,  with  which  the  tract  aforesaid  was 
by  the  will  chargeable.    The  bill  proceeds  to  stnte,  that  the 
plaintiffs  have  applied  to  the  said  Patience,  and  requested 
her  to  account  with  them  for  the  rents  of  the  said  land  and 
the  waste  thereon  committed,  and  to  surrender  the  possess- 
ion thereof;  but  she  hath  refused  to  comply  with  such  re- 
quest, upon  the  pretence  that  nothing  passed  by  the  devise 
of  the  said  land  unto  Joanna,  the  late  wife  of  the  plaintiff 
Temple,  and  mother  of  the  plaintiff  Everett. 
The  bill  shews  that  at,  and  before  the  year  1807,  one  Ev- 
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erott  Pearcef  the  father  of  the  defendant  Patience,  was  seiz-I>6e.  ia40 
od  of  the  said  land  in  fee,  and  being  ^o  seized  he  duly  de-~^^^^^^ 
vised  the  same  unto  Jacob  Stephens  j(tben  the  husband  of  w 
the  said  Patience)  and  the  said  Patience  for  their  joint  lives  Stcph*". 
with  remainder  to  the  survivor  for  life,  with  remainder  to 
their  children  in  fee,  and  the  said  Patience  and  the  other  de- 
fendants now  set  up  and  insist  upon  the  legal  title  in  the  said 
land  so  derived  under  the  said  will,  and  the  plaintiff  are 
therefore  unable  at  law  to  recover  the  possession  of  the  land, 
or  to  call  the  said  Patience  to  account  for  the  rents  thereof 
or  the  waste  thereon;  but  the  plaintiffs  are  advised,  and  do 
insist  that  the  said  Joannah  under  the  devise  aforesaid  in 
her  father's  will,  acquired  the  entire  equitable  estate  in  (be 
said  land,  and  upon  her  death  the  same  vested  in  the  plain- 
tiff Temple  as  tenant  by  the  courtesy  with  remainder  in  fee 
to  the  plaintiff  Everett,  the  only  child  and  heir  at  law  of  the 
said  Joanna,  for  they  charge  that  in  and  by  tiie  said  will, 
the  said  Jacob  Stephens  devised  and  bequeathed  unto  the 
said  Patience,  his  widow,  and  the  defendants,  his  children 
by  the  said  Patience,  other  valuable  lands  whereof  he  was 
seized,  and  divers  valuable  slaves  and  other  personal  chat- 
tels; and  that  the  said  Patience  and  the  said  defendants,  the 
children  of  the  said  Jacob  and  Patience,  have  elected  to  take 
and  do  enjoy  the  lands  and  personal  property  so  devised  and 
bequeath^  to  them  r»ipectively,  and  therefore  cannot  be  al- 
lowed to  disappoint  the  said  will,  and  deprive  the  plaintiffii 
so  claiming  under  the  said  Joanna  ol  the  land  so  devised  to 
her  in  the  same  will;  or  that,  if  the  said  Patience  and  the 
other  defendants  have  not  yet  elected  whether  to  take  the 
lands  and  personal  property  so  devised  and  bequeathed  by 
the  said  Jacob  under  the  said  will,  or  to  claim  and  hold  the 
tract  of  land  devised  therein  to  the  said  Joanna  under  their 
Isgal  title,  in  opposition  to  the  said  will,  they  ooght  now  to 
make  and  will  be  required  to  make,  such  election.  The 
psayor  of  the  bill  is,  to  hare  the  possession  of  the  land  sur- 
rendered, and  for  an  account  from  the  defendant  Patience,  or, 
if  an  election  has  not  yet  been  made,  that  the  defendants 
may  be  required  to  make  their  election,  and  for  general  re« 
Uef. 

18 
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Deo,  1840     The  appellants  contend  that  the  demnner  ought  to  have 
Robertson  ^^^^  sustained,  and  ribt  their  arguments  upon  three  grounds. 
T  In  the  first  place  they  insist  that  upon  the  matters  set  forth 

Stephens,  jq  (^e  bill,  it  is  apparent  that  the  plaintiff  Temple  hath  no 
interest  in  the  subject  matter  thereof,  and  is  improperly  join- 
ed  as  a  party  plaintiff.    They  aigue  that  be  claims  to  be  ten* 
ant  by  the  courtesy  of  the  land  demised  in  fee  to  his  wife, 
but  he  cannot  so  be  unless  his  said  wife  was  actually  seized 
of  the  land,  or  rather  had  such  enjoyment  thereof,  as,  in  aa 
equitable  estate,  is  equivalent  to  an  actual  seizin  at  law,  and 
this  seizin  was  prevented,  because  of  the  possession  of  the 
defendant  Patience,  during  the  whole  time  of  the  coverture. 
The  possession  is  alleged  in  the  bill  to  have  been  holden  un« 
der  the  clause,  subjecting  the  profits  of  the  testator's  estate, 
so  far  as  might  be  necessary,  to  the  pa3^ent  of  the  debt  to 
Rice.    Now  it  seems  to  us  very  clear,  that  if  the  legal  fee 
had  passed  under  the  will  to  Joanna,  such  a  possession  would 
not  have  interrupted  her  actual  seizin  of  the  freehold.    The 
interest  of  the  possessor  could  not  have  been  re^rded  as  of  a 
higher  character  than  a  term  or  chattel  interest,  and  the  pes* 
session  of  a  termor  is  the  seizin  of  him,  who  hath  the  inher- 
itance.    See  Guavare's  case  cited,  8  Coke,  96  a.    And  in 
analogy  to  this  it  was  laid  down  by  Lord  Hardwickb  in 
Roberts  vs.  Diswell,  3  Atk.  609,  that  in  the  case  of  a  trust 
estate  for  payment  of  debts,  the  husband  may  be  tenant  by 
the  courtesy,  for  it  is  only  a  chattel  interest  in  the  trustee,  and 
the  first  taker  hath  the  freehold  over. 

The  next  objection  to  the ,  bill,  is,  that  it  is  multifarious, 
for  that  it  improperly  joins  distinct  claims  against  different 
persons.    In  order  to  determine  whether  a  bill  is  multifari- 
ous, the  enquiry  is  not,  whether  each  party  is  connected  with 
every  branch  of  the  cause,  but  whether  the  bill  seeks  relief 
in  respect  of  matters  which  are,  in  their  nature,  separate  and 
The  cMeof  di*^^'^^^*     Vatm  VS.  Hargett^  2  Dev  &  Bat  Eq.  Ca.  35.^-- 
^on  Tt.     Tried  by  this  test,  it  seems  to  us,  that  this  bill  is  not  liable  to 
DevfL  Bur.  the  objection  of  multifariousness.    Both  the  plaintiffs  have 
!!i!Sifppm^  an  interest  on  one  side,  and  all  the  defendants  have  a  com- 
^'  mon  interest  on  the  other,  in  the  decision  of  the  main  matter 

of  controversy — the  right  of  Joanna  Stephens  in  the  land 


SUPREME  CJOURT  OF  NORTH  CAROLINA.  251 

devised  to  her — and  all  may  therefore  be  joined  in  a  bill  ^ec.  1840 
broaght  to  decide  it    It  has  also  been  objected  that  some  of^^j^^^^^ 
the  defendants  ene  femes  coverts^  and  cannot  make  an  elec-       t 
tion.    There  are  matters,  certainly,  in  respect  to  xvhich  femes  Stephens. 
coverts  are  in  Equity  as  well  as  at  law  under  a  personal  inca-  ' 

pacity  to  act — and  one  of  these  is  a  case  of  "  election."  Thns 
where  land  is,  by  the  law  of  the  court,  converted  into  money 
or  money  into  land,  such  notional  conversion  will  not  be 
compelled,  if  the  cestui  que  trusty  the  absolute  owner,  elect 
to  take  the  property  in  its  original  character.  Such  an  elec- 
tion Si  feme  covert  or  an  infant  has  not  the  capacity  to  make. 
But  election  between  two  inconsistent  rights,  where  there  is 
a  clear  intention  of  him,  under  whom  one  of  them  is  deriv- 
ed, that  both  shall  not  be  enjoyed — and  where  therefore  it  is 
against  conscience  to  enjoy  both — it  is  every  day's  practice 
to  enforce  against  femes  coverts  and  infants.  See  Gretton 
vs.  Howardf  1  Swans.  409,  and  1  Roper  Hus.  and  Wife  22 — 
Darlington  vs.  Pultney,  2  Yes.  Jr.  644,  and  3  Yes.  Jr. 
381— Wilson  vs.  Townshend,  2  Yes.  Jr.  693. 

On  the  whole  we  see  no  error  in  the  interlocutory  decree, 
from  which  the  appeal  has  been  taken.  This  opinion  will 
be  certified  to  the  court  below,  and  the  appellants  must  pay 
the  costs  of  the  appeal. 

Per  Curiam.  Interlocutory  decree  below  affirmed  with 
costs. 
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Dee.  1840  HENRY  L.  PLUMMER  &  uz.  &al.  w.  GEORGE  D.  BASKER* 
. VILLE  &  ux. 

A  deedy  whether  foi  Tsluahle  consideration  or  not«  but  good  and  effeeto- 
ai  at  Uwt  except  for  want  ef  registiatioo,  and  which  ie  lost  before  re- 
gistratlooy  will  be  set  up  in  Equity  and  a  decree  made  for  another  con- 
veyance by  the  bargainor  or  his  legal  representitiyes. 

Batf  before  such  a  decree  can  be  made,  the  plaintiff  mast  elearly  proTt 
that  sneh  a  deed  once  existed,  its  legal  operation  and  its  loss. 

In  the  case  of  a  deed  thirty  years  oldy  proof  of  its  exeeation  is  dispeo»> 
ed  with.  But  to  render  such  a  deed  admissible,  there  must  be  some 
aoeount  of  its  proper  custody,  and  also  evidence  that  the  party  has  been 
iu  possession  under  it.  And  the  pioof  of  execution  is  only  dispensed 
with  here  on  the  ground  that  the  attesting  witnesses  may  be  dead. 

There  is  no  legal  presumption,  nor  ought  there  to  be  an  inference  infaet, 
from  the  mere  circumstance  of  a  person  attesting  a  paper  writing  as  a 
witness,  that  such  witness  was  aware  of  the  contents  of  the  paper,  and 
is  therefore  bound  by  it,  when  it  affeots  his  interest. 

The  force  of  circumstantial  evidence  depends  on  the  number,  tendency, 
agreement  and  conclusive  nature  of  the  circumstances  in  themselves, 
which  may  be  adduced  to  establish  a  conclusion,  and  also  on  the  im- 
portant fact  that  there  are  not  opposing  circumstances,  equally  undeni- 
able, which  are  inconsistent  with  that  conclusion;  and  further,  that 
nothing  in  the  party's  power  appears  to  be  withheld,  which,  if  produc- 
ed, would  shew  the  facts  on  which  the  conclusion  is  founded  to  be  dil- 
ferent,  or  authorize  an  opposite  deduction  from  them. 

This  was  a  bill  in  Equity,  filed  in  Warren  Court  of  Equi- 
ty, at  Fall  Term,  1831.  The  defendants  answered,  replica- 
tion was  taken  to  the  answer,  and  the  cause,  having  been 
set  for  hearing  at  Term,        of  that  Court,  was, 

by  consent,  removed  to  the  Supreme  Court.  The  pleadings 
and  facts  proved  are  fully  set  forth  in  the  opinion  as  deliver 
ed  by  the  Supreme  Court. 

Haywood  for  the  plaintiff. 

Miller^  Winston  and  Saunders  for  defendants. 

RuFPiN,  Chief  Justice.  This  bill  was  filed  September 
29th,  1831,  and  states,  that  in  December,  1796,  two  grants 
were  issued  by  this  State  to  John  Willis,  late  of  Warren 
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county,  each  for  2,500  acreiB  of  land,  situafe  in  the  Western  Dec.  1840 
District,  noir  the  Stat6  of  Tennessee,  on  the  fork  of  Deer  jIT  '^ 
River,  and  described  by  mette  and  bounds  in  the  bill;  and  v 
that  Willis,  for  a  valuable  consideration,  sold  both  of  the  J**«k«^ 
tracts  to  William  Falkener  the  elder,  late  of  Warrenton,  and^ 
as  the  plain tifiii  believe,  executed  a  regular  conveyance  there- 
for, that,  never  having  seen  the  deed  nor  any  copy  thereof, 
the  plaintifis  are  unable  to  state  what  was  the  amonnl  of  the 
consideration,  but  that,  at  the  date  of  the  conveyance,  which 
they  believe  to  be  in  1798,  Willis  was  indebted  to  said  Falk- 
ener by  bonds  and  on  accounts  in  a  large  sum,  amounting  to 
upwards  of  $2,600,  and  that  no  part  thereof  has  been  dis- 
charged, except  by  a  conveyance  of  said  lands,  and  that  Wil- 
lis had  no  other  means  of  satisfying  the  debt]  and  that  Willis 
made,  and  Falkener  received,  the  conve3rance  aforesaid,  in 
satisfaction  and  discharge  of  his  debt.  The  bill  then  further 
states,  that  William  Falkener  the  elder,  on  the  20th  day  of 
October,  1798,  conveyed  the  said  two  tracts  of  land  to  his 
son,  William  A.  K.  Falkener,  in  trust  for  the  satisfaction  of 
certain  of  his  creditors,  and  also,  by  another  deed  of  the  same 
date,  subject  to  the  last  mentioned  conveyance,  did  convey 
both  of  the  said  tracts  to  William,  the  son,  and  his  beiis; 
which  two  conveyances,  the  plaintiffs  charge,  were  made 
with  the  knowledge,  consent  and  approbation  of  Willis,  wht) 
attested  the  same  as  one  of  the  subscribing  witnesses  there- 
to. The  bill  further  states  that  sometime  in  that  year,  1798, 
William,  the  son,  traiismitted  to  the  house  of  Smith  and 
Rodman,  composed  of  Willet  Smith  and  Thomas  Rodman, 
of  Philadelphia,  who  were  among  the  creditors  of  Williaih 
the  father  and  named  in  the  trust  deed,  the  said  original 
grants,  together  with  the  conveyance  of  the  said  Willis,  the 
deeds  from  William,  his  father,  to  himself,  and  a  power  of 
attorney  from  William,  the  son,  authorizing  Smith  and  Rod- 
man to  sell  the  said  two  tracts  of  land,  in  order  to  assure 
them  and  the  other  creditors,  in  the  deed  of  trust  mentioned, 
of  the  payment  of  their  demands  against  the  father;  that  no 
sale  was  ever  made,  because  William  the  son  paid  all  those 
demands,  and  that,  after  having  done  so,  he  required  the  res- 
titution of  the  papers;  and  that,  in  the  year  1812,  in  pursu- 
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Dm.  1840  anoe  of  said  leqtiisitioD,  all  were  returned,  except  the  deed  ci 
Z^  John  Willis  and  the  power  of  attorney  from  William  the  son, 

r  but,  instead  of  those,  was  sent  a  certificate  of  WUiet  Smith, 
^^j^^'  one  of  the  firm  of  Smith  and  Rodman,  made  before  a  notary 
public,  and  setting  forth  and  declaring  that  the  deed  from 
John  Willis  to  William  Falkener  and  the  said  power  of  at- 
torney had  been  lost.  The  bill  then  charges,  that  there  can 
be  no  doubt  but  that  Willis  did  make  the  conveyance  as  stat- 
ed, for  that,  since  the  year  1798,  he,  Willis,  never  pretended 
but  always  disclaimed  any  interest  in  said  land«,  and  in  lact, 
in  the  year  1802^  being  utterly  insolvent,  took  the  oath  of  in- 
solvency, and  was  duly  discharged  from  imprisonment  as  an 
insolvent.  The  bill  further  states  that,  as  the  plaintifis  sup- 
pose, the  deed  was  registered  in  Warren  county,  where  it 
was  made  and  the  parties  resided,  but  that  they  have  been 
unable  to  find  the  same  either  there  or  in  Tennessee;  and 
they  aver  that  the  book  of  the  Register  of  Warren,  contain- 
ing the  deeds  registered  between  1797  and  1802,  has  been 
destroyed  by  fire:  And  therefore  the  bill  charges  that  both 
the  deed  and  the  registration  thereof  have  been  lost,  so  that 
neither  can  be  produced.  The  bill  then  states  the  death  of 
William  Falkener,  the  son,  in  March,  1819,  intestate,  leav- 
ing the  plaintiff,  W.  Falkener,  and  Sarah  his  two  infant 
children  and  heirs  at  law;  that  Sarah,  while  an  intant,  inter- 
married with  the  other  plaintiff,  Henry  L.  Plummer,  and  the 
plaintiff  William  was  still  an  infant  at  the  filing  of  the  bill; 
and  that  in  the  latter  part  of  the  year  18l9,  old  Mr.  Falken- 
er, the  grandfather  of  the  plainti^,  Sarah  and  William,  alao 
died;  and  that  in  1806,  John  Willis  died  insolvent  and  intes- 
tate, leaving  an  only  child,  Elizabeth,  now  the  wife  of  Geo. 
D.  Baskerville,  who  are  the  defendants  in  this  suit.  The 
bill  further  states  that  Baskerville  and  wife  have  taken  pos- 
session of  the  two  tracts  of  land,  claiming  them  as  having 
descended  from  Willis  to  liis  said  daughter;  and  that,  for 
want  of  legal  evidence  of  the  conveyance  from  John  Willis 
to  the  eldest  Mr.  Falkner,  the  plaintifis  are  unable  to  bring 
an  action  at  law  to  recover  the  land.  Whereupon  the  bill 
(aft<3r  many  minute  interrogatories  upon  the  matters  charged 
in  it,  as  to  the  knowledge,  information  or  belief  of  the  de- 
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fendants  respectively,)  proceeds  to  pray  that  the  defendants  !>««•  i<840 
should  be  decreed  to  surrender  to  the  plaintiffs  the  possession  pi^^m^j 
of  the  lands,  to  execute  to  them  a  new  conveyance  in  fee       r 
simple  therefor,  and  to  account  for  the  profits.  ^tUuT'' 

The  defendants  put  in  an  answer,  of  which  the  material 
ftcts  are  as  follows.  The  defendants  admit  the  deaths  of 
William  Falkener,  the  father,  and  bf  William,  the  son,  at  the 
times  stated  in  the  bill,  and  that  the  plaintiffs  William  and 
Sarah  are  the  children  and  heirs  of  the  latter,  and  of  the  ages 
stated  ill  the  bill.  They  also  admit  the  insolvency  of  John 
Willis,  that  he  took  the  oath  of  insolvency  and  died  intestate, 
as  charged  in  the  bill;  and  the  defendant  Elizabeth  is  his  on- 
ly child  and  heir,  and  the  wife  of  the  other  defendant;  and 
they  admit  that  the  grants  issued  to  John  Willis,  as  charged. 
The  answer  then  sets  forth  that  the  defendants  do  not  admit, 
nor  do  they  believe,  that  John  Willis  ever  did  sell  the  lands 
to  William  Falkener,  nor  do  they  admit  or  believe  that  Wil^ 
lis  was  indebted  to  said  Falkener  in  any  manner;  that  the 
defendants  have  no  personal  knowledge  upon  these  subjects, 
and  had  not  heard  of  the  grants  until,  after  the  death  of 
William  the  son,  their  existence  and  his  possession  of  them 
became  known,  by  their  being  found  among  his  papers;  and 
that  their  information  touching  these  matters  was  derived 
principally  from  the  late  Governor  James  Turner,  who  died 
before  the  filing  of  this  bill,  and  who  was  well  acquainted 
with  the  Messrs.  Falkeners  and  John  Willis,  resided  for  ma- 
ny years  in  the  same  village  with  them,  and  had  every  op- 
portunity  of  acquiring  a  knowledge  of  their  dealings,  and 
married  the  widow  of  Willis  and  mother  of  Mrs.  BaskerviUe. 
By  him,  shortly  after  the  death  of  William  A.  K.  Falkener, 
the  defendants  were  informed  that  it  was  his,  Governor  Tur- 
ner's belief,  fbundcKl  on  his  personal  knowledge  of  the  deal- 
ings of  Willis  and  William  Falkener,  the  elder,  that  the  for- 
mer was  not  indebted  to  the  latter,  and,  if  said  Falkener  did 
receive  the  grants  from  Willis,  it  was  not  upon  a  sale  to  him, 
but  for  the  purpose  of  raising  money  by  a  sale  in  Philadel- 
phia, where  Falkener  was  well  known  and  Willis  was  an 
entire  stranger,  in  order  to  carry  on  the  operations  of  a  gam- 
ing table,  called  A.  B.,  with  which  Willis  was  in  the  habit  of 
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0<o,  1840  (mTeUlQg  hhwU  for  tb(d  beaefit  of  hioi^^  and  Falkeaer.  The 
Plomoier  ^^^^"^^  ^^^^  ^^  belief  of  the  defendants  in  the  conectoess 
T  of  the  Ibiegoiag  information.  The  defendants  further  say, 
^j^^*  that  they  have  no  knowledge  of  the  genuinenefis  of  the  deeds 
froQi  Falkener  the  father  to  bis  son;  that  the  defendant 
George  had  seen  one  of  them,  which  purportedto  be  attested 
by  John  Willis,  but  whether  in  his  proper  haod-writiog  be 
is  altogether  ignorant,  as  he  never  saw  said  Willis,  and  has 
no  knowledge  of  his  writing;  and  they  do  not,  thereferci  ad- 
mit that  the  deeds  were  attested  by  Willis;  or,  if  they  were, 
^bat  he  was  apprized  of  their  contents;  or  that  either  of  them 
includes  the  lands  described  in  the  grants.  The  answer  fur- 
ther states  that  the  lands  lie  in  what  is  called  the  Western 
District  of  Tennessee,  to  which  the  Indian  title  was  extin- 
guished a  year  or  two  before  the  death  of  William  Falkener, 
the  son,  and  that  the  price  of  lands  in  that  part  of  the  coun- 
try, though  before  very  low,  became  suddenly  high  and  the 
lands  much  in  demand;  and  that  about  that  time,  John  C. 
McLemore,  of  Tennessee,  a  well  known  dealer  in  lands  in 
the  Western  District,  came  to  Warrenton  to  endeavor  to  pur- 
chase lands  of  that  description,  and  enquired  of  said  Falken- 
er and  of  others  in  his  presence,  in  regard  to  the  owner  of 
the  lands  granted  to  said  Willis,  but  the  said  Falkener  made 
no  reply,  and  did  not  intimate  any  claim  to  them.  The  an- 
swer further  states  that  the  Register's  Books  of  Warren  coun- 
ty, from  1799  to  1803  were  burnt,  and  not  those  from  1797. 
And  the  defendants  say,  that  they  were  informed  by  Mrs. 
Turner,  that  she  repeatedly  understood  from  her  first  hus- 
band, the  said  Willis,  in  his  life  time,  that  he  intended  to  con- 
vey his  Western  lands  to  his  daughter  Elizat)eth;  that  the  de- 
fendants have  no  knowledge  that  he  did  make  such  a  con- 
veyance; but  that,  if  he  did,  it  might  have  been  and  probably 
was  registered  in  the  book  that  was  burnt;  and  that,  as  the 
same  must  have  been  made  some  years  before  he  took  the 
path  of  insolvency,  the  said  Willis  was  enabled  thoieby  with 
a  clear  conscience  to  relieve  himself  from  confinement. 

There  was  replication  to  the  answer,  and  the  parties  pro- 
ceeded to  take  proofs.  As  exhibits  the  plaintiffs  deposited 
the  grants  to  Willis,  and  also  the  deeds  from  old  Mr.  Falk- 
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ner  to  his  son  mentioned  in  the  pleadings.  Those  deeds  bear  Deo.  1840 
date  the  28th  of  October,  1798,  and  purport  to  be  witnessed  Ij 
by  Thomas  Gloster  and  John  Willis,  and  were  proved  and  y 
FBgistered  in  May,  1819,  upon  evidence  of  the  hand- writing  Bwker- 
0f  the  subscribing  witnesses,  both  of  whom  were  then  dead* 
The  first  of  those  deeds  assigns  and  conveys  22  slaves  bc« 
longing  to  William  the  father,  his  remaining  stock  in  trade, 
dwelling  house  and  lot,  all  his  cattle,  horses  and  other  stock, 
nine  lots  in  Warrenton,  all  his  household  and  kitchen  furni- 
ture and  plantation  utensils,  and  bonds,  book  debts  and  other 
dues,  and  <<  likewise  two  tracts  of  land  unto  me  belonging, 
which  are  lying  or  situate  in  Cumberland  or  Davidson  ia 
the  Western  Territory,  the  particulars  whereof  I  cannot 
describe,  not  having  the  plats  now  in  my  possession,  togeth-* 
er  with  every  other  kind  of  property,  if  any  I  have,  not  here 
enumerated;"  upon  trust  to  pay  thereout  certain  debts  due 
from  William,  the  assignor,  to  Smith  and  Rodman  ot  Phila- 
delphia, and  other  creditors  mentioned  to  the  anoount  of  a- 
bout  $IP,000:  the  second  of  those  deeds,  after  reciting  the 
former,  conveys  the  same  property,  described  in  a  schedule 
annexed,  to  the  son  for  his  own  use  and  benefit,  after  satisfy- 
ing the  trusts  in  the  previous  deed  declared;  and  in  the  sched- 
ule, the  Tennessee  land  is  mentioned  thus,  "  likewise  two 
tracts  of  land  lying  or  situate  in  Cumberland  or  Davidson 
in  the  Western  Territory."  And  William,  the  son  and  as- 
signee, thereby  covenants  that  he  will  pay 'the  debts  owing 
at  that  time  by  his  father  '-as  well  in  conformity  to  the  said 
deed  of  trust  as  to  an  original  assignment  bearing  date  the 
5th  of  August  1797." 

By  the  deposition  of  James  Somerville,  taken  by  the  plain- 
tiffs, it  appears  that  the  witness  was  very  intimate  \^ith  the 
younger  Falkener  tor  nine  or  ten  years  preceding  his  death, 
but  had  no  recollection  of  having  heard  him  talk  much  a- 
bout  his  business;  though  he  once  heard  him  say  he  had 
valuable  lands  in  the  west,  if  he  could  get  them.  This  wit- 
ness took  administration  of  the  estate  of  W.  Falkener,  the 
son,  at  May  court  1819;  and  states  that,  in  examining  his  ih- 
testate^s  papers,  he  found  among  them  the  grants  and  deeds 
above  mentioned,  or  they  were  delivered  to  him  by  the  dder 

19 


268  .    EaUITY  CASES  IN  THE 

Dee.  I840palkener  as  belonging  to  bis  deceased  son,  and  that  he  im- 
^j^^^^  mediately  made  it  publicly  known,  that  the  grants  were  in 
T       his  possesion,  in  order  that  it  might  be  ascertained,  whether 
^**^'*   the  lands  belonged  to  the  heirs  of  Willis  or  the  heirs  of  his 
intestate  Falkener.  This  witness  further  states,  that  he  found 
among  his  intestate's  papers  the  letters  and  documents  here- 
after mentioned,  which  he  identifies;  of  which  the  genuine- 
ness is  established  by  many  other  witnesses,  so  far  as  respects 
the  hand-writing  of  the  persons,  whose  productions  they  pur- 
port to  be.    These  documents  are:  FHrstj  a  letter  written 
from  Philadelphia  on  the  16th  of  May,  1797,  to  William 
Falkener,  the  elder,  by  Smith  and  Rodman,  in  the  following 
words:  "  We  have  duly  received  your  favor  per  Mr.  Macon, 
with  sundry  papers  enclosed  respecting  certain  tracts  of 
lafidy  of  the  value  of  which  you  request  us  to  make  some 
enquiry  here.    We  are  entirely  ignorant  of  this  kind  of  pro- 
perty, and  equally  so  with  respect  to  the  persons,  who  are 
most  likely  to  purchase  it:  and  having  constantly  endeavor- 
ed to  avoid  all  kind  of  land  business,  we  hope  you  will  par- 
don us  if  we  decline  appearing  in  this.    From  what  we  have 
been  able  to  learn,  however,  there  is  no  sale  here  for  this  kind 
of  property."  The  writer  then  proceeds  to  request  a  payment  up- 
on their  demand  against  the  other  party.    Secondly ^  another 
letter  from  Smith  and  Rodman  to  the  same  person,  dated  April 
25th,  1798,  as  follows:  "Yourcircularletter  of  the  11th  inst.is 
received;  the  contents  of  which  we  have  perused  with  concern, 
not  only  on  our  own  account,  but  much  upon  yours.  As  we  had 
been  daily  flattering  ourselves  with  the  hope  of  a  remittance 
from  you,  our  disappointment  has  been  severe.    If  the  step 
you  have  now  taken  was  not  to  be  avoided,  it  will  be  of  lit- 
tle purpose  to  animadvert  on  our  situation  with  you.    As  our 
disposition  towards  you  has  always  been  liberal,  as  we  are 
deeply  concerned  in  your  ultimately  discharging  our  debt; 
and  above  all,  as  we  really  have  confidence  in  the  upright- 
ness of  your  intentions,  we  shall  not  hesitate  to  come  into 
the  measures  you  have  proposed  to  your  creditors,  provided 
you  will  agree  to  make  us  secure  as  far  as  you  have  the  pow- 
er to  do  so.    To  this  end  we  have  to  propose  that  you  will 
take  the  trouble  to  have  the  enclosed  powers  of  attorney 
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(which  you  sent  us  last  spring,)  together  with  the  signatures  Dec.  1840 
of  the  witnesses  thereto,  fully  acknowledged  before  some  pro- 
per  authority,  and  transmit  them  to  us  thus  proved,  in  order       r 
that  we  may  hold  the  property  in  trust  until  you  have  dis-  Basker* 
charged  our  debt;  upon  which  we  will  immediately  agree  to    ^^  ^' 
any  reasonable  propositions,  which  will  contribute  to  your 
accommodation." 

Smith  and  Rodman  afterwards  instituted  an  action  in  the 
Circuit  Court  of  the  United  States  (or  their  demand,  in 
which  Edward  Graham,  Esquire,  of  Newbern,  was  the  plain- 
tiffs'  attorney,  and  John  Haywood,  Esquire,  of  Franklin,  the 
attorney  of  the  defendant.  On  the  27th  of  July,  1802,  Wil- 
liam Falkener,  the  son,  before  judgment,  paid  to  Mr.  Gra- 
ham bonds  and  cash  to  the  amount  of  £693.  13.  6.,  Virgin- 
ia currency,  and  the  suit  was  dismissed.  In  the  mean  while 
Smith  and  Rodman  had  become  bankrupt,  and  James  Smith, 
Jun.  and  James  Paul  had  been  appointed  their  assignees. 

The  third  and  fourth  documents  annexed  to  Mr.  Somer- 
ville's  deposition,  are  two  letters  from  John  Hajn^ood,  Esq. 
to  William  Falkener.  The  one  is  dated  January  1 1th,  1804, 
and  is  as  follows:  <<  Please  stale  your  account  since  Janua- 
ry, 1799,  and  the  payments  I  have  made.  I  will  then  add 
my  account,  and  send  it  to  you  with  the  balance  in  money, 
either  before  I  go  or  after  I  return  from  Newbern.  1  shall 
try  to  remember  your  grants.^  The  word  was  first  written 
deeds;  but  the  pen  was  run  through  that  and  grants  substi- 
tuted. The  other  is  without  date  and  as  follows:  «  To  my 
surprize  both  Mr.  Graham  and  Mr.  Wood  say  they  have  not 
nor  have  ever  seen  the  5000  acre  grants.  You  had  better 
write  to  the  plaintifis  in  the  suit  against  you  immediately." 

The  fifth  is  a  letter  to  William,  the  younger,  from  James 
Smith  &  Son,  written  from  Philadelphia  and  dated  January 
23d,  1806.  Its  words  are:  '<  In  answer  to  your  favor  of  the  • 
ISth  instant,  we  inform  you  that  in  a  small  box,  which  we  did 
not  know  had  any  thing  in  it,  we  found  two  patents  for  land 
in  North  Carolina,  for  2,500  acres  each  in  the  name  of 
John  Willis,  which  appear  as  if  they  might  have  been  lodg- 
ed with  Smith  and  Rodman  as  a  security.  If  these  are  the 
papers  you  wish,  you  shall  have  them  delivered  to  your  or- 


260  EQUITY. CASES  IN  THE 

Dee.  1840  der,  or  we  will  inclose  them  to  you,  if  you  desire  it,  provided 

Plommer  ^®  ^^^  assured  of  the  debt  having  be^  paid.    The  account 

T       reoiains  open  in  the  books;  and  as  a  number  of  orders  were 

^l***^  given  to  those,  to  whom  they  were  indebted,  which  we  know 

nothing  about,  you  can  perhaps  infonn  us  how  this  has  been 

paid,  and  to  whom." 

The  sixth  of  these  documents  is  a  letter  from  Mr.  Gra- 
ham, of  Newbern,  to  William  Falkener,  the  son,  dated  Feb- 
ruary 24th,  1806,  in  which  he  says:  <*  Yours  of  the  18th 
inst.  is  received.  I  am  glad  to  hear  thai  ywi  are  in  a  fair 
way  to  regain  possession  of  the  title  deposited  with  Smith 
and  Rodman,  as  a  security  for  what  your  father  owed 
them.  The  inclosed  will  afford  that  assurance,  which  seems 
to  be  required  as  a  pre-requisite  to  the  surrender  of  the  pa- 
pers." And  therewith  Mr.  Graham  sent  a  statement  of  the 
debt  of  William  Falkener  to  Smith  and  Rodman,  amounting 
to  $693  13  6  Virginia  currency,  with  his  own  receipt  there- 
for as  of  July  27th,  1802. 

The  next  document  is  a  letter  of  James  Smith  and  Son  to 
the  same  person,  in  the  following  words:  <'  Yours  of  the  6th 
instant  we  have  just  received,  and  agreeable  to  your  request, 
we  now  enclose  you  the  two  patents,  which  we  are  sorry  we 
did  not  know  o^  when  personally  applied  to  some  time  ago." 
This  letter  is  without  date,  but  is  postma^rked  "  Pbila.  March 
12,"  and  the  postage  is  charged  thereon  "  1  1-4  oz.  $1:00;" 

The  next  in  order  is  a  letter  from  the  same  persons  to  the 
same,  dated  April  23rd,  1810,  as  follows:  <<  Willet  Smith,  of 
the  house  of  Smith  and  Rodman,  handed  me  a  letter,  which 
you  addressed  to  him  on  the  subject  of  your  father's  debt  to 
that  house,  and  with  respect  to  some  papers  left  in  their 
hands  as  security.  I  was  sometime  ago  appointed  assignee, 
under  the  bankrupt  law,  of  the  estate  of  Smith  and  Rodman^ 
and  I  cannot  find  that  this  sum,  due  by  your  father,  has  ever 
been  paid.  There  is  no  credit  on  the  books,  and  Willet  says 
he  has  never  received  it,  nor  given  any  order  for  it.  I  wish 
you  would  be  so  obliging  as  to  make  enquiry  of  the  attorney 
at  Newborn,  and  know  to  whom  he  paid  this  money,  if  he 
ever  paid  it.  I  shall  be  glad  to  hear  from  yon  as  soon  ascon- 
vanient;  and  in  the  meantime  I  have  written  to  Willet  Smith, 
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who  lives  in  New  Jersey,  to  come  to  town  and  make  search  Dm*  IMO 
for  the  grants  of  land  you  speak  of  which  I  have  never"  "' 

been  able  to  find  among  their  papers.    If  these  cannot  be       v 
found,  you  may  depend  upon  my  getting  Willet  to  make  the  Basker. 
certificate  you  require  and  forwatd  it,"  ^   ** 

The  next  document  is  a  certificate  made  by  Willet  Smith, 
before  a  Notary  Public,  December  23rd,  1812,  as  follows: 
<<  This  is  to  certify  all  whom  it  may  concern,  that  William 
Falkener,  of  Warrenton,  in  North  Carolina,  about  the  year 
1798,  put  into  the  hands  of  Smith  and  Rodman,  of  Philadel- 
phia, merchants,  two  grants  for  land  of  2,600  acres  each,  ac- 
companied with  a  bill  of  sale  from  John  Willis  to  said  Falk- 
ener for  said  land,  and  a  power  of  attorney  from  said  Falk- 
ener to  Smith  and  Rodman,  authorising  them  to  dispose  of 
said  land;  that  some  years  after  that  transaction,  the  said 
grants  of  land  were  returned  to  the  said  W^illiam  Falkener, 
but  that  the  bill  of  sale  from  Willis  to  Falkener,  and  his  pow- 
er of  attorney  tp  Smith  and  Rodman,  could  not  then  befound, 
nor  have  they  ever  been  able  to  find  the  same,  they  being 
mislaid  or  lost.'' 

The  next  and  last  document  produced  by  this  witness,  on 
this  part  of  the  case,  purports  to  be  a  draft  of  a  letter,  found 
among  the  papers  of  William  Falkener,  the  son,  from  him  to 
James  Smith,  Jr.,  dated  January  25tb,  1819,  in  which  be 
says:  '<  You  informed  me  that  if  Mr.  Willet  Smith  could 
find  the  deeds  made  t(t  my  father  by  John  Willis,  and  the 
power  of  attorney  from  the  former  to  Smith  and  Rodman, 
they  $hould  be  forwaided  to  me.  In  the  hope  that  they  may 
be  found,  and  that  from  my  long  silence  you  may  have 
thought  they  were  not  wanted,  1  again  write,  requesting 
that  should  that  be  the  case,  they  may  be  forwarded.  If  not 
found,  I  earnestly  entreat  that  all  the  papers  may  be  particu* 
larly  examined.  It  is  of  great  conseqtienee  to  me  to  find 
those  deeds  irom  Willis  to  Mr.  Falkener,  and  any  expense 
or  trouble,  which  you  or  Mr.  W.  Smith  may  be  at,  I  will 
cheerfully  pay." 

The  witness  Mr.  SomervUle  also  stiles  that  arncmg  his  in- 
testate's papers  he  found  an  account  in  the  hand-writing  of 
bis  intestate,  in  the  following  form: 
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r 
Baeker- 
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21 

335  11 
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27  11  111 
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2 

11 

15 

10 

11 

To  William  Falkcner  Dr. 

^Ker-    1801^  Sq)tember  30th-  To  balance  of  account 
and  interest  with  T.  B.  G.  d&  Co. 
Account  with  Wm.  Falkener, 
Account  with  Wm.  Falkener,  Jr., 
Account  do 

Bonds  and  interest, 
Tavern  account, 

Virginia  Cunency,  £745  12    6" 

Cr." 
And  that,  accompanying  the  same  were,  in  the  hand-writing 
of  the  said  William  the  younger,  the  accounts  mentioned  in 
the  foregoing  summary,  drawn  out  at  large.  They  purport 
to  be  open  accounts  for  dealings  by  John  Willis,  as  a  custo- 
mer in  the  respective  stores  of  Thomas  B.  Gloster  and  Com- 
pany, William  Falkener,  and  William  Falkener,  the  young- 
er. That  of  Thomas  B.  Gloster  &  Co.  began  April  25th, 
1793,  and  continued  down  to  May  8th,  1795,  and  amounted 
to  £119  6  61  principal  money,  which,  with  the  sum  of 
£55  3  71  for  interest  computed  to  September  1801,  made 
the  above  sum  of  £174  10  2i.  That  of  William  Falkener 
the  elder  began  May  15th,  1795,  and  continued  to  January 
8th,  1799,  and  amounted  to  £274  6  8,  which,  with  $61  7 
6i  computed  for  idterest  to  September,  1801,  made  the  sum 
of  £335  14  2J.  Those  of  William  Falkener,  Jun'r.  began 
April  29th,  1799,  and  continued  to  July  17th,  1800,  and,  with 
the  interest  thereon,  computed  also  to  September,  1801,  a- 
mounted  to  the  sums  mentioned  in  the  above  geneml  ac- 
count. The  item  of  '<  Bonds  and  interest"  consisted  of  bonds 
given  by  Willis  to  Thomas  B.  Gloster  &  Co.  for  money  lent 
in  October,  1794,  and  March,  1795,  and  to  other  persons 
which  appear  to  have  been  assigned  to  or  taken  up  by  the 
one  or  the  other  of  the  Messrs.  Falkener,  and  on  them  inter- 
est was  also  computed  to  September,  1801.  On  the  general 
statement,  below  the  debits  the  word  *'  Cr."  is  written,  but 
no  credit  is  set  forth;  and  on  the  other  several  accounts  men* 
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tioned,  there  is  no  ciedit  given  for  the  price  of  this  or  any  I>ee.  1840 
land,  or  iDdeed  for  any  thini^;,  except  for  the  small  sum  of  £1  „, 
6  3,  paid  m  cash,  January  5th,  1795.    The  firm  of  Thomas        t 
B.  Gloster  &  Co.  consisted  of  Gloster  and  the  elder  Mr.  Falk-  B«»to- 
ener,  and  did  business  up  to  about  May,  1795,  when  Gloster    ^^  ^ 
retired,  and  Falkener  took  the  whole  to  himself. 

The  same  witness  also  produces  an  account  between  Wil- 
liam Falkener  and  one  William  Christmas,  who  was  a  resi- 
dent of  Tennessee,  and  appears  to  have  been  the  agent  of  Falk- 
ener as  to  some  lands  claimed  by  him  in  that  State.  In  the 
account  Christmas  charges  Falkener  with  the  following 
items: 

«  $ 

«  To  cash  paid  for  recording  a  deed  in  Tennessee,      1  35 
To  cash  paid  for  your  land  tax  in  Tennessee  for 

the  year  1799^  6  04" 

On  this  account  Christmas  gave  a  receipt  in  full,  dated 
March  3Ist,  1801;  and  at  the  same  time  he  gave  a  receipt  for 
$20«  put  into  his  bands  to  pay  Falkenefs  land  taxes  in  Ten- 


Next  follows  a  letter  from  the  same  William  Christmas  to 
William  Falkener,  and  likewise  found  and  produced  by  Mr. 
Somerville,  dated  Nashville,  July  10th,  1802.  In  that  let- 
ter, the  following  passages  occur:  "I  received  yours  by  Col. 
C,  and  several  others  at  diffisrent  times.  In  answer  to  your 
former  dates,  I  have  twice  written  by  post,  which  I  expect 
have  miscarried.  I  now  inform  yoUf  your  landed  interest  in 
this  county  stands  in  an  ugly  point  of  view.  One  thousand 
acres  of  your  land  onl7  was  advertised  for  sale  for  the  Fed- 
eral tax.  Col.  Overton  advised  me  to  let  it  be  sold,  as  you 
had  no  deed  recorded  in  this  country  and  that  I  should  be- 
come the  purchaser,  and  then  let  it  be  sold  fpr  the  State  tax 
and  again  become  the  purchaser  and  relinquish  to  you;  and 
by  these  means  he  thought  the  title  might  be  good  in  you. 
I  took  his  counsel  and  did  purchase,  though  only  100  acres 
was  sold,  which  satisfied  the  tax.  I  now  relinquish  to  you 
the  aforesaid  land  I  have  purchased  or  may  purchase,  while 
I  have  money  belonging  to  you  in  my  hands.  I  have  yet 
between  ^12  and  ^15,  nearly  enough  for  two  year's  taxes. 
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Dee*  1840 1  have  not  the  coarses  of  yoar  land,  and,  as  there  is  no  re^ 

PlmaeT  ^^'^  ^^^*  ^  cannot  say  what  it  is  worth,  as  I  do  not  know 

V       the  land.    l<mce  brought  to  this  country  a  deed  of  yourSf 

^■^•'^    andf  as  it  could  not  be  recorded  here  for  v:ant  of  the  neees^ 

sarjf  proof  1  returned  it  to  you  again  and  did  not  keep  a 

copy.     You  will  therefore  please  send  me  the  courses  of 

eadi  tracts  by  which  1  likely  may  ascsrtain  the  land  and 

nearly  its  value." 

The  foregoing  docaments  were  all  read  upon  the  hearing; 
but  upon  an  understanding  between  the  counsel,  that  they 
were  read  subject  to  all  just  exceptions;  and  in  the  argument, 
the  counsel  for  the  defendants  insisted,  that  they  were  not 
evidence  against  the  defendants,  but,  as  coming  from  the  an- 
cestor of  the  plainti^,  they  were  evidence  against  the  plain- 
tiiis. 

By  the  depositions  of  several  persons,  resident  in  the  vil- 
lage of  Warrenton  from  the  year  1790  to  the  bringing  of  this 
suit,  and  well  acquainted  with  John  Willis  and  the  elder 
and  younger  Falkener,  it  is  established  that  Willis  was  an 
imprudent,  dissipated  and  intemperate  man,  and  lost  his  cred« 
it  early  in  life,  end  as  soon  as  1798,  and  became  insolvent. 
Gloster  married  his  sister;  and  there  was  a  close  and  iuti- 
'  mate  friendship  between  Willis  and  the  elder  Mr.  Falk^ier, 
who  was  very  kind  to  Willis,  and  let  him  have  necessary 
articles  from  his  stores,  when  no  other  merchant  would;  but 
to  what  amount,  the  witnesses  could  form  no  opinion,  except 
the  late  Judge  Hall,  who  stated  that  he  was  under  the  iai* 
pression  each  of  those  persons  had  told  him,  it  was  to  no 
great  extent.  That  gentleman  also  states  that  at  the  time  of 
this  transaction,  as  alleged,  land  in  the  Western  District, 
to  which  the  Indian  title  was  not  extinguished,  was  of  very 
inconsiderable  value;  and  that  he  did  not  recollect  to  have 
heard  either  of  the  Mr.  Falkeners  set  up  any  claim  to  these 
lands. 

But  two  witnesses,  Richard  Davidson  and  John  C.  John- 
son,  ol  whom  the  latter  was^  the  brother-in-law  and  one  of 
the  administrators  of  William  the  son,  state  that  they  were 
particularly  intimate  with  William  Falkener  for  many  yeare 
before  his  death,  and  conversed  freely  with  him  upon  the 
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subject  of  his  property,  and  often  heard  him  say  that  he  had  Dee.  1640 
lands  in  Tennessee,  which  his  father  purchased  from  John  pj^^^g, 
Willis;  Alt  that  he  had*  a  difficulty  in  getting  the  title  pa-       r 
p^rs,  and  had  sent  to  Philadelphia  to  procure  them;  that  he  ^b<||k«'- 
always  spoke  of  the  con^eytince  from  Willis  as  an  absolute 
conveyance  to  his  father  in  consideration  of  debts  due  from 
Willis  to  his  lather;  and  never  spoke  of  it  in  any  other  way, 
X}t  of  having  any  other  lands  in  Tennessee. 

Robert  Park,  another  witness  for  the  plaintifis,  and  a 
brother-in-law  of  Willis,  to  an  interrogatory  on  the  part  of 
the  plaintiffs,  "  Did  you  hear  Mr.  Willis  for  many  years  be- 
fore his  death  speak  of  the  land  in  controversy,  and  particu- 
larly that  he  had  conveyed  to  afly  and  what  person?"  an- 
swers, "  I  have  heard  him  say  he  had  land  in  the  western 
country.  I  do  not  recollect  that  I  ever  beafd  him  say,  he 
had  conveyed  it  to  any  person.  I  do  not  recollect  the  time 
I  heard  him  speak  of  his  western  land.  I  had  very  little  in- 
tercourse with  him  before  his  death.  We  were  as  friendly 
as  brothers-in-law  usually  are  for  three  or  four  years  after 
his  marriage  with  my  siister,  which  I  believe  was  about 
1793."  To  an  interrogatory  on  the  part  of  the  defendant, 
''whether  about  the  period  John  Willis  took  the  insolvent 
debtor's  oath  and  for  some  time  before,  the  ftculties  of  his 
znind,  and  particularly  his  recollection,  and  his  capacity  for 
business,  were  not  greatly  impaired  by  his  general  habits  and 
course  of  life?^'  the  witness  answers  « I  cannot  say  with  any 
degree  of  certainty  how  long  before  his  death  his  mind  had 
become  impired;  but  it  was  a  considerable  time,  I  believe 
several  years,  before  his  death,  that  he  was  incapacitated  for 
business  from  insanity,  a  situation  brought  on  by  intemper- 
ance in  drinking.  I  do  not  recollect  that,  at  the  time  he  took 
the  oath  off  insolvency,  he  was  or  was  not  considered  insane; 
bnt  he  was  habitually  intemperate  a  considerable  time  before 
that." 

William  Person  states  that  he  procured  the  warratits  and' 
grants  for  Willis,  and  was  intimately  acquainted  with  him 
and  William  Falkener,  the  elder,  and  never  heard  either  of 
them  speak  of  Willis  having  conveyed  the  lands  to  f  alkener. 
He  never  heard  the  latter  speak  of  the  lands  at  all.    He,  th^ 

20 
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Dee.  1840  witness,  applied  to  Willis  lo  purchase  the  lands,  but  Willis 
rj  refused  and  gave  as  a  reason  that  he  had  placed  them  in  the 

r  hands  of  William  Falkener,  Sen'r.,.to  sell  for  him  in  the 
BMker-  Philadelphia  market.  He  further  states  that  John  Willis  be- 
came insane,  the  insanity  being  brought  on  by  dissipation. 
^  I  do  not  recollect  at  what  time  it  became  apparent,  but  it 
was  several  years  before  his  death;  three  or  four  years,  as  I 
believp,  fally  three.  His  habits  of  intemperance  were  o(  long 
standing.  When  he  took  the  oath  of  insolvency,  and  for  a 
short  time  before,  he  was  incapable  of  business,  as  I  believe 
from  personal  transactions  and  conversations  with  him."  To 
the  question  on  the  part  of  the  plaintiffs,  "  whether  he  had 
not  capacity  to  remember,  when  required  to  render  a  sched- 
i^le  of  bis  property,  that  he  owned  6000  acres  of  land,"  the 
witness  answers,  ^  1  believe  that  at  the  time  he  had  no  mind 
at  all,  or  was  in  a  state  of  insanity.  It  immediately  preceded 
his  confinement  for  insanity,  I  think." 

Jacob  Mordecai  states  that,  as  a  merchant  at  Warrenton, 
he  had  dealings  with  John  Willis  from  1791  to  1804;  that 
his  credit  was  always  slender,  but  was  a  little  better  after  his 
marriage  with  Miss  Park,  until  1797,  when  he  failed  and  was 
deemed  unworthy  of  credit,  though  considered  honest  Un* 
til  1804,  witness  was  in  the  habit  of  seeing  Willis  almost  dai- 
ly, and  thought  him  generally  to  be  in  his  perfect  senses. 
The  witness,  as  a  Justice  of  the  Peace,  in  conjunction  with 
atiother  magistrate,  administered  the  orth  of  itisolveocy  to 
him  in  March,  1802,  and  discharged  him,  and  he  was  then 
both  sane  and  sober,  as  the  witness  thought.  In  1804  he 
became  notoriously  insane  and  was  confined  until  his  death. 
To  the  question  on  the  part  of  the  defendants,  "  Do  you  not 
believe  that,  during  the  above  period,  there  were  times  at 
which  he,  Willis,  was  not  in  his  proper  mind?"  the  wimess 
replies:  '<  During  the  whole  period  of  my  acquaintance 
with  John  Willis,  he  was  of  a  reckless,  frolicsome,  jovial  dis- 
position. After  the  withdrawal  of  his  wife  from  him,  which 
was  a  &w  years  before  his  attack  of  lunacy,  he  became  very 
intemperate;  and  I  have  no  doubt  his  mind  was  at  times, 
when  under  the  influence  of  liquor,  as  much  or  more  de* 
ranged  than  men  of  his  habits  usually  are." 
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Philip  C.  Pope  states  that,  atisome  time  between  the  years  Dec.  1840 
1813  and  1819,  John  C.  McLemore,  of  Tennessee,  came  to  pj~Tr 
Warrenton  and  asked  the  witness  and  William  Falkener,  the        r 
younger,  if  they  knew  any  thing  in  relation  to  the  lands  sup-  B»^j^eJ^- 
posed  to  belong  to  John  Willis  in  Tennessee;  to  which  the* 
witness  replied,  that  he  did  not,  though  he  would  be  glad  to 
know,  as  he  had  married  a  grand-daughter  of  the  elder  John 
Willis,  and  might  be  interested  in  them:    But  Mr.  Falkener 
made  no  reply  whatever. 

The  late  Mr.  Grundy,  of  Tennessee,  states  that  the  lands 
in  controversy  were  within  the  Indian  Territory,  until  the 
year  1818;  that  no  State  ta3t  was  imposed  on  them  until  1819; 
and  no  tax  by  the  United  States  at  any  time. 

Thomas  Rodman  died  about  1829  or  1830,  in  Philadel- 
phia; but  had  spent  much  of  his  time  after  his  bankruptcy, 
in  India. 

Willet  Smith  died  in  July,  1839,  in  Camden,  in  New  Jer-  ^ 
sey,  in  which  State  he  had  generally  resided  after  his  failure. 
The  year  before  his  death  the  plaintiffs  gave  notice  to  take 
his  deposition  in  Philadelphia;  but  he  did  not  attend;  and 
notice  was  again  given  to  take  it  at  a  place  in  New  Jersey, 
but  without  its  being  taken. 

James  Smith,  Jun'r.,  one  of  the  assignees  of  Smith  and 
Rodman,  died  in  Philadelphia  in  1834  or  6;  and  James  Paul, 
the  other  assignee,  died  in  May,  1839.  In  the  latter  part  of 
1839  the  sons  of  those  two  persons  thoroughly  examined 
their  papers  for  deeds  from  Willis  to  Falkener,  and  for  the 
letter  books  of  Smith  and  Rodman,  but  could  find  no  such 
documents. 

The  perusal  of  the  pleadings  and  proo&  in  this  cause  can- 
not well  fail  to  produce  the  impression,  that,  if  the  plaitltifls 
do  not  succeed,  it  will  not  be  so  much  from  the  injustice  ^ 
their  demands  being  established,  as  from  the  delect  of  tkiC 
kind  and  extent  of  proof,  which  authorises  the  Court  affirmal- 
tively  to  declare  its  justice  and  enforce  it. 

The  bill  is  founded  on  the  allegation  of  an  executed  absd- 
lule  conveyaftce,  constituting  a  legal  title  with  the  exception 
of  the  ceremony  of  registration,  and  lost;  so  that  it  cannot  be 
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Deo.  1840  set  np  for  the  want  of  i^istrption.    The  object  of  the  bill  is 
Pj'  to  be  relieved  from  loss  by  that  accident,  by  requiring  the 

T  defendant,  as  the  heir  of  the  person  who  made  the  lost  deed« 
m  ^''  not  to  take  advantage  of  that  accident,  but  to  execute  anoth- 
•er.  The  equity  cannot  be  denied,  if  the  facts,  on  which  it  is 
founded,  be  established.  There  should  be  a  decree  for  the 
plaintiffs  without  regard  to  the  consideration,  provided  it  was 
such  as  would  render  the  deed  effectual  in  law;  for  the  juris- 
diction is,  simply,  to  set  up  a  legal  conveyance,  which  was 
good  i^  itself  and  has  been  lost,  an4  the  enquiries  are  confin- 
ed to  the  points  of  its  existence,  legal  ppejration,  and  loss. 
Tolar  vs.  Tolar,  1  Dev.  Eq.  456. 

It  may  at  once  be  stated  that  sufficient  enquiry  appears  to 
have  been  made  for  this  instrument,  if  it  ever  existed,  to  au- 
thorise the  declaration  of  its  loss.  Still  it  is  incumbent  on 
the  plaintiffs  to  shew  its  existence  at  one  time  and  its  con- 
tents. 4-^  law  the  existence  of  an  instrument  as  a  genuine 
one  is  shewn  by  proving  its  execution  according  to  the  na- 
ture of  the  instrument,  that  is  to  say,  by  the  subscribing  wit- 
9ess,  if  there  be  one,  or  by  proof  of  hand-writiog.  This  is 
ordinarily  true  in  Equity  also.  Goodies  vs.  Lake^  1  Atk. 
246.  It  cannot  be  otherwise;  for  in  reason  as  well  as  ip  law, 
things  which  do  not  appear  must  be  regarded  as  if  they  did 
not  exist.  After  it  be  thus  shewn  that  the  instrument  exist- 
ed, its  operation  and  effect  may  be  established  by  provingthe 
contents  by  the  best  evidence  in  the  party's  power;  such  as 
an  examined  copy,  the  registry  of  it  or  the  oral  testimony  of 
witnesses,  who  can  state  the  contents,  or  the  admission  of  its 
contents  by  the  person  executing  it.  But  in  this  case  all 
those  ordinary  proofs  are  wanting.  There  is  no  evidence  of 
execution  coming  from  a  subscribing  witness;  there  is  no  ev- 
idence of  any  witness,  who  ever  saw  such  a  paper  as  that 
stated  in  the  bill,  much  less  that  it  was  attested  by  ony  par- 
ticular person,  and  that  the  witness  knew  the  signature  ei- 
ther of  John  Willis  or  of  the  attesting  witness.  Nor  indeed 
has  any  witness  been  examined,  who  states  more  upon  this 
pqint,  than  that  he  had  heard  either  from  the  elder  or  the 
younger  Mr.  Falkner,  that  Willis  had  ma4e  a  deed  for  this 
land  in  discharge  of  the  debt  he  owed  F^knerj  but  without 
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any  farther  particulars  as  to  price  or  a  witness  cognizant  of  Om.  1840 
any  treaty  of  purchase  or  attesting  the  conveyance.    It  is  ob-  p jTZ^j^ 
vious  that  the  plaintiffs  have  alleged,  and  therefore  undertake       ▼ 
to  establish,  a  case  difficnlt  of  proof,  even  under  favorable  cir-  ^°:j!'®'' 
cumstances  and  where  the  facts  are  recent:  and  the  difficulty 
of  making  satisfactory  proof  becomes  extreme,  after  the 
lapse  of  forty  years  and  the  death  of  the  parties  and  of  nearly  - 
all  their  neighbors  and  friends,  who  might  and  probably 
would  have  knowledge  on  the  subject  of  controversy.    It 
was  said  in  the  argument  that  such  disadvantages  naturally  .     . 

lead  to  defects  in  the  proo£s,  and  therefore  that  these  ought  not 
to  be  as  fatal,  as  if  they  grew  out  of  a  transaction,  to  which 
more  direct  or  full  proof  would  be  in  the  party's  power.  The 
inference  drawn  was,  that  the  Court  ought  in  such  a  case  to 
be  satisfied  with  less  proof  of  the  truth  of  the  ancient  alleged 
facts.  To  that  inference  we  cannot  yield  our  assent.  The 
modes  of  proof  may  be  different;  but  they  must  be  equally 
satisfactory  to  the  mind.  There  {tre,  for  example,  old  trans- 
actions, of  which  the  law  dispenses  with  direct  proof  on  ac* 
count  of  their  age,  and  in  place  of  proof  puts  up  with  pre- 
sumptions. Thus,  instead  of  the  production  of  a  convey- 
ance by  one,  who  has  been  a  very  long  time  in  possession  of 
land,  not  acknowledging  to  hold  under  the  former  owner  but 
openly  claiming  and  treating  it  as  his  own,  the  law  presumes 
a  conveyance  to  the  possessor  and  its  loss.  But  here  there 
is  no  possession  of  the  land.  It  is  true  there  could  be  none, 
for  the  Indians  occupied  the  territory.  The  want  of  possess- 
ion is,  indeed,  not  evidence  in  this  case  that  such  a  deed  was 
not  made.  But  the  plaintiffs  have  to  shew  affirmatively  that 
it  was  made,  and  long  possession  is  stringent  proof  of  the 
conveyance.  That  there  was  no  possession,  then,  from 
whatever  cause  it  may  have  arisen,  does  deprive  the  plain- 
tiffs ot  the  benefit  of  possession,  as  affirmative  evidence  of 
8u6b  conveyance  to  their  ancestor.  In  the  case  too  of  a  deed 
thirty  years  old,  proof  of  execution  is  dispensed  with.  But 
it  is  the  generally  received  opinion,  that,  to  render  such  a 
deed  admissible,  there  most  be  some  account  of  its  proper 
custody,  and  also  evidence  that  the  party  has  been  in  pos- 
sessipn  under  it;  for  it  is  the  accompanying  possession  of  the 
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Dae.  1840  land  that  establishes  the  authenticity  of  an  ancient  deed 
p.  Jackson  vs.  Blanshaw,  3  John.  Rep.  292.    At  all  events  the 

T  rule  applies  only  to  a  produced  deed,  of  which  the  proof  of 
^■?}^*'^  execution  is  dispensed  with,  on  the  presumption  that  the  at* 
testing  witnesses  are  dead.  1  Stark.  Ev.  330.  it  has  no 
application  to  the  doctrines  of  presuming  or  proving  the  ex* 
istence  of  deeds.  In  this  case,  therefore,  there  are  none  of 
the  common  grounds  for  dispensing  with  proof  ol  the  execu* 
tion  of  an  ancient  deed,  or  for  presuming  a  deed,  further  than 
its  existence  may  be  established  by  direct  or  circumstantial 
evidence,  satisfying  the  mind  of  the  very  fact  in  the  same 
manner  as  such  evidence  would  be  demanded  upon  any  oth- 
er question.  The  presumption  from  lapse  of  time  is,  then, 
really  against  the  plaintifis;  because,  in  the  nature  of  things, 
the  truth  is  likely  to  be  obscured,  the  facts  forgotten  and  ma- 
terial witnesses  dead,  and  the  Court  misled  by  specious  ap* 
pearances— 'all  in  proportion  to  the  longer  or  shorter  time,  in* 
tervening  between  the  happening  of  a  transaction  and  the  in- 
vestigation of  its  existence  and  consideration  and  purpose. 
As  the  plaintiffs  come  late  to  establish  their  case,  it  may  be 
true  that  they  cannot  do  it  as  clearly  as  they  once  could. 
That  is  their  misfortune.  But  still  the  Court  must  have 
proper  and  full  proof,  such  as  will  produce  the  conviction 
that,  long  ago  as  it  is  said  this  deed  was  executed,  yet  in 
fiict  it  was  then  executed,  and  was  an  absolute  conveyance. 
The  cause  depends  upon  the  enquiry  whether  such  proof  is 
found  in  this  case. 

Aware  of  the  great  deficiency  of  the  usual  and  requisite 
proofs  given  of  an  instrument,  which  the  party  alleges  to 
have  been  lost  and  seeks  to  supply,  the  draftsman  of  the  bill, 
after  stating  the  existence  of  the  deed,  proceeds  to  admit  and 
account  for  deficiency  of  that  kind  of  evidence,  and  endeav- 
ors to  substitute  evidence  of  a  different  kind,  as  tending  to 
establish  its  existence.  It  is  stated  that  the  plaintiffs  cannot 
prove  the  execution  of  the  deed,  nor  produce  a  copy  of  it, 
nor  shew  the  consideration  stated,  nor  its  contents  in  partic- 
ular. But  it  is  charged  that  Willis  was  indebted  to  Falk^ 
eiier  to  more  than  the  value  of  the  land,  and  was  not  able  to 
pay,  and  never  did  pay  the  debt,  except  as  the  price  of  this 
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land;  and  that  the  land  was  purchased  by  taking  it  in  satia-  Dm.  184Q 

faction  of  the  debts.    The  bill  then  states  "  that  there  can  be  r; 

JXO  doubt  that  Willis  did  make  the  conveyance,"  and  that  for       ^ 

several  reasons:  ihat  Mr.  Falkener  had  possession  of  the  ^^^'^ 

grant,  and  conveyed  the  land  with  the  privity  of  Willis,  who 

attested  the  deeds;  and  that  Mr.  Falkener,  the  son,  also  claia>- 

ed  it  up  to  his  death,  and  was  for  nuiny  years  in  search  of 

the  deed  from  Willis,  as  that  under  which  he  claimed;  that 

the  title  pnpers  had  been  deposited  with  the  house  of  Smith 

and  Rodman,  of  Philadelphia,  for  the  security  of  a  debt,  and 

that  they  declared  this  deed  was  lost;  that  the  registry  of 

the  deed  was  burnt,  which  prevents  the  production  of  a  copy; 

and  that  Willis  did  not  claim  the  land  after  1798,  and  that 

in  1802  he  in  the  most  solemn  manner  disclaimed  it  by  tak- 

ing  the  oath  of  insolvency. 

Upon  the  allegation  that  the  Register's  book  between  1797 
and  1802  was  burnt,  the  plaintiffs  have  offered*no  evidence; 
and  according  to  the  answer,  the  book  destroyed  was  that 
from  1799  to  1803.  This  circumstance  is  therefore  out  of 
the  case;  and  it  must  be  taken  that  there  was  no  registry  of 
iiuch  an  instrument,  inasmuch  as  i^  May,  1797,  this  deed, 
according  to  the  plalntifl^'  allegation,  was  in  Philadelphia, 
and  never  got  back. 

Although  no  witness  professes  to  be  sufficiently  acquaint- 
ed with  Willis's  hand-writing  to  form  a  judgment  satisfacto- 
ry  to  himseir,  whether  the  signature  as  an  attesting  witness 
to  the  deeds  from  Mr.  Falkener  to  his  son,  be  that  of  Willis 
or  not,  yet  our  opinion  does  not  proceed  on  that,  and  the  case 
may  be  treated  upon  the  admission  that  he  is  the  witness. 
Formerly  privity  was  imputed  to  an  attesting  witness.  Men 
may  have  been  much  more  particular  in  those  days  than  ia 
ours  as  to  the  subject  matter  of  deeeds  witnessed  by  them; 
and  if  witnesses  generally  were  in  the  habit  of  ascertaining 
the  contents  of  a  deed  before  attesting  it,  there  might  be 
some  reason  to  infer  the  fact  against  alK  But  in  practice 
few  persons  ask,  much  less  peruse  for  themselves,  to  learn 
the  provisions  of  the  instruments  they  are  about  to  attest. 
There  is  therefore  no  just  inference,  in  &ct,  of  the  knowledge 
of  the  contents;  and  now  there  is  no  such  legal  presumption. 
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Dae.  1840  Sng.  Yen.  647.    Bat  the  teims  of  these  deeds  would  hura 
Plooimer  '^®'"*^  Willis  no  certaiD  information  upon  the  point.-^ 
T       There  are  no  metes  nor  bounds,  no  reference  to  the  convey- 
^■•j^'*^  ance  or  person  under  whom  he  claimed,  noC  even  the  river 
mentioned  on  which  the  lands  lie,  nor  the  number  of  acres. 
There  is  nothing  m  the  description  to  identify  the  particular 
land;  and  if  Falkener  had  claimed  no  other  land  in  Tennes- 
see, still  Willis  had  no  means  of  knowing  that,  or  that  the 
lands  meant  were  granted  Co  himself.    But  there  is  evidence, 
which  will  be  more  particularly  considered,  subsequently, 
that  Falkener  had  deeds  for  two  other  tracts  of  land  in  that 
State;  and,  consequently,  that  ft  ought  noi  to  be  inferred  that 
Willis  supposed  his  lands  tbef  subjects  of  the  deeds  be  wit- 


Wiih  respect  to  (he  indebtedness  of  Willis  to  Falkener,  it 
is  to  be  observed,  that  there  is  no  legal  evidence  thereof,  ex- 
cept as  to  the  bonds  and  notes  for  £150  2  11.  The  ac- 
counts are  unsupported  by  any  pfoof  of  th6  delivery  of  the 
articles.  The  only  evidence  is  (he  statement  of  Mr.  Somer* 
ville,  that  the  accounts,  as  stated,  are  in  the  hand-writing  of 
the  younger  Mr.  Falkener,  and  were  found  among  his  pa- 
pers. It  does  not  even  appear  that  these  accounts  have  been 
compared  with  the  original  entries  in  the  books,  tfll  of  which 
were  iti  that  gentleman's  possession.  Besides  (hat,  there  is 
the  testimony  of  several  persons  of  Che  tillage  that  Willis 
had  dealings  in  the  stores;  but  to  what  amount  no  one  inti- 
mates except  Juds:e  Hall,  who  says  he  was  told  by  Willis 
and  Falkener  both  "that  it  was  to  no  great  extent."  To  so 
material  a  part  of  the  plaintiffs'  case,  the  proof  is,  therefore, 
far  from  satisfactory.  But  let  it  be  admitted  that  here  it  is. 
sufficient  to  shew  deal  logs  and  some  indebtedness,  and  that 
the  evidence  goes  to  thiit  extent.  Yet  there  are  several 
thing?  connected  with  these  accounts  as  stated,  that  seem  ir- 
reconcileable  with  the  supposed  conveyance,  made,  if  at  all, 
between  December,  1796,  and  May,  1797.  The  inference  the 
plaintiffs  draw  is,  that,  as  Willis  must  be  supposed  to  have 
convoyed  to  some  person  before  March  1802,  it  is  to  be  pre* 
sumed  it  was  to  Falkener,  because,  among  other  reasons,  he 
owed-  Falkener,  and  had  no  other  means  of  payment  but  this 
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famd,  on  the  credit  of  which  alone  he  must  have  been  trust-  Deo.  1840 
ed,  except  so  far  as  motives  of  friendship  might  at  timee  die-  Z: 
tate  some  assistance.  Upon  an  inspection  of  the  accounts,  it  ^ 
is  seen,  that,  at  the  supposed  date  of  the  deed,  Willis  had  con-  ^V^^' 
traded  only  the  debt  to  Gloster  &  Co.,  and  not  quite  £100 
of  the  amount  to  the  elder  Falkener,  and  about  one  half  of 
the  bonds;  making  together  not  quite  £300.  Now  when  he 
made  the  conveyance,  if  he  did  make  it,  it  seems  agreed  that 
he  had  nothing  left,  and  was  absolutely  insolvent  Why 
then  should  the  two  Falkeners,  especially  the  son,  have  sup- 
plied him  with  goods  and  paid  debts  for  him,  after  that,  to 
the  amount  of  more  than  £300  Ya.  money,  that  is  to  say, 
between  January,  1797,  and  July,  1800?  At  this  latter  period 
the  dealings  stopped  short.  Why  did  they  not  stop,  when, 
by  makfig  the  deed,  Willis  had  paid  all  he  could  then  pay, 
or,  as  was  obvious,  would  ever  be  able  to  pay?  If  the  deed 
was  absolute,  then  there  is  the  extreme  improbability,  that, 
without  a  penny  left  and  with  the  worst  habits,  he  should  * 
have  been  further  trusted  for  about  $1,000.  On  the  other 
hand,  if  he  mortgaged  the  land,  or,  as  is  more  readily  con- 
jectured, he  appointed  Falkener  his  attorney,  or,  at  his  sug- 
gestion, appointed  Falkener's  correspondents  and  creditors 
his  attorneys,  to  sell  the  land,  it  is  natural  that  Falkener 
should  have  trusted  him.  The  value  of  the  land  was  un- 
known, and  there  would  be  an  understanding,  either  that  the 
land  should  be  a  security  for  all  advancesi  or,  at  any  rate/ 
the  money  would  pass  through  Falkener's  hands^  and  he 
could  indemnify  himsel£  But  a  still  more  material  consid- 
eration, arising  out  of  the  accounts,  is  that  there  is  no  credit 
for  the  land  at  auy  supposed  price.  It  is  not  pretended  that 
Falkener  paid  cash  lor  the  land.  Falkener  had  none  to 
spare,  it  seems;  and  Willis  is  not  known  to  have  received 
any.  Nor  is  it  suggested  that  there  were  other  debts  between 
these  parties  except  these,  and  they  go  back  to  the  beginning 
of  1793.  Consequently,  if  there  was  a  sale,  the  price  ought 
to  appear  in  these  accounts.  But  it  does  not:  and  its  ab- 
sence, without  explanation,  most  strongly  repels  other  evi- 
dence and  all  idea  of  an  absolute  conveyance.  It  is  true, 
that  if  the  existence  of  the  deed  could  be  clearly  established; 

21 
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Dee.  1846  there  would  need  no  farther  proof  of  the  conaderation,  but 
Plnmrner  *®  contents  of  the  deed  itselt.  Bat  here,  the  existence  and 
▼  contents  of  the  deed  are  not  directly  established,  and  the 
^fiUe^  dealings  of  the  parties  to  the  supposed  instrument  form  the 
evidence,  or  part  of  the  evidence,  on  which  it  is  insistedi 
that  the  instrument  did  exist.  And  in  that  point  of  view, 
this  is  the  most  material  part  of  the  case.  The  bill  brings  it 
forward  as  such,  and  every  one  must  perceive  that  it  is  so. 
But  when  it  is  found  that  the  statement  of  the  bill  on  this 
head  is  a  total  mistake;  that  the  debts  were  not  paid,  but  the 
bonds  retained  by  the  creditor  and  the  account  kept  open  and 
without  any  credit  for  the  land;  is  not  the  inference  of  an 
absolute  deed,  from  the  indebtedness  of  the  bargainor  or 
from  any  other  evidence  merely  circumstantial,  most  materia 
ally  weakened,  perhaps  entirely  rebutted?  But  turtfier,  the 
interest  on  each  of  these  debts  is  computed,  as  if  the  whole 
was  due  up  to  September,  1801,  and  the  whole  bronght  into 
a  general  statement  From  these  undoubted  facts  what  pre- 
sumptions are  proper?  It  cannot  be  that  these  debts  were 
satisfied  by  the  land  four  years  before  the  making  of  the  g^i- 
eral  statem^t,  as  is  charged  in  the  bill.  Are  they  not,  rath- 
er, those  before  spoken  of:  either  that  Falkener  was  to  sell 
the  land  or  have  it  sold  for  Willis  and  pay  himself,  or  that  it 
should  stand  as  a  security  for  existing  and  future  advances? 
If  Willis  had  sold,  this  statement  was  useless;  at  all  events, 
that  part  of  it,  which  was  made  up  of  the  debts  that  were  to 
be  paid  by  the  land,  was  wrong.  But  if  he  had  not  sold, 
then  it  was  in  the  common  course  of  business,  that  the  cred- 
itor should  let  Willis  see  that  he  had  taken  up  the  worth  of 
the  land  and  could  get  no  more  credit  on  it.  Accordingly 
he  received  no  further  supplies.  Every  one  must  form  the 
opinion,  from  the  circumstances  thus  connected  with  the 
debts,  that  the  statement  was  made  to  effect  an  adjustment 
between  the  creditor  and  debtor  at  or  afler  the  period  of  the 
statement;  and,  consequently,  that  there  is  an  insuperable  im- 
pediment to  the  belief,  that,  four  years  before,  there  had  been 
a  sale  of  this  land  in  discharge  of  these  very  debts,  or  such 
part  as  had  then  been  contracted. 
Notwithstanding  the  conclusion,  that  seems  so  necessarily 
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to  follow  firom  the  oonsideraticHis  immediately  preceding,  the  Dae.  1840 
circumstance,  that  the  oath  of  insolvency  was  taken  by  Wil-rT 
lis,  relied  on  in  the  bill,  was  correctly  and  ably  preyed  in 
the  argument.  This  &cX  is  bejrond  question.  From  it  was 
deduced,  ^9/,  that  Willis  had,  before  taking  the  oath,  con- 
veyed the  land  to  some  person;  and  secondly,  that  he  had 
conveyed  to  Falkener,  because  there  is  no  evidence  of  a 
conveyance  or  a  dealing  with  any  other  person,  and  there  is 
evidence  of  some  transaction  between  these  persons  in  re- 
spect of  the  land.  We  think  there  is  no  just  reason  to  think 
that  Willis  did  convey  to  any  other  person,  except  only  the 
inference  resulting  from  the  oath  of  insolvency,  in  case  it 
should  not  appear  that  he  made  a  deed  to  Falkener,  which 
is  arguing  in  a  circle.  The  answer, 'indeed,  states  that  his 
widow  informed  the  defendaots  of  his  declaration  of  an  in- 
tention to  give  the  land  to  his  daughter.  But  the  declara- 
tion itself  is  not  proved;  much  less  that,  in  conformity  to  it, 
'  he  either  did  convey  or  said  that  he  had  conveyed.  On  the 
contrary  Mr.  Person  states  that,  though  intimate  with  him, 
he  never  heard  him  speak  of  such  a  conveyance;  but  he  did 
say,  he  had  put  the  lands  in  the  hands  of  Mr.  Falkener  Sr., 
to  sell  for  him  in  Philadelphia,  and  for  that  reason  he  refus- 
ed to  treat  with  the  witness  for  the  sale.  But,  though  he  did 
not  make  a  deed  to  his  daughter,  or  any  other  person,  it  does 
not  follow  that  he  made  one  to  Mr.  Falkener.  There  is  no 
declaration  of  Willis  that  he  had  conveyed  to  Falkener,  more 
than  any  other  person.  He  may  have  done  so,  either  to 
Falkener  or  to  another.  But  there  must  be  evidence  of  such 
a  conveyance  in  particular,  before  the  Court  can  establish  it. 
It  is  not  enough  that  the  former  owner  disclaimed  the  land^ 
in  the  most  solemn  manner  imaginable.  Another  person  can 
claim  only  by  shewing  the  existence,  in  fact,  of  a  convey- 
ance to  himself.  In  itself  the  oath  of  insolvency  is  incon- 
clusive of  any  such  conveyance  having  been  made,  and,  more 
particularly,  of  its  having  been  made  to  Mr.  Falkener*  It  is 
indeed  a  circumstance  of  very  great  moment  in  a  chain  of 
circumstances  tending  to  establish  a  conveyance  by  the  in- 
solvent. But  it  is  inconclusive  in  several  ways.  The  oath 
may  have  been  taken  corruptly.    Though  not  corrupt,  it 
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Dm.  1840  may  have  been  false.  In  either  case,  the  party  continued  to 
PinmmiiF  ^  ^^^  owtter.  It  is  acknowledged  that  neither  of  these  sup- 
V  positions  is  to  be  lightly  admitted,  for  it  is  both  the  &ir  and 
Basker-  the  legal  presumption,  that  the  party  did  not  swear  fidsely, 
and  especially  not  wilfully.  But  i^  after  such  oath,  no  one 
can  produce  a  conveyance,  nor  its  existence  at  any  time  be 
legally  established,  then,  however  painful  or  uncharitable, 
the  conclusion  cannot  be  resisted,  that  the  oath  was,  at  the 
least,  not  true.  It  comes  back,  then,  in  every  case  to  the  en- 
quiry, whether  the  party,  who  claims  that  the  insolvent  had 
sold  to  him,  can  shew  or  establish  the  deed.  Here  the  effort 
is  to  do  it  by  circumstantial  evidence  only.  But  the  force  of 
such  evidence  depends  on  the  number,  tendency,  agreement 
^nd  conclusive  nature  of  the  circumstances  in  themsdves, 
which  may  be  adduced  to  establish  a  conclusioui  and  also 
on  the  important  fact  that  there  are  not  opposing  circumstan- 
ces, whose  existence  cannot  be  denied,  which  are  inconsist- 
isnt  with  that  conclusion.  In  such  a  case,  he,  who  has  the 
afiSrmative  to  maintain,  must  not  expect  belief  to  be  yielded, 
when  circumstances  are  thus  irreconcileable.  We  will  not 
venture  to  9ay  that  there  wm  no  sale  or  conveyance  to  Mr. 
Falkener.  There  may  have  been,  and  the  very  assertion  of 
the  fact  by  an  honest  man  will  gain  a  belief  in  its  truth  in  the 
mind  of  one,  who  knows  the  claimant  But  judicially  we 
cannot  proceed  on  such  a  ground,  but  only  on  competent  and 
sufficient  proof.  We  have  already  consider  a  circum- 
stance in  this  case,  which  seems  to  stand  opposed  to  every 
supposition  of  an  absolute  conveyance.  We  mean  the  state 
of  the  accounts  as  appearing  upon  the  creditor's  own  pa- 
pers. We  cannot  assume  that  Willis  intended  to  give  the 
land  to  Falkener.  Then,  if  there  be  no  evidence  of  the 
payment  of  any  price,  there  wi|s  no  sale.  Consequently 
there  was  no  conveyance  of  aqy  sort.  But,  if  there  was,  it 
is  at  least  as  probable,  and  more  so,  that  it  was  a  security  as 
that  it  was  absolute:  inasmuch  as  after  the  conveyance  the 
party  conveying  was  still  trusted  largely  for  a  time,  and  that 
could  have  been  upon  the  credit  of  this  fund  only;  and  fur- 
ther, there  never  was  an  adjustment  of  accounts,  as  upon  a 
sale,  at  all  events,  not  before  September,  1801,  nor,  as  far  as 
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appear^  afterwards.  The  supposition  of  such  a  security  be-  Dec.  ib40 
inflf  inteoded,  or  of  an  agency  to  sell,  is  fatal  to  this  bill,  as  r; 
much  so  as  findmg  that  there  was  no  conveyance  of  any  ^ 
sort.  For  the  bill  proceeds  not  at  all  on  the  footing  of  a  se-  Basker- 
curity,  but  exclusively  on  that  of  an  absolute  deed;  and  it 
could  do  no  less,  since  Mr.  Davison  and  Mr.  Johnson,  to 
whom  alone  Mr.  Falkener  in  any  degree  explained  his 
claim,  state  that  he  said  the  deed  was  absolute,  and  in  con- 
sideration of  the  debts  to  his  &ther.  If  this  account  of  the 
consideration  appear  not  to  be  true,  what  is  the  inference? 
Why  that  there  was  no  deed,  or  only  a  security  intended. 
If  the  latter  was  the  true  character  of  the  tranaction,  it  fur- 
nishes, to  a  considerable  extent,  a  solution  of  the  difficulty 
arising  out  of  the  oath  of  insolvency,  without  imputing  to 
the  party  corruption  or  any  other  impropriety  than  one,  with 
the  habits  and  in  the  condition  of  this  unhappy  man,  might 
have  fidlen  into,  without  violating  or  alarming  his  conscience. 
Seeing  upon  the  statement  of  September,  1801,  the  accumu* 
lated  debt  of  £746  12  6,  he  was  probably  thoroughly  con- 
vinced that  the  land  was  not  worth  the  sum,  and  could  never 
pay  the  debt.  Therefore,  as  he  might  conceive,  substantial- 
ly he  had  no  interest  in  the  land,  and  might  safely  take  the 
oath;  especially  as  it  would  be  natural  for  Mr.  Falkener  at 
that  time  to  agiee  to  take  the  land  in  dischaige  of  his  debt, 
as  he  could  get  nothing  more.  But  that  also  would  be  in- 
consistent  with  the  bill,  which  affirms  an  absolute  deed  in 
1798,  or  rather  in  1797;  that  is  to  say,  before  any  commu- 
nication with  Smith  and  Rodman.  It  is  true,  we  have  noth- 
ing from  Willis  himself  that  he  conveyed  by  way  of  securi- 
ty; and  if  it  clearly  appeared  in  any  way  that  he  certainly 
made  a  conveyance  of  some  sort,  his  silence  as  to  its  being 
a  security  would  materially  repel  such  a  presumption.  But 
it  does  not  thus  appear  that  he  did  convey  at  all;  and,  there- 
fore, the  question  is,  if  he  did  convey,  whether  he  more  pro- 
bably did  so  absolutely  or  by  wa^  of  security.  The  circum- 
stances arising  out  of  the  accounts  are  in  themselves  strong 
to  shew  that  it  could  not  be  an  absolute  deed.  As  to  the  si- 
lence of  Willis  respecting  the  security,  it  is  to  be  remarked 
that  he  was  also  silent  as  to  having  conveyed  absolutely; 
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Dee.  1840  which,  upon  the  supposition  that  such  a  deed  was  made,  is 
Plummer  v^^T  extraordinary.  That  a  man  who  had  no  other  proper- 
▼  ty,  should  not,  in  the  course  of  five  or  six  3^ears  once  men- 
Baskei^  tion  to  his  friends  or  fiimily  that  he  had  parted  with  5,000 
acres  of  land  is  very  singular.  Yet  there  is  no  such  decla- 
ration, although  the  (enquiry  is  made  by  the  plaintiffs  of  sev- 
eral witnesses,  particularly  his  brother-in-law,  Mr.  Park,  and 
his  next  neighbor,  Mr.  Person.  Indeed  the  total  oblivion, 
as  far  as  affirmatively  appears,  into  which  his  mind  seems 
to  have  sunk  upon  the  subject  of  this  property,  whether  be 
retained  it  entirely,  or  had  conveyed  it  absolutely,  or  as  a  se- 
curity, denotes  such  a  disregard  of  matters  which  interest 
mankind,  as,  perhaps,  affords  more  satisfactory  evidence  of 
a  state  of  mind  not  perfectly  sound,  than  the  mere  opinion 
of  any  witness.  This  circumstance,  with  the  direct  evi- 
dence upon  that  point,  must  leave  an  impression  greatly 
weakening  the  influence  which  the  oath  of  insolvency  per 
se  might  have.  It  does  not  appear  that  at  the  juncture  of 
taking  the  oath,  Willis  was  in  a  situation  to  prevent  the  ma- 
gistrates from  administering  it  Mr.  Mordecai  thinks  he  was 
at  the  time  both  sane  and  sober;  and  no  one  speaks  to  the  con- 
trary at  that  very  juncture.  But  he  also  says  that  Willis  was 
always  reckless,  and  he  and  Mr.  Park  and  Mr.  Person  state 
that  he  was,  for  a  long  time  before  taking  the  oath,  habitual- 
ly and  excessively  intemperate,  tending  rapidly  to  insanity, 
and  terminating  in  it  in  1804,  as  stated  by  Mr.  Mordecai; 
'<fora  considerable  time,  he  believes  several  3rears,  before 
his  death,''  as  stated  by  Mr.  Park;  and  "  for  three  or  lout 
years  before  his  death"  as  stated  by  Mr.  Person.  Indeed  the 
last  witness  is  positive  he  was  insane  at  the  time  of  taking 
the  oath.  We  cannot  expect  precise  accordance  as  to  dates 
from  the  most  accurate  persons  after  so  long  a  time.  But, 
from  his  habits,  the  opinions  of  the  witnesses  taken  together, 
and  from  the  final  issue  of  his  reason  being  overthrown  at  a 
subsequent  period,  not  distant  from  that  of  taking  the  oath, 
we  are  satisfied  that  the  condition  of  this  man  was  such  as 
to  add  another  circumstance  to  those  already  mentioned  to 
detract  firom  the  effect,  that  would  naturally  follow  from  tak- 
ing the  oath  of  insolvency  in  ordinary  cases. 
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We  cannot  attribnte  much  viitue  to  the  possession  of  the  ^^'  l^^o 
patents,  in  a  case  presenting  the  pmnts  of  doubt  hitherto  ad-  p, 
verted  to.    Such  a  possession  consists  with  the  supposition    "^°^^' 
of  an  absolute  conveyance,  or  a  security,  or  a  mere  agency  ^^^er- 
to  sell;  for  i^  either  case  the  grants  ought  to  go  forward.    ^'^^* 
Therefore  this  circumstance,  like  the  preceding  one,  is  incon* 
elusive  of  a  sale;  and  leaves  the  questions  of  the  character 
of  the  conveyance  or  of  its  existencci  to  be  determined  by 
the  other  relevant  circumstances. 

But  it  is  said  that  the  conveyance  of  the  land  by  the  fa- 
ther to  the  son,  and  the  pledging  it  by  one  or  both  of  them 
to  Smith  and  Rodman,  were  acts  of  ownership,  which,  con- 
nected with  the  claims  of  ownership,  shew  that  the  paper 
executed  by  Willis  was  an  absolute  deed.  It  is  important 
then  to  ascertain,  if  it  can  be  ascertained,  whether  the  father 
did  convey  this  land  to  bis  son.  If  he  did  not,  then  all  the 
subsequent  claims  of  the  son,  however  formal,  must  fall  to 
the  ground;  since  they  are  put  in  the  bill  and  rest  in  fiict  on 
the  allegation,  that  these  lands  are  included  in  the  deeds  of 
October,  1798.  These  deeds  are  for  "  two  tracts  of  land  un- 
to me  belonging,  which  are  lying  or  situate  in  Cumberland 
6r  Davidson,  in  the  Western  Territory,  the  particulars 
whereol  I  cannot  describe,  not  having  their  plats  now  in  my 
possession."  The  argument  for  the  plaintiff  is,  that  Mr. 
Falkener  owned  no  land  in  Tennessee,  unless  he  owned  this; 
and  therefore  he  did  own  this.  The  conclusion  is  not  logi- 
cal, for  he  may  have  owned  neither  this  nor  any  other.  But 
admit  that  he  did  own  two  tracts  of  land  in  that  territory, 
as  stated  in  the  deeds.  Yet  it  is  to  be  determined  whether 
these  are  tlie  two.  In  the  first  place  there  is  no  decription 
shewing  an  identity  between  the  lands  granted  and  those 
deeded.  It  is  naturally  to  be  supposed,  if  these  are  not  the 
two  tracts  mentioned  in  the  deeds,  that  they  would  also  have 
been  mentioned  as  particularly  as  the  other  two;  since  it  i^ 
difficult  to  conceive  a  more  vague  description  than  that  of 
the  two  tracts  found  in  the  deeds.  In  the  next  place,  the  fa- 
ther intended  to  convey  all  his  property  to  his  son,  as  is  in- 
deed stated  m  the  deeds.  Indeed  thp  arguments  on  the  oppo- 
site sides  agree  in  this,  that  Mr.  Falkener  in  October,  1798, 
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Dee.  1840  owned  but  two  tracts  of  land  in  Tennessee;  but  they  thence 
Plammer  ^^^  ^®^  different  conclusions.  The  plaintiffs  say  that  be- 
it  cause  he  claimed  but  two  tracts,  they  must  be  the  Willis 
^^1^^  lands;  the  defendants  say  that,  for  that  reason,  they  could  not 
be  the  Willis  lands,  since  he  owned  and  claimed  two  other 
tracts.  For  this  position  die  defendants'  counsel  relies 
on  the  documents  coming  from  Christmas,  the  Tennessee  a- 
gentof  Falkener.  It  is  nearly  certain  that  Christmasneverhad 
the  deeds  executed  by  Willis  if  any  such  there  were,  for  they 
were,  according  to  the  plaintiffs  allegations  in  Philadelphia,  so 
soon  after  the  period  when  they  must  have  been  executed,  that 
there  was  not  time  to  send  them  to  Tennessee  and  back  at  that 
day.  Besides  it  could  hardly  be,  that  Christmas  would  have  had 
one  deed  from  Willis  proved,  and  fail  to  get  the  other  proved 
also,  as  it  is  to  be  supposed  both  would  be  attested  by 
the  same  witnesses.  But  this  point  seems  to  be  placed  out  of 
doubt  by  the  account  of  Christmas  of  March  1801,  and  bis 
letter  of  July  1802.  The  land  on  which  he  paid  the  taxes 
must  have  been  those  included  in  the  deeds  mentioned  by 
him,  of  whichone  had  been  recorded  and  the  othernotfor  want 
of  proof;  and  he  asks  for  the  boundaries  of  ^each  tract''  There- 
fore he  had  two  traets  under  his  care.  Were  they  these  or  eith- 
er of  them?  It  would  seem  not,  almost  to  a  certainty.  For 
the  lands  spoken  of  by  Christmas,  had,  in  1799,  been  as- 
sessed for  taxes,  which  he  had  paid^  and  then  again  next 
year  were  assessed  for  a  Federal  and  State  tax,  under 
which  he  allowed  them  to  be  sold  to  complete  the  title.  The 
lands  thus  assessed  must  have  been  within  what  was  call- 
ed the  settled  parts  of  the  State;  for  only  on  lands  to  which 
the  Indian  title  was  extinguished  was  a  tax  of  either 
kind  levied.  Mr.  Grundy  states  explicitly  that  these  lands 
on  the  Forked  Deer  were  occupied  by  the  Indians  until  1818, 
and  were  not  taxed  by  the  State  until  1819,  and  never  by  the 
United  States.  If  this  be  so,  and  it  seems  unquestionable,  it 
would  seem  that  Mr.  Falkener  owned  two  other  tracts  besides 
these,  and,  therefore,  that  he  did  not  own  these.  If  he  had,  he 
would  have  conveyed  four  instead  of  two,  as  mentioned 
in  the  deeds.    But  if  the  probabilities  be  equal  oq  opposite 
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aides  of  this  questioD,  the  plaintiflfl  must  yield  it,  as  on  them  I^-  ^^^ 

» the  onus.  pl^iii^ 

Besides  there  is  another  fact,  bearing  on  this  part  of  the  y 
case,  deserving  of  notice.  The  force  of  circumstantial  evi-  B*«k«»- 
denoe  depends  not  only  on  the  consideration,  that  the  facts, 
on  which  the  presumptions  are  iounded,  are  ascertained,  but 
also  that  nothing  is  withheld,  which,  if  produced,  would 
shew  the  lacts  fp  be  different  or  authorise  an  opposite  deduc- 
tion from  them.  Now  it  appears  from  one  of  the  deeds  of 
October  1798,  that  the  assignment  then  made  was  not  the  first 
for  the  same  purposes.  Indeed  Smith  and  Rodman's  letter 
of  April,  1798,  shews  that  Mr.  Falkener  had  addressed  a  circu- 
lar to  his  creditors,  proposing  terms  and  advising  them  of  an 
assignment  of  some  sort.  The  second  deed  of  October,  1798, 
explains  this  by  reference  to  "  an  original  assignment,  dated 
August  6th,  1797,"  whereby  the  son  obliged  himself  to  pay 
his  father's  debts.  This  was  after  Willis  is  said  to  have  con- 
veyed. Where  is  that  original  assignment?  Why  is  it  with- 
held, without  any  account  being  given  of  it?  That  went 
back  nearer  to  the  period  of  Willis'  deed,  if  there  was  one, 
and  may  have  described  the  Tennessee  lands  more  particu- 
larly. If  it  did,  are  we  not  to  suppose  the  plaintiffs  would 
have  produced  it,  if  it  would  cover  the  Willis  land?  On  the 
other  hand,  if  it  mentions  no  land  in  Tennessee,  would  there 
not  arise  a  rational  presumption  that  Willis  had  not  convey- 
ed to  Falkener  before  August,  1797?  We  repeat  that  we  are 
not  concluding  from  this  positively,  that  Willis  never  made 
such  a  deed,  or  that  it  would  so  appear  from  the  assignment 
of  1797.  But  we  must  point  out  the  considerations  that  tend 
in  our  judgments  to  impair  the  force  of  the  facts  relied  on 
for  the  plaintiffs  as  circumstantial  evidence  of  that  supposed 
deed;  and  among  them  we  cannot  judicially  find  that  the 
deeds  of  October,  1798,  do  cover  the  lands  granted  to  1/Villis, 
because  the  description  is  too  vague  to  identify  them,  and 
probably  the  lands  thus  described  might  be  other  tracts  and 
not  these;  and  this  the  moreespecially,  because  the  plaintiffs' 
ancestor  had  another  deed,  which  almost  certainly  related  to 
the  same  subject  and  would  therefore  elucidate  it,  but  they 
do  not  submitit  to  our  view,  nor  shew  any  reason  why  they 

22 
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Dee.  1840(10  not    Therefore  we  cannot  see  our  way  to  declare  fbat 
Plumme    ^^^^  ^^  ^^^  lands,  which  the  elder  Mr.  Falkener  conveyed 

V  to  his  son  by  the  deeds  mentioned  in  the  pleadings. 
BaakeN  Supposing  however  that  point  to  be  doubtful  on  the  face  of 
the  deeds  and  on  the  evidence  hitherto  discussed,  it  remains 
to  be  considered,  whether  there  are  other  acts  ot  the  parties 
calculated  to  remove  the  doubts.  IC  is  said  there  are;  and 
that  they  consist  of  the  claims  and  endeavors  of  Mr.  Falken- 
er to  recover  the  supposed  deeds.  With  the  view  of  shewing 
those  claims  and  efforts,  the  declarations  to  Davison  and 
Johnson  and  the  correspondence  with  the  several  persons, 
whose  letters  were  read,  are  relied  on.  To  that  extent  we 
incline  to  think  they  are  evidence,  merely  as  facts  which  e- 
vince  enquiry  and  claim,  and  not  as  evidence  of  the  truth  of 
the  statements  in  the  letters.  The  periods  of  the  declarations 
in  question  are  not  distinctly  stated.  But  we  presume  they 
must  have  been  subsequent  to  the  application  in  Philadelphiai 
because  in  the  conversations  with  his  friends  Mr.  Falkener 
said  he  had  sent  there  to  enquire  for  the  deed.  When  was 
that?  His  own  letters  are  not  exhibited,  except  what  pur> 
ports  to  be  a  copy  of  one  in  1819.  We  can  therefore  collect 
the  substance  of  Mr.  Falkener's  letters  only  from  those  in 
reply.  How  do  they  represent  the  matter?  Can  it  be  infer- 
red from  them  that  such  a  paper  wtis  ever  sent  to  Smith  and 
Bodman?  It  does  not  appear  that  any  papers  were  ever  sent 
to  them,  even  admitting  the  contents  of  the  letters  to  be  true, 
except  those  carried  in  May,  1797,  by  Mr.  Macon,  then  at- 
tending Congress  in  Philadelphia.  But  there  does  not  appear 
to  have  been  such  a  deed  among  them.  The  letter,  acknow- 
ledging the  receipt  of  them,  merely  speaks  of  <<sundry  papers 
respecting  certain  tracts  of  land,"  and  then  declined  an  agen- 
cy to  make  sale  ot  them.  But  when  that  house  became 
willing  to  lay  hold  of  the  land  as  a  security,  in  consequence 
of  Falkener's  circular  in  1798,  they  then  mention  the  charac- 
ter of  the  papers;  and  request  him  to  have  "the  enclosed  pow- 
ers of  attorney  (which  you  sent  us  last  spring)  fully  acknow- 
ledged" and  returned  to  them,  to  bo  held  as  a  security  for 
their  debts.  These  reached  Mr.  Falkener,  but  it  does  not 
appear  that  he  ever  returned  them  to  Smith  and  Rodman. 


ville. 
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Probably  he  did  not;  for  if  the  land  was  Willis's  it  ous^ht  not  Deo.  1840 

to  have  been  hypothecated  for  Falkener's  debts,  and  if  it  had  "] 

been  conveyed  by  Willis  to  Mr.  Falkener,  and  by  him  to  his  ^^ 
son  in  August,  1797,  for  the  benefit  of  all  his  creditors,  he  ^_".^|^®'* 
ought  not  and  would  not  have  sent  to  Smith  and  Rodman 
powers,  which  would  have  amounted  to  a  peculiar  security 
for  them.  In  the  absence  of  evidence  it  cannot  be  inferred 
that  those  papers  ever  went  out  of  the  possession  of  Mr.  Falk- 
ener  again.  Why  are  they  not  produced?  Smith  and  Rod- 
man's letters  do  not  mention  a  deed  from  Willis  to  any  person, 
nor  specify  by  whom  the  letters  of  attorney  were  made.  If 
made  by  Fulkener,  it  can  hardly  be  doubted  they  would  have 
been  exhibited,  if  yet  in  existence;  and  there  is  nothing 
to  sKew  the  contrary.  If  made  by  Willis,  it  might  be  expect- 
ed they  would  be  kept  back,  because  they  would  afford  a 
strong  implication  that  he  made  no  deed  of  conveyance.  In- 
deed in  not  one  of  these  documents  is  a  deed  from  Willis 
mentioned,  except  in  the  certificate  of  Willet  Smith.  In  that 
it  appears  for  the  first  and  the  last  time.  James  Smith  speaks 
only  of  "grants."*  If  such  a  deed  had  been  forwarded  by 
Falkener  with  the  grants,  when  he  enquired  for  the  latter, 
would  he  not  also  for  the  former?  and  if  such  an  enquiry  had 
been  made,  it  cannot  be  supposed  that  James  Smith  would 
have  taken  no  notice  ot  it.  Yet  in  the  letter  of  January,  1806, 
he  states  that  he  had  found  the  two  patents  in  a  small  box, 
and  in  that  of  March  following  he  says,  "  agreeably  to  your 
request,  we  now  enclose  you  the  patents."  Up  to  that  time 
it  does  not  appear  that  an  enquiry  had  been  made 
for .  any  paper  but  the  grants.  How  too  can  we  ac. 
count  for  the  deeds  being  separated  from  the  patents?  No 
reason  can  be  assigned  for  taking  some  of  the  papers  from 
the  others,  unless  for  the  purpose  of  sending  some  of  them 
home  for  probate.  Bnt  we  have  seen  what  sort  of  papers 
were  sent  home,  powers  of  attorney  and  not  conveyances. 
If  there  had  been  a  deed  from  Willis  to  Falkener,  why  was 
it  not  as  necessary  to  have  that  proved  as  the  letters  of  attor- 
ney from  Falkener?  We  have  before  seen  that  there  was  no 
reason  to  suppose  that  it  had  been  proved.  There  is,  then, 
nothing  upon  these  papers  that  can  enable  us  to  say,  that  such 
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Dec.  1840  nn  instrament  was  sent  to  Philadelphia,  and  it  is  not  pretend- 
Plammer  ®^  ^^^^  ^^^^  ^**  ®°y  paper  executed  by  Willis,  that  was  not 
'  ▼       sent  there.    If  Willet  Smith's  statement  was  a  deposition,  it 
^*ille''    would  be  very  unsafe  to  decree  on  it.  He  states  that  the  grants 
were  returned.    That  was  true,  but  he  did  not  know  it,  as  be 
lived  in  New-Jersey  and  Jas.  Smith  sent  them.   He  says  there 
was  a  bill  of  sale  from  Willis  to  Falkener  and  a  power  of  at- 
torney from  Falkener,  which  were  not  returned;  whereas  in 
the  letter  of  April,  1798,  with  the  papers  before  him,  they  are 
called  "powers  of  attorney  "  and  not  a  power,  and  moreover 
the  powers  of  attorney  were  s^nt  to  f  alkener,  and  it  does  not 
appear  they  were  afterwards  put  Into  the  hands  of  Smith  and 
Rodman. 

But  there  are,  we  think,  seyeral  circumstances,  which  raise 
fair  legal  presumptions  against  the  plaintifl^.  Among  them 
is  the  delay  of  Mr.  Falkener  to  institute  proceedings  to  estab- 
lish the  deed  as  soon  as  he  dispovered  the  loss,  when  in  all 
probability  there  were  witnesses  living,  who,  if  there  was 
such  a  deed,  could  have  given  direct  evidepce  of  it.  It  does 
not  appear  that  Mr.  Falkener,  the  father  or  son,  ever  men- 
tioned the  name  of  any  person  as  a  subscribing  witness  to 
the  alleged  deed.  Why  did  they  not?  It  is  not  probable 
that  in  1806,  when  the  grants  were  sent  to  him,  all  cognizant 
of  the  matter  had  died  or  that  he  had  himself  forgotten. 
Gloster  lived  several  years  afterwards,  and  he  could  at  least 
have  stated  whether  he  understood  these  lands  to  be  those 
mentioned  in  the  deeds  of  October,  1798,  and  what  Willis 
said  when  he  attested  those  deeds  respecting  the  lands  grant- 
ed to  himself.  Yet  no  enquiry  was  made  of  Gloster,  nor  any 
pul^lic  and  open  claim  set  up  to  the  land  by  Mr.  Falkener, 
as  is  stated  by  the  witness  Pope,  and  is  to  be  inferred  from  the 
testimony  of  the  witnesses  generally.  Futherroore  it  appears 
thatMr.Macon,  who  carried  the  papers  to  Philadelphia,  lived 
in  the  same  county  with  the  parties  (or  several  years  after  the 
present  suit  was  brought,  and  no  attempt  was  made  to  get 
his  evidence.  It  may  be  that  he  had  forgotten  the  circum- 
staqce,  but,  in  such  a  case  as  this,  he  ought  to  have  been  re* 
quired  to  stato  even  that.  And  it  is  yet  more  remarkable,  if 
possible,  that  Willet  Smith,  who,  it  is  said,  had  the  custody 
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of  the  paper  lost,  and  from  whose  declaration  of  its  loss  that  Dee.  ri40 
fact  is  sought  to  be  inferred,  should  have  lived  to  1839,  with  "J        ^ 
his  residence  known  to  Mr.  Falkener  from  1810,  and  that  his       t    ' 
testimony  to  these  important  facts  should  not  have  been  ta-  Botkef- 
ken,  if  in  truth  he  could  have  proved  them.    How  can  par-  '  «•' 

ties  expect  a  court  to  decree  on  mere  circumstances  and 
many  of  them  not  consistent  with  themselves,  while  they  fail 
to  bring  forward  direct  evidence,  so  completely  and  so  long 
in  their  power? 

Upon  the  whole  we  must  say,  that,  whatever  may  have 
been  the  real  transaction,  the  plaintifl^  have  not  established 
by  proof,  that  John  Willis  executed  an  absolute  deed  of  con- 
veyance to  William  Falkener,  as  alledged  in  the  bill,  for  the 
lands  in  controversy.  It  would  be  too  much  to  declare  the 
existence  of  such  nn  instrument,  when  its  execution  is  in  no 
manner  proved,  either  by  witnesses  to  it,  or  by  a  person  say- 
ing he  bad  seen  it,  or  even  by  a  single  declaration  of  the  sup- 
posed bargainor;  rqd  when  there  has  been  and  could  be  no 
corresponding  possession,  besides  many  other  circumstances 
to  render  it  at  least  probable,  that  no  such  instmment  was  in 
fact  ever  executed. 

Per  Curiam,  The  bill  dismissed. 
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Dec.  1840  WILLIAM   POINDEXTER,   AdmV  :&e.  &   «1.  w.  WINIFRED 
—  BLACKBURN  &  al. 

A  legacy  gfi?en  to  a  married  woman,  or  a  diatribatiye  sbara  falliog  to 
her  during  coverture,  aod  not  leceired  by  the  hoaband,  or  disposed  of 
by  him  in  his  lifetime,  sarviTes  to  the  wife. 

The  ihcreaae  of  the  stocks  of  horses,  cattle  and  so  forth,  belong  to  the 
teoant  for  life;  and  so  do  idso  the  cropa  left  by  the  tenaot  as  the  fruits 
of  his  industry,  and  likewise  at  his  death*  the  growing  crops  as  em- 
blements. 

The  cases  of  Becel  vs.  Bevtl^  3  Dot.  &  Bat.  372,  and  JSardie  ts.  CotUn^ 
ante  p.  61  cited  and  approved. 

This  was  a  bill  filed  in  Stokes  Court  of  Equity  at  April 
Term,  IS40,  aod  at  the  coining  in  of  the  answers  at  Octo- 
ber, 1840,  the  cause  was,  by  consent,  set  for  hearing  upon 
the  bill  and  answers,  and  transmitted  to  the  Supreme  Court 
The  facts  and  the  questions  submitted  by  the  bill  and  an- 
swers will  be  found  in  the  opinion  of  the  court. 

No  counsel  for  the  plaintiff. 

/.  T.  Morehead  for  the  defendant. 

RuFFiN,  Chief  Justice.  Gabriel  Waggoner  made  his  will 
in  1826  and  died.  By  it  he  devised  to  his  wife  Mary  the 
plantation  on  which  he  resided,  for  her  life,  and  also  be- 
queathed to  her  for  life  six  slaves,  by  name,  and  the  use  of 
his  stock  of  every  kind,  and  his  household  and  kitchen  furni- 
ture; and,  after  h^r  death,  he  gave  five  of  the  said  negroes 
by  name  and  their  increase  to  Nancy  Waggoner,  one  of  his 
daughters,  and  the  remaining  negro  called  Hannah,  and  all 
the  stock,  household  and  kitchen  furniture  ''and  all  other 
property  there  found  that  is  not  named  in  this  will"  to  the 
testator's  two  daughters,  Nancy  Waggoner  and  Winifred 
Blackburn,  the  wife  of  William  Blackburn.  John  Holland 
and  George  Fulse  are  the  executors,  and  took  probate  of  the 
will.  In  1829,  Nancy,  the  daughter,  died  intestate,  and 
without  having  been  married.  She  left  surviving  her  Mary 
her  mother,  and  her  sister  Winified  Blackburn,  and  also  the 
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issue  of  a  deceased  sister,  named  Susannah  Madeiras,  who  Dec.  1840 
were  Thomas  Madeiras  and  Alfred  Madeiras,  sons  of  the  ~"^ 
said  Susannah,  deceased,  and  Louisa  Barron  and  Susannah       t 
Barron,  which  Louisa  and  Susannah  were  the  children  of  ^''^^'l""* 
Betsey  Barron,  a  daughter,  then  deceased,  of  the  said  Su- 
sannah Madeiras.    William  Poindexter  took  administration 
of  the  estate  of  the  intestate  Nancy.    In  1839,  Mary,  the 
widow,  died  intestate,  and  at  her  death  she  left,  surviving,  • 

her  daughter  Mrs.  Blackburn,  and  her  grand-children  and 
great  grandchildren  above  mentioned,  namely  Thomas  Ma* 
deiras  and  Alfred  Madeiras,  the  sons  of  her  deceased  daugh- 
ter Susannah  Madeiras,  and  Louisa  Barron  and  Susannah 
Barron,  the  daughters  of  the  said  Betsey  Barron,  deceased. 
William  Poindexter  also  took  administration  of  the  estate  of 
Mary,  the  widow. 

It  does  not  appear  that,  at  the  death  of  the  widow,  any  of 
the  stock  or  furniture  which  were  given  to  her  for  life,  re- 
mained specificalljr.  But  she  left  on  the  plantation  a  crop 
raised  or  growing  thereon,  and  also  stock  purchased  by  her 
or  the  product  of  that  given  to  her  by  the  testator.  Those 
articles  the  executors  of  her  husband  claim;  to  be  sold  and 
disposed  of  under  the  will,  namely,  to  be  equally  divided 
between  Mrs.  Blackburn  and  the  representative  of  Nancy 
Waggoner.  But  Poindexter  sold  the  same  as  administrator 
of  Mary,  the  widow,  and  holds  the  proceeds  for  distribution 
amongst  her  next  of  kin. 

After  the  death  of  Mrs.  Wa^foner,  Poindextej 
istrator  of  Nancy  Waggoner,  also  sold 
queathed  in  remainder  to  her  with  their  { 
the  proceeds  subject  to  distribution. 
then  also  sold  the  negro  Hannah,  whio 
mainder  to  the  daughters  Nancy  and  Wi^ 

To  Mrs.  Blackburn  Thomas  Madeir 
tributive  share  of  the  estate  of  his  decea 
Waggoner,  and  to  Philip  Barron  he  assigned  his^share  of 
the  estate  of  his  deceased  grandnoother.  William  Black- 
burn, the  husband  of  Winifred,  died  in  1833  intestate,  and 
administration  on  his  estate  was  granted  to  John  Black- 
bum  and  Madison  Blackburn.    They  now  claim  the  legacy 
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Dee.  I840giren  by  the  testator  to  Hn.  Blackbara,  and  also  her  dis- 
Poiodextrr  ^^'''*^^^®  share  in  her  sister  Nancjr's  estate,  as  having  vested 
w       in  their  intestate  as  husband;  whereas  she  claims  each  as 
^^^^^^"™  having  survived  to  her. 

The  bill  is  filed  by  Holland  and  Fulse,  the  executors  of 
Gabriel  Waggoner,  and  by  Poindexter,  as  administrator  of 
his  two  intestates  against  Mrs.  Blackburn  and  the  adminis- 
trators of  her  late  huM)and,  elnd  also  against  Alfred  Madei- 
ras and  Philip  Barron,  and  against  Susannah  Barron  and 
Louisa  and  her  husband  John  Lowry;  praying  that  it  may 
be  declared,  first,  to  which  estate  the  crop  and  stock  left  at 
the  death  of  Mrs.  Waggoner  belongs,  that  of  herself  or  of 
the  testator,  secondly,  whether  the  legacy  and  distributive 
share  of  Mrs.  Blackburn  belong  to  her  or  to  the  administra- 
tors of  her  late  husband;  thirdly,  who  are  the  next  of  kin 
of  Nancy  Waggoner,  deceased,  and  in  what  proportions  they 
take,  and  particularly  whether  her  mother,  Mary,  was  enti- 
tled to  any  and  what  part  of  her  estate,  and  whether  Susan- 
nah Barron  and  her  sister  Louisa  are  entitled  to  any  and 
what  part  thereof:  faurthly,  who  are  the  next  of  kin  of  Ma- 
ry Waggoner,  deceased,  and  in  what  proportions;  and,  par- 
ticularly, whether  the  said  Susannah  Barron  and  Louisa  are 
entitled  to  any  and  what  part  of  her  estate.  The  defendants 
have  answered,  and  submit  to  any  decree  the  court  may 
deem  just. 

There  seems  to  be  so  little  difficulty  in  solving  the  ques- 
tions propounded  in  the  bill,  that  we  are  somewhat  at  a  loss 
for  a  reason  for  its  having  been  filed. 

The  most  important  point,  in  its  consequences  to  the  par- 
ties, is  that  between  Mrs.  Blackburn  and  her  husband's  ad- 
ministrators, and  upon  that  there  is  no  doubt  A  legacy 
given  to  a  married  woman,  or  a  distributive  share  falling  to 
her  during  coverture,  and  not  received  by  the  husband  or 
disposed  of  by  him  in  his  lifetime,  survives  to  the  wife. — 
These  points  have  been  so  recently  ruled  by  us,  that  we 
need  only  refer  to  the  cases  of  Revel  vs.  Revel,  2  Dev.  (l 
Bat.  9r2—Hardie  vs.  CoUon,  at  the  last  Term.  The  ad- 
ministrators of  the  husband  can  get  nothing  in  the  premises. 
Any  of  the  articles  given  specifically  by  the  testator,  and 
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remaining  in  specie  at  the  death  of  the  widow,  Mary,  belong  Dfi$.  IMO 
to  the  daughters  Nancy  and  Winified,  under  the  will.  But  ^^^^ 
the  increase  of  stocks  of  horses,  cattle  and  so  forth,  belong  ▼ 
to  the  tenant  for  life;  and  so  do  also  the  crops  left  by  her  as  ^^^^^^ 
the  fruits  of  her  industry,  and  likewise  the  growing  crops,  as 
emblements.  The  proceeds  of  all  these  articles  are  to  be 
distributed,  in  the  course  of  administration,  amongst  Mrs, 
Waggoner's  next  of  kin.  Those  next  of  kih  are  the  intes- 
tate's daughter  and  only  surviving  child,  Mrs.  Blackburn,  tq 
whom  one  half  of  her  mother's  estate  belongs;  her  grandson 
Thomas  Madeiras  and  Alfred  Madeiras,  to  each  one-third  of 
one  moietjr;  and  her  great-grand-daughters,  Louisa  and  Su- 
sannah, one-third  of  one  moiety  between  them,  or  to  each 
one-sixth  thereof  These  persons  all  represent  Betsey,  a 
deceased  daughter  of  the  intestate  Mary.  By  the  act  ot  1766, 
c.  79,  (Rev.  St.  c.  64,  s.  l,j  lineal  representation  is  unre* 
stricted;  and  therefore  all  lineal  descendants  of  an  intestate 
succeed  to  shares  of  the  estate,  subject  to  the  proviso,  that  if 
the  kindred  be  of  unequal  degrees,  then  those  more  remote 
must  claim  by  representation;  and  all  the  children  of  a  de- 
ceased person  can,  together,  get  only  what  the  parent,  if  a- 
live,  would  have  taken. 

But  by  the  act  of  1766,  no  representatives  are  admitted  a^ 
mongst  collaterals  after  brothers'  and  sisters^  children.  Con- 
sequently Susannah  Barron  and  Louisa  her  sister  take  no 
part  of  the  estate  of  the  intestate  Nancy  Waggoner.  PeU 
vs.  PeU,  1  Salk.  250, 1  L'd  Raymond  571.  By  the  express 
terms  of  the  last  provision  in  the  act,  the  previous  right  of 
the  mother,  after  the  death  of  the  father,  to  succeed  to  the 
whole  estate  of  a  child,  dying  without  wife  or  child,  is  Cut 
down  to  an  equality  with  every  brother  and  sister,  and  the 
representative  of  tbem.  So  that,  Nancy's  estate  is  divisible 
into  three  shares;  of  which  one  belongs  to  the  administrator 
of  her  mother;  one  belongs  to  her  sister,  Mrs.  Blackburn; 
and  the  remaining  one  third  belong  to  her  two  nephews, 
Thomas  and  Alfred  Madeims,  as  representing  their  mother, 
equally  to  be  divided  between  tbem.  Of  course  the  original 
shares  of  Thomas  Madeiras  belong  to  his  respective  assign-* 
ees,  as  stated  in  the  pleadings. 

23 
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Deo.  1S40     The  costs  of  the  complainants  respectively  in  this  suit 
'  must  be  paid  out  of  the  assets  in  their  bands  respectively, 
and  each  defendant  must  pay  his  or  her  own  costs. 

Peb  Curiam.  Decree  accordingly. 


DARM  LEWIS  m.  IOHN  OWEN  and  EDWARD  LEWIS. 

Conyeyances  which  aie  absolate  on  their  fiice  mast  be  held  to  be  abso- 
lote,  anless  there  be  cogent  and  clear  proof  to  the  contrary,  and  some- 
thiog  like  mistake  or  fiaod  or  undae  advantage  in  getting  such  a  con- 
Teyance  established«  as  well  aa  some  OTidence  that  the  parties  haTo 
acted  in  the  bnsiness  as  upon  a  mortgage. 

fiat  the  form  of  the  deed  is  not  eonclasive.  The  aigament  from  it  may 
be  answered  by  a  variety  of  circumstances;  as,  if  the  price  was  gross- 
ly inadeqnate,  6r,  thoa  jrh  thd  inadecfaaey  were  not  gross,  if  the  state 
of  the  possession  indicated  a  cootinaing  interest  in  the  apparent  ven- 
dor, or  if  what  was  called  the  parchase  ^oney  was  secured  by  the 
bond  of  the  vendor,  or  interest  was  paid,  or  the  like. 

The  answer  of  a  defendant,  directly  responsive  to  the  allegations  and  in- 
terrogatories of  the  bill,  is  evidence  for  him,  which  must  stand,  un- 
less overborne  by  the  testimony  of  two  witnesses,  or  its  equivalenL 

The  plaintiff  in  Equity  cannot  read  the  deposition  of  one  defendant  a- 
gainst  another,  when  he  whose  dqiosition  it  is  proposed  to  read  has 
an  intarest  to  subject  his  co-defendant. 

And  the  plaintiff  cannot  in  any  ease  read  the  depositien  of  a  defendant, 
unless  it  has  been  taken  under  a  special  order  of  the  court  obtained 
for  that  purpose. 

Ezaraining  a  party  is  an  equitable  release  to  hiib  as  to  the  matter  to 
which  he  is  examined. 

If  the  party  examined  be  the  one  primarily  liable  to  the  plaintiff,  and 
the  other  defendant  only  secondarily,  the  plaintiff  necessarily  gives 
up  his  claim  against  both  by  the  examination  of  the  former. 

This  was  a  bill  filed  in  Bladen  Court  of  Equity,  to  which 
answers  were  put  in,  and  replication  having  been  entered, 
and  depositions  taken,  the  cause  was,  at  Fall  Term,  1840,  set 
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for  bearingi  and  by  consent  of  parties  transferred  to  the  Su^  I>ee«  1840 
preme  Court..  "^LewiiT 

No  counsel  for  the  plaintiff.  Owen* 

Badger  for  the  defendant. 

RuFTiN,  Chief  Justice.  This  bill  was  filed  in  October, 
1837,  for  the  redemption  of  a  negro  slave,  named  Tom,  con* 
veyed  as  alleged  in  the  Bill,  by  the  plaintiff  to  the  defendant 
Owen,  as  a  security  for  the  sum  of  $376,  lent  by  that  defen- 
dant  to  the  plaintiff.  The  Bill  states,  that  in  January,  1829, 
the  plaintiff  was  in  great  need  of  money  and  applied  to  Ow- 
en to  borrow  $326,  offering,  as  a  security  for  the  loan,  to  mort- 
gage the  slave  mentioned,  who  was  a  favorite  slave  of  the 
plaintiff  and  of  much  greater  value  than  thatsum:  That  Owen 
replied,  that  he  would  not  take  a  mortgage  from  his  own 
brother;  but  that  he  would  take  an  absolute  deed  for  the  ne- 
gro, and  that  whenever  the  plaintiff  should  refund  the  mon- 
ey advanced,  he,  Owen,  would  reconvey  the  slave;  and  that 
Owen  observed  that  men  were  apt  to  underrate  their  necessi- 
ties, and  advised  the  plaintiff  to  take  up  a  larger  loan;  and, 
accordingly,  the  plaintiff  received  from  Owen  the  sum  of 
2375:  That  the  plaintiff  thereupon  executed  to  Owen  an  ab- 
solute bill  of  sale  of  the  slave,  and  delivered  him  into  his 
possession;  but  with  a  perfect  understanding  and  agreement 
between  them,  that  the  plaintiff  might  redeem  the  negro 
whenever  it  should  be  in  his  power  to  refund  the  sum 
loaned. 

The  bill  further'states,  that  some  weeks  afterwards  the  de- 
fendant, E.  Lewis,  a  brother  of  the  plaintiff,  applied  to  Owen  to 
exchange  the  slave  Tom,  for  a  slave,  named  Jupiter,  belong- 
ing to  said  Edward;  and  that  Owen  informed  E.  Lewis^ 
that  he  was  bound  to  permit  the  plaintiff  to  redeem  Tom,  but 
expressed  a  willingness  to  make  the  exchange,  if  the  plains 
tiff  would  consent  and  provided  the  said  E^dward  would  a- 
gree,  in  case  the  plaintiff  offerred  to  redeem,  to  surrender 
Tom  to  the  plaintiff  and  take  back  Jupiter  in  his  stead;  to  all 
which  Edward  Lewis  assented:  That  thereupon,  at  the 
request   of  those    parties,   the  plainti^  e^ecpted    to   Ed- 
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Dee.  I840|irard  Lewis  an  absolute  bill  of  sale  for  Tom;  bnl  widi 

Lewie   *®  understanding  of  all  concerned,  that  his  right  to  redeem 

T       should  not  be  thereby  impaired;  and  that  Tom  then  went  in- 

Oweu*    lo  ^le  possession  of  E.  Lewis,  and  hath  remained  there  ever 

since. 

The  bill  further  states,  that  the  plaintiff  had  been  unable 
to  refund  the  sum  borrowed  before  November,  1836;  bat 
that,  at  that  time,  he  did  raise  the  sum  of  #376,  and  ten- 
dered the  same  to  Owen,  and  required  him  to  reconvey  the 
slave  Tom  to  the  plaintiff  and  delivei  him  into  his  possess* 
ion,  and  account  for  the  hires  and  profits  of  the  slave 
while  held  by  Owen,  or  by  E.  Lewis  under  Owen;  which 
hires  amount  to  more  than  the  money  borrowed  and  interest 
thereon;  but  that  Owen  refused  to  do  so,  and  denied  that 
there  was  an  agreement  for  redemption  and  insisted  that  his 
purchase  was  absolute. 

The  bill  after  many  minute  interrogatories,  to  which  each 
defendant  is  required  to  answer,  proceeds  to  pray,  that  Ow* 
en  may  come  to  an  account  with  the  plaintiff  for  the  said  princi- 
pal money  and  interest  thereon,  and  for  just  hires  made  or 
that  might  have  been  made  by  Owen  or  Edward  Lewis,  and 
that,  upon  payment  to  Owen  of  the  balance,  if  any,  that  may 
be  found  due  on  such  account,  the  plaintiff  may  be  let  in  to 
redeem  his  said  slave,  and  Owen  decreed  to  reconvey  said 
negro  to  the  plaintiff;  and  for  general  releif.  The  bill  con- 
tains no  prayer  for  any  relief  against  Edward  Lewis. 

Both  of  the  defendants  put  in  answers.  That  of  Edward 
Lewis  admits  his  belief  of  the  truth  of  the  statements  of  the 
bill,  in  regard  to  the  transactions  between  the  plaintiff  and 
Owen;  and  also  directly  admits  the  truth  of  those  statements, 
which  relate  to  the  transactions  to  which  he,  Edward,  was 
a  party.  He  sajrs  that  Owen  informed  him,  that  he  bad  a> 
greed  to  let  the  plaintiff  redeem  Tom;  and  that  it  was  then  a- 
greed  between  the  three,  that  the  exchange  should  be  made 
of  Tom  for  Jupiter  and  that  the  plaintiff  should  make  to  said 
Edward  a  bill  of  sale  for  Tom,  instead  of  the  one  to  Owen, 
upon  the  understanding,  that  the  plaintiff  might  redeem 
Tom,  and,  that  if  he  was  able  to  do  so,  Edward  Lewis 
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dioald  give  up  Tom  to  the  plaintiff,  and  Owen  should  return  Deo.  1840 
Jupiter  to  him,  Edward.  "X""^ — 

The  answer  further  admits  that  the  plaintiff  made  an  abeo-  ^ 
lute  bill  of  sale  for  Tom  to  him,  Edward,  and  that  he  took  Owen, 
possession  of  him  and  hath  had  ever  since;  and  that  his  gen- 
eral hire  averaged  $66  or  070:  And  that  he  then  conveyed 
Jupiter  to  Owen  absolutely  and  put  him  in  his  possession. 
The  answer  then  states,  that  this  defendant  has  always  been 
and  now  is  ready  and  willing  to  perform  the  contract  on  his 
part,  and  to  give  up  Tom  to  the  plaintiff  and  take  back  Jupi- 
ter, if  Owen  will  return  him  or  be  answerable  for  his  value. 

The  answer  of  Owen  admits  that  in  January,  1829,  the 
plaintiff  applied  to  him  for  a  loan,  but  of  what  sum  he  does 
not  recollect,  and  offered  to  mortgage  the  slave  Tom  as  a  se- 
curity. The  answer  then  sets  forth  that  this  defendant  re- 
fused to  lend  the  money;  and  that,  thereupon,  the  plaintiff 
said,  he  was  obliged  to  sell  the  negro  to  pay  his  debts, 
and  proposed  to  sell  him  to  Owen  for  $500,  which,  the, plain- 
tiff stated,  some  other  person  had  offered  for  the  negro:  But 
that  Owen  thinking  the  price  too  high,  refused  to  give  it; 
and  the  plaintiff,  saying  that  the  negro  wished  to  be  sold  to 
this  delendant,  finally  agreed  to  take  the  sum  of  $376,  which 
he,  Owen,  then  paid  to  the  plaintiff  who,  thereupon,  made 
to  Owen  an  absolute  bill  of  sale.  The  answer  then  states 
that  after  the  transaction  was  closed,  as  just  mentioned,  the 
plaintiff  asked  as  a  favour  that  Tom  might  remain  at  his 
house  a  few  days  to  help  in  some  work,  to  which  the  defen- 
dant readily  assented;  but  that,  preferring  to  provide  another 
band  for  him  rather  than  allow  the  plaintiff  to  retain  posses- 
sion of  the  slave  he  had  sold  and  conveyed  to  him,  he,  Ow- 
en, in  a  short  time  stated  this  difficulty  to  plaintifi)  and  gave 
him  $20  to  enable  him  to  hire  another  hand^and  required  him 
to  send  Tom  home  to  him,  Owen;  which  was  done  inune- 
diately.  The  answer  then  states  explicitly,  that  "  no  mort- 
gage was  contemplated,  no  money  lent  or  borrowed,  no  a- 
greement  for  a  mortgage,  but  a  sale  to  the  defendant  at  the 
price  of  $376,  and  a  bill  of  sale  executed  which  expressed 
truly  the  transaction  as  an  absolute  purchase  by  the  drfen- 
dant."    The  answer  proceeds  then  to  admit  that  <*  hearing 
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Dee.  1840  the  plaintiff  express  much  r^^ret  at  parting  from  the  slave^ 
,     .      and  satisfied  that  the  price  was  the  fall  value,  he,  this  defen- 
T       dant,  told  plaintiff,  He  would  permit  him  to  redeem  the  ne- 
Owen,    gfo.    But  ^hig  ^as  a  voluntary  declaration  after  every  thing 
was  concluded;  for,  at  the  execution  of  the  bill  of  sale,  there 
was  no  contractor  understanding  that  the  bill  of  sale  should 
operate  otherwise  than,  on  its  face,  it  purported.     But  that, 
having  told  the  plaintiff  he  might  redeem,  he  felt  bound  in 
honour  and  morals  by  his  declaration,  and  that  he  would 
at  any  time,  while  he  held  Tom,  have  permitted  his  re- 
demption." 

The  answer  then  sets  forth,  that,  witliin  a  few  dajrs  after 
he  fook  Tom  into  his  possession,  the  plaintiff  and  his  brother 
Edward,  the  other  defendant,  applied  to  this  defendant  to  let 
Edward  have  Tom  in  exchange  for  the  boy  Jupiter,  mention- 
ed in  the  bill:  That  Tom  was  then  about  30  years  of  age  and 
a  strong  hearty  man,  and  much  more  able  to  do  heavy  work 
than  Jupiter,  who  was  about  IT  years  old;  but  that  the  de- 
fendant, to  oblige  those  persons,  assented  to  the  proposal, 
supposing  that  ultimately  Jupiter  might  be  as  useful  to  him 
as  Tom,  though  he  was  not  then  so  much  so,  and,  certainly 
not  worth  more  than  the  money  he  had  given  for  Tom: 
That  after  coming  to  an  agreement,  it  was  thought  unneces- 
sary to  have  three  deeds,  when  two  would  answer;  and  he 
therefore  surrendered  to  the  plaintiff  the  bill  of  sale  he  had 
made  to  him,  Owen,  and,  thereupon,  the  plaintiff  executed 
another  absolute  bill  of  sale  to  the  other  defendant,  Edward 
Lewis,  for  Tom,  and  said  Edward  made  a  like  deed  to  Owen 
for  Jupiter;  both  of  which  were  attested  by  a  person,  who, 
after  proving  them,  died,  and  was  the  only  person  present 
besides  the  parties.  The  answer  then  states  that,  after  those 
transactions  had  been  consummated,  this  defendant  stated  to 
Edward  Lewis  in  the  presence  of  the  plaintiff,  that  it  had 
been  his,  Owen's,  intention  to  let  the  plaintiff  redeem  Tom 
if  he  could.  But  it  denies  positively,  that  there  was  one 
word  said  at  any  time  about  the  redemption  of  Jupiter, 
under  any  possible  circumstances;  and  avers  that  this  defend- 
ant would  not  have  consented  to  the  exchange  upon  any  such 
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term^  And  as  to  the  redemption  of  Tom,  if  the  plaintiff  l>ec.  1640 
could  have,  according  to  the  course  of  the  eourt,  claimed  the' 
same  against  this  defendant  before  the  said  exchange,  (which 
the  defendant  avers  he  ought  not)  the  answer  insists  that,  by 
that  exchange  and  the  conveyances  executed  to  carry  the 
same  into  execution,  that  became  a  matter,  in  regard  to  the 
slave  Tom,  altogether  between  the  plaintiff  and  the  other  de- 
fendant, and  could  not  concern  this  defendant. 

The  answer  further  sets  forth,  that  the  parties  lived  near 
to  each  other  in  the  County  of  Bladen,  and  that  the  defend- 
ant kept  Jupiter  on  his  plantation  there  until  the  year  1834; 
and  that  then  with  the  knowledge  of  the  plaintiff  and  of  E. 
Lewis,  he  removed  him,  and  a  large  number  of  other  slaves,  to 
a  plantation  in  Mississippi,  on  which  he  remained  until  the 
winter  of  1836,  when  the  defendant  sold  the  plantation  and 
negroes;  and  that  during  all  that  period  and  up  to  the  month 
of  November  preceding  the  filing  of  the  bill,  neither  the 
plaintiff  nor  the  other  defendant  intimated  any  claim  to  Jupi- 
ter or  any  demand  in  the  premises  against  this  defendant; 
and  none  would  then  have  been  made,  as  the  defendant  be- 
lieves, but  for  a  sudden  and  very  great  rise  in  the  price  of 
slaves. 

In  support  of  his  case  the  plaintiff  has  taken  some  proofii. 
Daniel  McLain  states,  that  in  January,  1829,  the  plaintiff 
mentioned  to  him,  that  he  would  be  compelled  to  sell  Tom, 
and  he,  the  witness  offered  him  the  price  of  $500  for  the  ne- 
gro; but  the  plaintiff  declined  the  offer,  and  said  that  Owen 
had  told  him  a  few  days  before,  to  bring  him  the  negro  and 
that  be  would  let  him  have  money  to  answer  his  purpose  and 
give  him  a  chance  to  redeem  the  negro. 

David  i^wis  states,  that  he  attested  a  bill  of  sale  from 
the  plaintiff  to  Edward  Lewis  for  Tom^  and  understood  from 
those  parties,  but  not  from  Owen,  that  Owen  had  agreed  that, 
on  the  payment  of  a  certain  sum  of  money  by  the  plaintiff  to 
Owen,  he  would  deliver  Jupiter  to  Edward  Lewis;  and  on 
such  delivery,  Edward  Lewis  would  deliver  Tom  to  Owen  for 
the  plaintiff. 

The  plaintiff  also  took  the  depositions  of  the  defendant^ 
Edward  Lewis;  and  in  them  he  repeats,  substantially,  the 
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Dee.  i«4#8lateiiieiits  of  his  answer.    These  deposkioiis  weie  taken 

l^^j^    wkhoot  any  order  for  the  examination  of  the  party;  and  for 

T       that  reason,  and  because  the  witness  is  interested  in  the  mat- 

Owen,   ter  to  which  he  is  examined,  the  other  dell^dant  objects  to 

the  reception  of  his  evidence. 

On  the  part  of  the  defendant  Owen,  it  is  proved  satisfac- 
torily, that  in  1829  there  was  a  depression  in  the  price  of 
slaves,  and  that  $400  was  the  usual  price  of  prime  men; 
that  the  value  of  Tom  was  between  fbur  and  five  hundred 
dollars;  but  that  $400  was  the  full  value,  if  not  more  than 
the  full  value,  of  Jupiter;  and  that  this  defendant's  prepara- 
tions to  carry  Jupiter  and  other  slaves  to  Mississippi  were 
notorious  in  the  neighborhood,  and  must  have  been  known 
to  both  the  Lewises.  In  November,  1836,  Jupiter  would 
have  sold  for  $1,000. 

We  have  seldom  had  a  case  with  fewer  claims  to  the  &« 
vorable  consideration  of  the  court  than  the  present  seems  to 
be,  either  regarded  upon  its  merits,  or  in  the  state  to  which 
the  plaintiff  has  brought  his  case  from  the  mode  of  conduct- 
ing it. 

If  we  enquire  into  the  character  of  the  transactions 
whether  they  were  purchases  or  securities,  and  upon  all  the 
evidence  in  the  cause,  there  seems  to  be  only  the  most  slen- 
der grounds  for  even  suspecting  them  to  be  of  the  latter 
kind.  In  the  first  place,  the  conveyances  were  absolute;  and 
that  of  itself  is  conclusive  on  this  point,  unless  there  be  co- 
gent and  dear  proof  to  the  contrary,  and  something  like 
mistake  or  fraud  or  undue  advantage  in  getting  such  a  con- 
veyance is  established,  as  well  as  some  evidence,  that  the 
parties  have  acted  in  the  business  as  upon  a  mortgage.— ^ 
Where  the  inference  from  the  form  of  the  written  contract 
is  confirmed  by  the  answer,  the  impugning  evidence  must, 
indeed,  be  very  strong.  In  the  present  case,  the  answer  of 
Owen  is  full,  positive  and  precise;  that  his  contract  for  each 
slave  was  a  purchase  and  not  a  security^  and  on  those  points 
it  is  directly  responsive  to  the  allegations  and  interrogatories 
of  the  bill,  and  is  therefore  evidence  for  that  defendant, 
which  must  stand,  unless  overborne  by  the  testimony  of  two 
witnesses,  or  its  equivalent.    Here,  there  is  but  the  testimo* 


SUPREME  COURT  OP  NORTH  CAROUNA.  297 

ny  of  a  single  witness,  Edward  Lewis,  and  he  having  a  I>«e-  ^840 
strong  bias  and  a  plain  interest  in  the  question.    The  form  "TT"^ 
of  the  deed  is,  indeed,  not  conclusive.    The  argument  from       y 
it  nlay  be  answered  by  a  variety  of  circamstances;  as,  if  the    Owes, 
price  was  grossly  iuisdequate,  or,  though  the  inadequacy 
were  not  gross,  if  the  state  of  the  possession  indicated  a 
continuing  interest  in  the  apparent  vendor,  or  if  what  was 
called  the  purchase  money  was  secured  by  the  bond  of  the 
vendor,  or  interest  was  paid  or  the  like:  then  the  court  will 
scrupulously  scan  the  whole  transaction,  and  prevent  the 
oppression  of  a  needy  and  distressed  man.    Now,  admitting 
that  an  argument  might  have  been  made  for  the  right  of  the 
plaintiff  to  redeem  his  slave  from  Owen  upon  the  admissions 
of  the  answer,  had  the  case  rested  upon  the  original  contract 
between  the.  plaintiff  and  Owen;  yet  it  is  impossible  there 
can  be  any  obligation  upon  the  defendant,  Owen,  to  give  up 
to  the  other  defendant  the  slave,  Jupiter,  or,  in  any  manner 
to  answer,  in  respect  to  him,  to  the  plaintiff.    There  is  an  ab- 
solute deed,  with  a  denial  by  the  defendant  of  any  understand- 
ing to  qualify  it;  a  full  price  for  the  absolute  purchase;  im- 
mediate possession  taken  in  accordance  with  the  deed;  no 
covenantor  security  for  the  money  advanced;  possession 
continued  eight  years,  and  the  negro  sent  to  a  distant  State 
with  the  Ifnowledge  of  the  pretended  mortgagors,  and  with- 
out any  objection  from  them.    These  are  facts  which  are 
not  and  caimot  be  questioned;  and  they  are  perfectly  incon- 
sistent with  the  claims  set  up  by  the  plaintiff  and  the  other 
defendant    The  case  really  carries  the  air  of  collusion  be- 
tweeen  the  plaintiff  and  the  defendant  Edward,  to  charge 
the  other  defendant  Owen,  chiefly,  if  not  entirely,  ifor  the  ben- 
efit of  his  co-defendant.    Upon  the  face  of  the  bill,  the  plain- 
tiff cannot  have  his  relief  against  Owen;  at  all  events  not 
in  the  first  instance.    The  bill  admits  that  Owen  restored  to 
the  plaintiff  the  title  the  plaintiff  conveyed  to  him,  and  that 
the  plaintiff  then  conveyed  by  a  new  deed  to  Edward  Lew- 
is; but  it  says,  it  was  understood  between  the  three,  that  the 
plaintiff  might  still  redeem,  and  that,  upon  his  doing  so,  Ow- 
en should  return  Jupiter  to  Edward  Lewis.    Now,  suppose 
all  that  to  be  true,  from  whom  is  the  plaintiff  to  redeem;  to 

24 
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Dm.  1840  get  his  re-conveynnce;  to  look  for  an  account  of  the  profits? 

•       .     Plainly,  from  Edward  Lewis  alone;  for  in  him  is  the  title, 

^       and  he  alone  has  had  the  possession  of  the  slave,  and  the 

Owen*   benefit  of  his  labor.    He  does  not  claim  under  Owen,  but 

directly,  under  th^  plaintiff.    Therefore,  there  is  no  ground 

of  relief  to  the  plaintiff  against  Owen;  but  if  any  one  can 

claim  such  relief,  it  most  be  Edward  Lewis,  and  he  alone. 

As  to  the  slave  Tom,  the  question  lies  exclusively  between 

the  two  Lewises,  and  Owen  has  no  concern  in  it. 

But  the  case  is  not  even  as  strong  for  the  plaintiff  upon 
the  merits,  as  it  would  appear  to  be,  from  the  manner  in 
which  it  has  hitherto  been  considered.  For  the  evidence  of 
Edward  Lewis  must  be  rejected,  and  when  that  is  put  out  of 
the  case,  there  may  be  said  to  be  no  evidence  left  There 
are  several  objections  to  the  reading  of  his  deposition. 

He  has  an  interest  to  subject  his  co-defendant  He  ad- 
mits in  his  answer,  that  the  plaintiff  has  a  right  to  redeem 
the  negro  from  him,  and  submits  that  he  may  do  so.  But  he 
sets  up^i  claim,  in  that  case,  to  have  his  slave  Jupiter  back. 
It  is  obvious,  that  this  last  is  the  real  question  in  the  cause; 
and  that  it  is  exclusively  between  the  two  defendants.  To 
establish  the  agreement  on  that  head,  suitely,  Edward  Lewis 
is  incompetent;  since  he  is  to  have  the  benefit  of  it. 

But  there  is  another  sufficient  objection  to  his  deposition; 
which  IB,  that  there  was  no  order  for  his  examination.  With- 
out an  order,  the  plaintiff  cannot  read  the  deposition  of  a 
defendant,  even  to  points,  on  which  the  witness  has  no  in- 
terest.   Mulvany  vs.  DUUm^  2  Ball.  &  Bra.  413. 

But  if  all  this  was  otherwise,  the  plaintiff  has  excluded  him- 
self from  relief  against  Owen,  by  having  given  up  his  right  to 
a  decree  against  Edward  Lewis.  As  has  just  been  saici^  it  is 
obvious  from  the  nature  and  state  of  the  case,  that  the  plain- 
tiff's decree  ought,  and  must  have  been  against  the  defend- 
ant Lewis,  that  he  convey  Tom  to  the  plaintiff  and  come  to 
an  account  Now,  although  there  may  be  a  decree  against  a 
defendant  upon  matters  distinct  from  those  on  which  he  was 
examined  as  a  witness,  yet  examining  a  party  is  an  equitable 
release  as  to  the  matter  to  which  he  is  examined,  and  no  de- 
cree touching  such  matter  can  be  made  against  the  witness. 
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Here  the  plaintiff  has  examined  the  witness  to  his  whole  Deo.  1840 
case.  It  follows,  that  if  no  decree  can  be  made  against  him, 
none  can  be  made  againsi  another  party,  who  is  bound  to  an- 
swer only  after  the  witness,  who  is  thus  dischaiged.  If  the 
party  examined  be  the  one  primarily  liable  to  the  plaintiff 
and  the  other  party  only  secondarily,  the  plaintiff  necessari- 
ly gives  up  his  claim  against  both,  by  the  examination  of  the 
former.  Thomson  vs.  Morrison^  1  Cox's  Ca.  344.  Meed- 
bury  vs.  hdole^  9  Mod.  438. 

In  whatever  light,  therefore,  the  case  be  viewed,  it  is  not 
made  out,  and  the  bill  must  be  dismissed  with  costs  to  the 
defendant  Owen. 

Per  Curiam.  Deciee  accordingly. 


WILLIAM  LEIGH  «#.  WILLIAM  E.  CRUMP. 

The  specific  ozecntioa  of  a  contract  in  Equity  is  a  matter,  not  of  absolate 
right  in  tlie  party,  but  of  sonnd  discretion  in  tlie  coart.  An  agzeemeDt, 
to  be  carried  into  ezecation  there,  must  be  certain,  fair  and  jost  in  ail 
its  parts. 

Although  an  agreement  may  be  valid  at  law,  and,  if  it  had  been  execa- 
ted  by  the  parties,  coold  not  be  set  aside  because  of  any  vice  in  its  na- 
ture, yet  if  its  strict  performance  be,  under  the  circumstances,  harsh 
and  inequitable,  a  Court  of  Equity  will  not  decree  such  performance, 
but  leave  the  party  claiming  it  to  his  legal  remedy. 

When  the  plaintiff  agreed  in  writing  to  sell  to  the  defendant  a  tract  of 
land  by  the  following  description,  viz.  **  a  tract  of  land  lying  in  the 
County  of  Northampton,  containing  one  thousand  acres  more  or  less, 
bounded  by  the  lands  of  Shirley  Tisdale,  Mrs.  Sally  Pope,  Herod 
Dukes  and  others,'*  for  the  sum  of  12000,  and  the  defendant  in  hie 
answer  alledged  that  the  tiact  contained  only  600  acres  and  agreed  to 
take  the  land  upon  a  proportionate  abatement  of  the  price,  and  where 
it  was  apparent  that  both  parties,  at  the  time  of  the  contract,  supposed 
it  to  contain  1000  acrop,  the  court  hOd  that  if  there  was  such  a  dispro- 
.  portion  in  the  quantity  (the  other  description  not  being  by  metes  and 
bonnds,  nor  either  party  practising  any  imposition  on  the  other,)  the 
plaintiff  could  not  have  a  decree  for  specific  performance,  without  a 
proper  abatement  in  the  price,  and  the  matter  was  referred  to  the 
clerk  and  master  to  report  on  these  facts. 
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D«e.  1840     This  was  a  bill  filed  at  Northampton  Court  of  Equity,  and 

" ...     which,  after  an  answer  had  been  filed,  replication  entered, 

T       and  depositions  taken,  was  set  for  hearing  at  Fall  Term, 

Cramp*  1340,  of  that  court,  and  by  consent  oi  parties,  transferred  to 

the  Supreme  Court.    The  allegations  and  proofs  are  stated 

in  the  opinion  of  this  court. 

Btidger  for  the  plaintiff. 
Iredell  for  the  defendant 

Gaston,  Judge.  The  plaintiff  states  in  his  bill  that  on 
the  10th  of  October,  1837,  he  and  thedefendant  entered  into 
a  contract  under  their  respective  seals,  whereby  the  latter  a- 
greed  to  purchase  and  the  former  to  sell  a  tract  of  land  by 
the  following  description,  viz.  "a  tract  of  land  Ijring  in  the 
County  of  Northampton,  containing  one  thousand  acres, 
more  or  less,  boanded  by  the  lands  of  Shirley  Tisdale,  Mrs. 
Sally  Pope,  Uerod  Dukes  and  others"  aud  for  the  price  of 
$2000,  one  half  part  thereof  to  be  paid  on  the  1st  of  January, 
1839,  with  interest  from  the  day  of  the  agreement,  and  one 
half  on  the  1st  day  of  January,  1840,  also  with  interest  as  a- 
foresaid,  and  that  by  the  said  contract  the  plaintiff  bound 
himselt  to  execnte  a  conveyance  for  the  land  on  the  1st  of 
March  then  next  ensuing,  or,  on  fiiilure  to  do  so,  to  pay  the 
defendant  for  the  work  he  might  do  on  the  land,  and  the  de- 
fendant bound  himself,  on  the  execution  of  the  conveyance, 
to  make  and  deliver  to  the  plaintiff  bonds  for  the  payment  of 
the  purchase  money.  The  plaintiff  charges  that,  upon  the 
e^pecutioQ  of  the  contract,  the  defendant  entered  into  posses- 
sion and  hath  ever  since  continued  in  the  possession  of  the 
land,  and  that  on  the  1st  of  March,  1838,  the  plaintiff  was 
ready  to  execute  and  offered  to  execute  a  conveyance  as  he 
had  engaged  to  do,  but  the  defendant  would  not  comply 
with  his  part  of  the  contract,  refusing  to  give  bonds  for  the 
purchase  money;  and  the  plaintiff  prays  that  the  court  will 
compel  the  defendant  specifically  to  execute  his  engagement. 
The  defendant's  answer  admits  the  execution  of  the  writ- 
ten contract  and  his  entering  into  possession  of  the  land, 
as  set  forth   in  the  bill,  and,  denying  that  the  plaintiff 
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enr   tendered   a  conveyance  or  ever  e^ibited  to  him  ^^^  ^^^^ 
the  draft  of  a  conveyance  for  the  land,  nevertheless  con-    .  .  . 
fesses  that  the  defimdant  had  announced  to  the  plaintiff  his       v 
refusal  to  pay  or  secure  the  price  set  forth  in  the  written  con-  Crump, 
tract,  because  he  had,  since  the  execution  thereof,  ascertain- 
ed that  the  said  land,  instead  of  conteining  one  thousand  a- 
cres  as  therein  stated,  did  not  contain  more  than  about  six 
hundred  acres;  that,  both  before  and  at  the  time  of  entering 
into  the  contract,  the  plaintijST  informed  him  that  it  did  con- 
tain one  thousand  acres;  that  the  price  of  the  land  was  fixed 
with  reference  to  that  quantity;  that,  in  reliance  upon  this 
representation  of  quantity  and  under  the  belief  that  the 
land  contained  this  quantity,  the  defendant  entered  into  the 
contract;  and  states  that  the  defendant  hath  offered,  and  by 
his  answer  he  repeats  the  ofier,  to  execute  the  engagement  on 
his  part,  with  a  deduction  in  the  price  because  of  the  defi- 
cient quantity.     To  this  answer  there  is  a  general  rep- 
lication. 

Upon  the  proofs  it  appears  that  the  land,  which  was  the 
subject  matter  of  the  contract,  contains  about  700  acres.  In 
one  of  the  documents,  under  which  the  plaintiff*  denies  his  ti- 
tle, it  is  stated  as  containing  about  700  acres,  and  in  another 
as  containing  about  1000acres,and,  when  the  plaintiff  bought, 
it  was  represented  as  containing  1000  acres  more  or  less.  No 
proof  has  been  made  that  the  plaintiff  made  the  positive  asser- 
tion as  to  quantity,  which  is  alleged  in  the  answer.  The 
only  testimony  offered  for  that  purpose  is  that  of  a  single  wit- 
ness, who  deposes  that,  in  the  negotiation  between  the  parties, 
he  heard  the  plaintiff  say  either  <<  that  there  was  a  thousand 
acres"  or  "  it  \vas  said  that  there  was  a  thousand  acres,"  and 
"  that  he  asked  two  dollars  per  acre  or  thought  it  ought  to  be 
worth  two  dollars  per  acre." 

We  entirely  acquit  the  plaintiff  of  intentional  misrepresen- 
tation. And  we  hold  that  the  defendant  has  not  shewn  that 
the  plaintiff  made  any  representation  in  relation  to  the  num- 
ber of  acres,  of  which  the  tract  consisted,  variant  from  that 
which  is  set  forth  in  the  written  contract.  But  we  do  hold 
that,  at  the  time  of  the  contract,  it  was  supposed  by  both  the 
parties,  although  neither  had  any  precise  information  in  rela- 
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Dee.  1840  tion  ^thereto,  that  the  number  of  acies  wfaidi  it  contoiiied 

j^j  .  "  was  about  1000  and  that,  at  all  events,  it  did  not  vary 

▼       mueh  from  that  quantity.    The  plaintiff  upon  the  refusal  of 

Cramp.  ^^  defendant  to  execute  his  engagement,  might  have  brought 
an  action  at  law  to  recover  damages  for  the  breach  of  his 
covenant;  and  certainly  there  is  nothing  in  the  disappoint- 
ment  of  the  defendant  in  regard  to  the  quantity  of  the  land, 
which  could  operate  as  a  bar  against  such  a  recovery  what- 
ever might  be  its  effect  upon  the  amount  of  the  damages. 
But  he  has  prefened  to  ask  the  aid  of  a  Ck>urt  of  Equity  to  car- 
ry the  contract  into  execution.  The  specific  execution  of  a 
contract  in  equity  is  n  matter  not  of  absolute  right  in  the 
party,  but  of  sound  discretion  in  the  court  An  agreement, 
to  be  carried  into  execution  there,  must  be  certain,  fair  and 
just  in  all  its  parts.  Although  it  be  valid  at  law,  and,  if  it 
had  been  executed  by  the  parties,  could  not  be  set  aside  be^ 
cause  of  any  vice  in  its  nature,  yet,  if  its  strict  performance  be, 
under  thecircumstances,  harsh  and  inequitable,  a  Court  of 
Equity  will  not  decree  such  performance,  but  leave  the  par- 
ty claiming  it  to  his  legal  remedy. 

If  the  certainty  of  this  agreement  depended  wholly  upon 
the  words  therein  used,  describing  the  land,  the  execution 
of  the  contract  would  labor  on  that  account  under  serious 
difficulties.  The  only  description  of  the  land  is,  that  it  lies 
in  Northampton  county,  contains  one  thousand  acres  mora 
or  less,  and  is  bounded  by  the  lands  of  persons  therein  nam- 
ed, and  of  others  not  named.  But  the  parties  appear  to  un« 
derstand,  from  the  exhibits  filed,  what  is  the  tract  that 
was  the  subject  of  their  bargain,  and  the  defendant  sets  up 
no  special  objection  on  this  account.  But  this  general  vague- 
ness of  description  renders  more  important  the  allegation, 
such  as  it  is,  in  regard  to  quantity.  Where  there  has  been 
an  accurate  and  precise  description  in  the  contract  bff  meies 
and  bounds,  from  which  the  true  quantity  either  distinctly 
appears  or  could  easily  be  ascertained,  a  reference  to  a  sup- 
p(raed  quantity  might  not  perhaps  be  deemed  very  material; 
but  in  that  before  us,  the  quantity  constitutes  a  prominent 
part  of  the  description,  and  approaches  as  near  to  certainty 
as  any  other  part  of  it.    With  respect  to  a  tract  of  land  so 


SUPREME  COURT  OP  NORTH  CAROLINA.  303 

described,  there  is  greatdifficulty  in  laying  down  a  role,  what  Dec.  1840 
deficiency  in  the  estimate  of  quantity  shall  excuse  the  pur-  "TTT" 
chaser  in  refusing  to  execute  the  contract  or  justify  the  court       r 
in  withholding  adecHee  for  etecutfng  It.    Cettainly  a  small  Cramp, 
difference,  such  as  might  reasonably  result  from  a  difference 
in  measurement  or  in  judgment,  would  not  be  held  a  valid 
ground  for  denying  a  specific  performance;  while  it  must 
be  obvious  to  every  one  that  there  npay  be  a  deficiency  so 
striking  as  to  render  the  demand  of  a  specific  performance 
unconscientious,  without  any  abatement  ot  price  because  of 
the  deficient  quantity  of  land.    For  although  the  land  was 
neither  bought  nor  sold  professedly  by  the  acre,  it  cannot 
well  be  doubted  but  that,  in  agreeing  upon  the  price  for  the 
entire  tract,  regard  was  had  on  both  sides  to  the  quantity, 
which  both  supposed  the  estate  to  consist  of^  while  a  ratea- 
ble abatement  of  price,  therefore,  would  probably  leave  both 
in  nearly  the  same  relative  situation,  iti  which  they  would 
have  stood,  if  the  true  qtiantity  had  been  originally  known, 
the  decreeing  of  the  entire  price  against  the  purchaser  would 
be  substantially  to  make  him  pay  for  what  Le  did  not  get. 

The  deficiency  in  this  case  is  so  large  that  we  think  the 
plaintiff  ought  not  to  be  aided  by  us,  unless  he  will  allow 
compensation  therefor.  And  as  the  defendant  assents  to  ex- 
ecute the  agreement  upon  such  compensation  being:  made, 
we  direct  a  reference,  to  ascertain  what  is  the  precise  defi- 
ciency in  the  number  of  acres,  which  the  plaintiff  is  able  to 
convey,^  of  the  land  referred  to  in  the  pleadings,  and  what  is 
a  fair  deduction  from  the  stipulated  price  of  the  entire  tract 
at  its  estimated  quantity,  because  of  such  deficiency.  The 
commissioner  is  to  be  provided  with  all  the  necessary  pow- 
ers to  order  a  survey,  compel  the  production  of  title  papers,  ^ 
take  testimony  of  witnesses^  and  examine  the  parties  on  in- 
tern^toriesr 

Per  Cvriamv  Decree  accordingly. 
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Dee.  1840  EDWARD  DAVIS  and  WIFE  &  al.  w.  WILLIAM  CAIN'S  Ex*or. 
&  al. 

A  testator  bequeathed  io  one  claase  of  his  will,  as  follows;  **  Hsving 
heietofoie  given  and  conveyed  to  my  daoghter  Ann  Davis  and  her 
basband  Edward  Davis  a  large  and  valuable  real  estate,  besides  sna- 
dry  personal  chattels,  I  do  now  hereby  confirm  the  same.  And  I  do 
hereby  devise  to  my  son  William  Cain  in  trostfor  thesgNimfeiifM^so/e 
iMf  of  my  daughter  Ann  Davis  and  her  children  the  snm  of  $4000, 
which  sum  ol  money  shall  be  laid  out  by  the  said  William,  his  heirst 
ezeoptors  4ec.  in  such  ways  as  he  or  they  may  deem  best  for  my  sud 
daughter  Aun  Davis  and  her  children,  and  for  their  sole  and  separate 
use  and  benefit.*'  After  gi  viog  to  other  persons  some  legacies  of  slaves, 
he  again  devises  as  follows:  ^'  All  the  rest  of  my  slaves  not  befMV 
given  or  devised  I  give  and  bequeath  to  my  son  William  Cain,  ny  son- 
in-law  Willie  P.  Mangnm,  my  daughter  Polly  Southerland,  and  my 
son  William  in  irtul  for  my  daughter  Ann  Davis  and  her  children,  to 
be  equally  divided  between  them  share  ^nd  share  alike.'l  In  a  subse- 
quent clause,  after  directing  bis  debts  &;c.  to  be  paid,  he  says:  <*And 
the  balanee  remaining  thereafter,  I  give  and  bequeath  to  my  son  Wil- 
liam Cain,  Willie  P.  Mangum,  Polly  Southerland  and  to  my  son 
William  in  trust  for  the  $ole  and  uparoie  we  of  my  daughter  Ann 
Davis  and  her  ehildsen,  to  be  equally  divided  among  them  share  and 
share  alike."  The  husband  Edward  Davis  claimed  by  virtue  of  his 
marital  rights  all  the  inforest  bequeathed  to  his  wife  in  these  sever- 
al clauses.  Held  by  the  court  that  all  the  interest  bequeathed  to  Ano 
Davis,  the  wife,  in  these  clauses,  was  to  her  iole  and  teparau  tite,  and 
that  the  husband  Was  excluded,  though  if  the  second  of  the  above  men- 
tioned clauses  had  stood  alone,  the  construction  as  to  that  would  have 
been  different. 

Though  the  intention  in  a  devise  to  a  wife  to  exclude  the  hutfbaad  must 
not  be  left  to  inference,  but  most  be  clearly  and  unequivocally  de- 
clared, yet  when  that  intention  is  deaily  ascertained  by  the  court,  it 
will  be  carried  into  execution,  though  the  testator  may  not  have  ex- 
pressed himself  in  technical  language. 

It  was  held  also  upon  the  construction  of  the  same  clauses,  that  on  the 
death  of  the  testator  each  of  the  children  of  Ann  Davis  took  an  im- 
mediate equal  interest  with  their  mother  in  the  legacies  so  bequeathed. 

A  bequest  of  **  twenty-five  shares  of  the  capital  stock  of  the  State  Bank 
of  North  Carolina,*'  the  testator  owning  at  the  time  that  number  ef 
8hai«s  in  the  bank,  is  a  general,  not  a  specific  legacy.  If  the  testator 
had  said  **  my  twenty-five  shares  &c."  the  legacy  would  have  been 
specific. 
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This  was  a  bOl  filed  in  Orange  Court  of  Eqpiityi  by  the  Dee.  1840 
complainants,  as  legatees  of  William  Cain,  dec'd,  against  the  '  ^  . 
executors  and  other  legatees  of  the  said  William  and  other    et  ox. 
persons,  who  were  appointed  trustees  for  certain  purposes    ^  T 
by  the  will  of  the  testator.    The  cause  came  on  for  hearing     jd^r. 
at  the  Fall  Tenn,  1839,  before  his  honor  Judge  BaileTi 
who  made  a  decree  therein,  from  which  an  appeal  was  ta- 
ken to  the  Supreme  Court    The  questions  raised,  related 
to  the  construction  of  several  clauses  in  the  will  of  the  tes- 
tator, and  are  fully  stated  in  the  opinion  delivered  in  this 
court. 

Mangutn  for  the  plaintiffs. 

Qraham^  Badger  and  J.  H.  Bryan  for  the  defendants 

Danibl,  Judge.  The  claim  of  Edward  Davis,  in  right  of 
his  wife,  to  the  legacy  under  her  father's  will,  rests  wholly 
on  the  construction  which  the  Court  may  make  on  the  three 
following  parts  of  the  will:  On  the  second  page  of  the  will 
the  testator  sa3rs,  ^  Having  heretofore  given  and  convejred  to 
my  daughter  Ann  Davis,  and  her  husband  Edward  Davis,  a 
laige  and  valuable  real  estate,  besides  sundry  personal  chat-| 
tels,  I  do  now  hereby  confirm  the  same.  And  I  do  hereby 
devise  to  my  son  William  Cain  in  trust /or  the  eeparate  and 
eole  use  of  my  daughter  Ann  Davis  and  her  children  the  sum 
.ol$4,000,  being  part  of  the  sum  paid  by  me  to  Dr.  Thoonss 
Hunt  for  the  re-purehase  of  the  land,  d&c.,  which  sum  of  mo- 
ney shall  be  laid  out  by  the  said  WiUiam,  hie  heirs,  ezecu- 
ton,  d&c,  in  such  ways  as  he  or  they  may  deem  best  for' my 
said  daughter  Ann  Davis  and  her  children,  and  fof  their  sole 
and  separate  use  and  benefit."  On  the  third  page  of  the  tHIl, 
after  giving  some  legacies  of  slaves  to  other  persons,  the  fes- 
tator  says:  '<  All  the  rest  of  my  slaves,  not  before  given  or 
devised,  I  give  and  bequeath  to  my  son  William  Cain,  my  .  . 
son-in-law  Willie  P.  Mangum,  my  daughter  Polly  Suther- 
land, and  my  son  William  in  trust  for  my  daughter  Ann 
Davis  and  her  children,  to  be  equally  divided  between  them 
share  and  share  alike."  On  the  fourth  page  of  the  will,  af- 
ter directing  his  executors  to  sell  the  residue  of  his  estate, 
and  pay  his  debts,  pecuniary  legacies,  and  the  ehaiges  of 

26 


306  fiaUITY  CASES  IN  THE 

Dec.  1840  administering,  the  testator  says:  "  And  the  balance  remain- 

Davig    "*?  thereafter  I  give  and  bequeath  to  my  son  William  Cain, 

•t  ox.    Willie  P.  Mangum,  Polly  Sutherland,  and  to  my  son  Wil- 

^T ,     liam,  in  trust /or  thesole  and  Jfeparate  use  and  benefit  of  my 

£z'r.    daughter  Ann  Davis  and  her  children,  to  be  equally  divided 

among  them  share  and  share  alike."    Mrs.  Davis  had  eight 

children,  all  alive  at  the  death  of  her  father,  the  testator. 

When  the  testator  first  mentions  the  Davis  family  in  bis 
will,  he  then  declares  that  he  had  before  given  to  Davis  and 
his  wiie  a  large  real  and  personal  estate.  This  declaration 
was  made,  not  merely  with  a  view  of  confirming  the  said 
gift,  but  to  shew  Davis  that  he  ought  not  to  complain,  that 
the  property  then  about  to  be  settled  on  his  wife  and  children 
should  be  so  done  in  exclusion  of  himself.  There  is  but  one 
trustee,  and  the  whole  fund,  contained  in  the  three  afore- 
mentioned parts  of  the  will,  is  bequeathed  to  that  trustee  in 
trust  for  Ann  Davis  and  her  children.  The  tesfator  in  his 
bequests  of  two  parts  of  this  fund,  says  it  is  in  trust  for 
their  sole  and  separate  use.  In  the  intermediate  bequest  of 
the  balance  of  the  slaves^  the  testator  bos  omitted  to  say, 
that  it  V9B»  in  trust  for  the  sole  use  of  Ann  Davis  and  her 
children^  but  he  has  only  said  in  trust  for  Ann  Davis  and 
her  children.  If  this  clause  stood  alone,  and  there  was 
nothing  else  to  explain  the  intention  of  the  testator,  the  hus- 
band would  be  entitled  to  that  portion  of  the  slaves  held  in 
trust  for  his  wife.  But  when  we  look  at  the  other  parts  of 
the  will,  we  see  that  the  testator  had  declared  that  he  had 
betore  given  Davis  a  large  estate,  and  he  had  also  bequeath- 
ed in  his  will  portions  of  this  personal  fund  in  trust  for  her 
sole  and  separate  use,  both  before  and  after  the  clause  dis- 
posing of  the  slaves.  The  entire  trust  fund  is  composed  of 
several  parts  of  the  personal  estate  of  the  testator.  From 
the  whole  will  taken  together,  we  think  it  is  plain  that  the 
testator  intended  that  every  part  of  the  fund  in  the  hands  of 
the  trustee  should  be  held  for  the  separate  use  of  his  daugh- 
ter and  her  children.  The  reason  the  testator  three  times 
mentions  his  daughter,  Mrs.  Davis  and  her  children  is,  that 
other  legatees  with  her  and  her  children  had  to  be  provided 
foiouX  of  some  of  the  undivided  mass  of  the  personal  estate. 
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la  designating  the  other  legacies  and  legatees,  the  writer  of  D««- 1840 
the  will  omitted  to  repeat  the  words,  to  her  sale  and  sepa-    j^^^.^ 
rate  use^  when  the  balance  of  the  slaves  were  spoken  of  in    et  uz. 
the  will.    We  admit  that  the  law  is,  that  the  intention  to    ^  J^, 
exclude  the  husband  must  not  be  left  to  inference,  but  must    Ex^. 
be  clearly  and  unequivocally  declared.    1  Mad.  Rep.  207. 
Wills  vs.  Sayers^  4  Mad.  Rep.  409 — M<kssey  vs.  Parker ,  3 
Mil.  &  K.  ISl— Kensington  vs.  Dallard^  2  Mil.  &  K.  188. 
We  are  of  the  opinion  that  Davis  is  clearly  intended  to  be 
excluded  from  taking  any  of  the  testator's  estate.    If  the 
meaning  be  certain  to  exclude».  the  court  will  execute  the 
intention,  though  the  settlor  may  not  have  expressed  him- 
self in  technical  language.    Darley  vs.  Darley,  3  Atk. 
399— Stanton  vs.  Hall,  2  Russ.  &  M.  180.  Le  win  on  Trusts 
150.    The  marital  claims  will  be  defeated,  if  the  gift  be  to 
the  wife  for  her  '« sole  and  separate  use,"  Parker  vs.  Brooks^ 
9  Ves.  483,  or  "  to  her  sole  use,*'    Adamson  vs.  ArmitagCt 
19  Ves.  416, 1  Mad.  Rep.  199,  I  Younge  562.     We  are  of 
the  opinion  that  Edward  Davis,  in  right  of  his  wife,  takes 
nothing  under  the  last  will  of  William  Cain,  dec'd. 

Secondly.  Edward  Davis,  as  administrator  of  two  of  his 
children,  who  have  died  since  the  death  of  William  Cain, 
claims  two  ninths  of  the  fund  in  the  hands  of  the  trustee*  ^ 

This  claim  is  now  resisted  by  the  defendant  He  contends 
that  the  court  should  put  such  a  construction  on  this  will, 
as,  he  says, will  carry  into  effect  the  intention  of  the  testator; 
and  that  cannot  be  done,  he  says,  without  permitting  Mrs. 
Davis  to  take  an  estate  for  life  to  her  sole  and  separate  use  ia 
the  entire  fund  held  in  trust,  remainder  over  to  her  children. 
His  counsel  cited  first  Chambers  and  Atkins,  1  Cond. 
Eng.  Ch.  Rep  195.  That  was  a  case  on  the  construction  of 
a  marriage  settlement:  the  £6,666  stock  was  in  the  hands  of 
the  trustee,  to  pay  the  dividends  to  the  husband  during  the 
joint  lives  of  the  husband  and  wife,  but  in  case  the  husband 
survived  the  intended  wife,  then  upon  trust  to  re-assign  and 
transfer  the  fund  to  the  husband,  his  executors  and  adminis- 
trators to  the  use  and  benefit  of  him  the  husband,  and  nny 
child  or  children  of  the  said  intended  marriage.  The  husband 
did  survive,  with  three  children  of  the  marriage.    The  three 
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Dflo*i84echadiep  filed  their  bill  against  the  father  and  the  Cmalaelo 
Dtvk  ^▼o&dalaration  of  their  rights  in  the  trust  fond.  Theques- 
et  mx.  ^01^  VB89  did  the  h&et  and  the  three  children  take  aa  joint 
^  ▼  tenants?  The  Vtee-Chancettar  said,  if  that  had  been  the 
£x«r .'  p^rpote  of  the  settlement,  the  trustees  would  not  have  been 
directed  to  transfer  the  trust  fund  to  the  sunriving  parent,  his 
or  her  executors  or  administrators;  but  would  have  been  di- 
rected to  hold  upon  trust  for  the  beneht  of  the  surviving  pa- 
rent and  children.  So  in  this  case  William  Cain,  the  trus- 
tee, is  not  directed  to  transfer,  but  to  hold  for  Ae  equal  ben- 
efit of  Mrs.  Davis  and  her  children;  and  therefore  the  case 
cited  is  not  an  authority  for  her  to  take  all  for  life,  remainder 
to  her  children.  The  next  case  cited  was  Morse  vs.  aarse^ 
2  Cond.  E.  Ch.  Rep.  611:  testator  gave  to  hb  daught^  and 
her  children  £5,000;  ;£3,000  to  be  paid  in  a  year  after  his 
de^th,  and  £2,000  after  the  depease  of  his  wife;  and  he  ap- 
pointed a  trustee  of  those  sums  for  his  daughter  and  her  chil- 
dren. The  court  declared  the  £5,000  to  be  a  trust  for  the 
daughter  for  life,  and  after  her  decease  for  all  the  children, 
whether  bom  in  the  testator's  lifetime  or  after  her  decease. 
The  Yiee-Chaneellor  made  this  decision  upon  the  very  pe- 
culiar circumstances  of  the  case.  It  is  clear,  he  said,  that 
the  testator  did  not  intend  an  immediate  pa3nnent  of  the  two 
legacies  and  there  would  be  an  inconsistency  with  respect  to 
them,  if  the  mother  did  not  take  life  interests;  for  then  diflfer- 
ent  classes  of  children  would  become  interested  in  the  two 
portions  of  ^he  legacy.  He  therefore  put  such  a  construction 
upon  the  words  of  the  will  as  to  make  all  the  children  parti- 
pipators  in  the  legacy^  The  case  before  us  is  very  different, 
•  none  of  the  legatees  are  to  wait  on  or  for  any  partieular  e- 
vent;  they  all  take  their  undivided  shares  of  the  trust  fond 
immediately  on  the  death  of  the  testator.  When  a  legacy  is 
given  to  a  descriptive  class  of  individuals,  as  to  children  in 
general  terms,  and  no  period  is  appointed  for  the  distribution 
of  it,  the  legacy  is  due  at  the  death  of  the  testator.  The 
rights,  fherefore,  of  these  legatees  were  finally  settled  and  de- 
termined at  the  death  of  the  testator.  Roper  on  Leg.  48. 
Wp  o^xeot  opinion  that  Edward  Davis,  as  administrator  of  bis 
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two  deceased  diiidren,  is  entided  to  leooTer  two  ninths  ^tbe  Oce.  284e 
fond  in  the  hands  of  the  trustee  Williaoai  Cain.  .  " 

nirdly.  The  testator  bequeaths  thus:  <<Igive  to  my  eiox. 
daughter  Polly  Sutherland  the  following  personal  prqierty,  T  , 
to  wit,  my  negro  man  Plato,  twenty  five  shares  of  the  capital  £x^. 
stock  of  the  State  Bank  of  North  Carolina,  the  sum  of 
92000  in  money,  tccJ*  The  testator  was  tfie  owner  of 
twenty  five  shares  of  capital  stock  in  that  Bank.  But  on 
the  day  of  his  death,  the  bank  had  declared  a  dividend  of  its 
capital  stock.  The  testator's  stock  and  dividend  of  stock  re- 
mained in  the  Bank  untouched  by  him.  Ue  dedored  be£Die 
bis  death  that  the  dividend  of  the  capital  stock  was  a  part  of 
the  l^acy  intended  for  his  daughter  Polly  Sutherland.  The 
legacy  is  not  specific.  If  he  had  said  my  twenty  five  shares 
of  bank  stock,  it  would  have  been  a  specific  legacy.  1  Roper 
73.  But  he  has  not  so  expressed  himself  and  mere  private 
opinion  or  conjecture,  that  he  intended  the  stock  be  then 
held,  will  be  insufficient  for  the  puipose  of  making  the  legacy 
specific*  The  legacy  to  Mrs.  Sutherland,  as  to  the  shares  of 
stock,  b  a  general  legacy.  Being  a  general  legacy,  of  course 
the  executor  might  have  been  required  by  the  legatee  to  pur- 
chase the  prescribed  number  of  shares.  As  that  was  not  done, 
the  executor  must  pay  the  sum  they  would  have  cost  As 
to  that  the  facts  are,  that  the  bank  was  about  winding  up,  and, 
between  the  making  of  the  will  and  death  of  the  testator, 
bad  declared  dividends  of  its  capital.  Upon  enquiry  we 
learn  that  this  was  not  done  by  passing  the  dividend  to  the 
credit  of  each  stockholder  on  his  account  as  a  customer  ot  the 
bank  and  subject  to  his  check  as  ordinary  deposits.  But  the 
dividend  remained  in  bank  to  the  credit  of  each  stockholder 
on  a  book  of  dividends,  to  be  paid  only  on  the  receipt  of  the 
stockholder  and  on  the  production  of  the  certificate  of  stock, 
80  that  the  pa3rment  might  be  made  to  appear  thereon  by 
writing  a  memorandum  thereof  on  the  face  of  the  certificate. 
Hence  the  dividend,  after  it  was  declared,  remained  in  bank 
as  a  part  of  the  stock,  until  it  was  actually  received  by  the 
sto«2kholder.  Consequently  a  share  of  stock  after  a  declara- 
tion of  dividend,  was  as  before  $100;  and  although  some  of 
the  stockboldets  might  have  received  their  dividends,  yet  as 
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Dee.  1840  long  as  a  single  one  bad  not,  the  share,  properly  speaking, 
jj^^    was  of  the  original  amount,  and  thedonee  of  it  might  require 
el  ax.    that  a  full  share  should  be  bought  for  her  and  not  a  share 
Cain's    which  had  been  half  paid.    Now,  in  this  case,  there  was  no 
£x'r.     payment  to  the  stockholder,  Mr.  Cain,  of  his  dividends,  as  it 
is  clear  the  money  was  toceiired  without  his  knowledge  and 
against  his  will,  as  far  as  he  had  any  will.    Therefore  this  is 
to  be  considered  as  still  part  of  the  stock  and  a  proper  meas- 
ure of  the  value  of  the  shares,  to  which  Mre.  Sutherland  was 
entitled.    It  turns  out  in  this  case,  that  she  received  all  the 
■  dividends  of  capital  oa  the  shares  in  her  father's  name,  except , 
the  first    By  declaring  her  entitled  to  the  money  drawn  by 
her  brother  and  herself  i»r  the  first,  she  will  get  the  value  of 
twecty  five  full  shares,  as  they  stopd  at  her  father's  death: 
and  accordingly  she  is  declared  to  be  so  entitled,  and  to  that 
extent  the  decree  must  be  reversed*     The  costs  to  be  paid 
ouiof  the  trust  fund 

Per  Curiam,  Decree  accordingly. 


NATHANIEL  J.  PALMER  v$.  JOSEPH  YARSOROUGH  &  al. 

When  a  man  conveys  certain  property  in  trust  to  pay  a  particalar  debt* 
and  the  surplus  after  such  payment  to  be  letumed  to  him,and  at  the  same 
time  expresses  his  intention  by  parol,  that  three  other  creditors  sfaaU 
be  paid  oat  of  this  surplus,  and  he  will  give  orders  to  that  effect,  as 
soon  as  he  has  had  a  settlement  with  such  creditors,  this  is  no  defence 
to  a  bill  filed  against  this  trustee  for  an  account  by  a  second  trustee  to 
whom  the  same  property  was  conveyed  a  day  afterwards  in  trust  for 
the  payment  of  other  creditors. 

An  answer  cannot  be  put  in  for  a  defendant  by  one  who  calls  himself  hia 
agent  and  attorney  in  fact,  but  who  is  not  made  a  party  by  tho  bill. 

This  was  a  bill  filed  in  Caswell  Court  of  Equity.    A  sub- 
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posna  and  copy  of  the  bill  were  aierred  on  each  of  the  da-  ]>ee.  1640 
fendants  except  Thomas  R.  Bicbmond,  end  as  to  him  ser-^rT*"** 
▼ice  was  acknowledged  and  an  answer  filed  by  A.  D.  Rieb-       t 
mond,  who  was  no  party  to  tlie  suit,  but  styled  himself  "  a-  ^•^'T*'* 
gent  and  attorney  in  fact  for  Thomas  R.  Richmond."    The 
cause,  having  been  set  for  hearing  at  Fall  Term,  1840,  of 
Caswell  Court  of  Equity,  was  transferred  by  consent  to  the 
Sapreme  Court    The  points  involved  will  be  foand  in  the 
opinion  delivered  by  this  court. 

Norwood  fox  the  plaintiff. 

/  T.  Morehead  for  the  defendant 

Daniel,  Judge.  Yarborough,  on  the  2ist  of  June,  1837, 
ezftcuted  a  deed  to  Richmond,  in  trust  to  sell  the  property 
and  pay  a  debt  due  from  the  grantor  to  one  Williams,  and 
then  pay  the  surplus  to  the  grantor  or  his  assigns.  The 
property  mentioned  in  the  deed  is  particularly  described;  a- 
mong  which  are  two  slaves,  named  Parmelia  and  Dorothy. 
On  the  22d  of  June,  1837,  Yarborongfa  executed  to  the  plain- 
tiff, as  trustee,  a  deed  of  trust  to  sell,  and  pay  a  specified 
number  of  his  creditors.  This  deed  covered  all  the  proper- 
ty described  in  the  aforementioned  deed  to  Richmond;  but 
the  slaves  Parmelia  and  Dorothy  are  not  in  this  deed  par*- 
ticularly  named;  but,  after  describing  certain  property,  it 
contains  these  words  <<and  all  other  property,  either  real  or 
personal,  which  the  said  Joseph  Yarborough  may  now  be 
in  possession  of."  These  words,  we  thir^k,  cai  ry  the  two 
slaves  Parmelia  and  Dorothy.  Both  deeds  were  duly  regis- 
tered, and  that  to  the  plaiifitifi*  on  the  day  after  it  bears  date. 
The  defence  set  up  is,  that  Yarborough  intended  to  have  se« 
cured  by  the  deed  to  Richmond  three  debts  to  other  credit- 
ors, who  are  not  named  thefein;  and  was  prevented  from 
doing  so  by  not  having  the  amount  of  the  debts,  and  that  he 
then  declared  his  intention  to  secure  them,  when  he  could 
come  to  a  settlement  with  the  creditors,  by  giving  orders  on 
the  trustee  to  be  paid  out  of  the  surplus:  in  fulfilment  of 
which  intention,  he  gave  orders  to  those  creditors  at  days 
subsequent  to  his  deed  to  Palmer.    This  defence,  we  are 
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Dee.  1S40  obliged  to  say,  cannot  be  aoatained.    Wbat  aigiit  have 

*rT~*beenthe  eflfoct  of  an  agieement  b^weea  YaxboiDagli,  those 

T       eieditorsy  and  the  trastesy  to  the  porpose  intended  by  Taibo- 

^'jj^^^iough,  we  need  not  now  say,  because  it  is  not  pretended 

theie  was  snch  an  a§rreement.    As  a  meie  intention  on  the 

part  of  the  debtor,  it  could  have  no  cqieraticMiy  until  canied 

out  by  some  fonnal  and  legal  act  on  his  part;  and  firom  the 

power  to  do  such  an  act,  he  cut  himself  off  by  ezecnting 

the  deed  to  the  plaintiffl 

We  are  of  the  opinion  that  the  plaintiff  would,  under  the 
facts  which  appear  in  the  cause,  be  entitled  to  a  decree  for 
an  account,  if  the  trustee  Richmond  was  before  the  court; 
but  he  is  not  An  answer  is  put  in  for  him  by  a  man,  who 
says  he  is  his  agent,  and  that  he  transacted  the  business  for 
him,  as  Richmond^  the  trustee,  was  out  of  tfie  State.  This 
agent  is  not  made  a  party  by  the  bill,  and  his  answer  cannot 
be  noticed  by  us.  We  hoTe^  however,  said  thus  much,  on 
the  supposition  that  a  declaration  made  by  the  court  on  the 
Gbnstruction  of  the  deeds,  might  probably  be  all  tfiat ' 
wanted  by  the  parties  at  present 

Pkb  CuaxABi.  Decree  accordingly. 
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JOHN  S.  WAOE  &  al.  m.  JOHN  M.  DICK&tl.  Dec.  1840 


If  a  triateef  ander  a  misappreheosioa  of  rights  foonded  apon  hia  own 
jadgment,  or  e?en  it  would  seem  apon  the  Jadgment  of  coonsel  (ez- 
«ept  perhapa  in  aoma  very  pecaliar  caaea,)  part  with  the  poaaeaaion  of 
property  to  peisoaa  not  entitled;  it  ia  hia  misfortone,  hat  poblic  policy 
reqairea  that  he  should  be  the  aafferen  becaoae  he  ia  regarded  aa 
having  acted  incaniioosly,  although  innocently. 

Bat  a  trostee  ia  clearly  protected  by  a  judgment  against  him  of  a  com- 
petent tribonalf  in  regard  to  the  anbject  matter  of  aoch  judgment* 
And  it  seema  that  this  protection  ahonld  be  extended  to  him,  in  regard 
to  othei  property,  aimilarly  aitnatedf  which  he  dispoaea  ofinaoqni* 
escence  of  such  judicial  determination— it  being  well  onderatood  that 
he  ia  not  cognizant  of  enor  or  anrprize  therein,  or  any  unfaiineas  in 
procuring  it. 

E?ery  decision  of  a  competent  court  must  be  deemed  to  be  according  to 
the  law  and  the  truth  of  the  case,  until  the  contrary  ia  ahewn. 

Where  a  bill  makea  unfounded  chatgea  of  fraad,  but  the  platatiffa  ware 
infanta,  when  the  matters,  which  the  bill  aeeka  to  inveatigate,  ooAir- 
red,  and  they  had  an  apparent  cause  for  demanding  an  investigation, 
and  may  ha?e  been  misled  into  the  imputationa  by  false  rumor8-*al« 
though  the  bill  ia  diamiaaed,  it  will  be  without  coata* 

This  was  a  bill  filed  in  Person  Court  of  Equity^  at  Spring 
Term,  1836.  The  caase,  having  been  r^fularly  set  for  hear- 
ing at  Fall  Term,  1839,  was  transferred  by  consent  of  par-^ 
ties  to  the  Supreme  Court  The  statement  of  the  case  is  in* 
eluded  in  the  opinion  delifeied  in  this  Court 

Badger  and  Norwood  for  plaintiffs. 
Orahcun  and  Bryan  for  defendants. 

Gaston,  Judge.  The  plaintifi  are,  John  G.  Wade,  Ed- 
mund Wade,  Tinsley  Wade,  Thomas  Wyatt  &  Jane  his 
wite,  Polly  Wade.  Reuben  Long  and  Sarah  his  wife,  Robert 
Wade,  and  James  Wade;  and  the  defendants  are  the  execu- 
tors of  James  Williamson  and  of  Samuel  Painter,  deceased, 
which  said  Samuel  and  James  had  been  the  executors  of 
John  Gwinn,  deceased.  The  bill  was  filed  March  14th, 
1836,  and  charges,  in  substance,  that  John  Gwinn  had  pur- 
chased, at  an  execution  sale  against  Robert  Wade,  a  patcel 

26 
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Dec.  iSiOofnegioes,  and  the  said  Robert  being  connected  with  the 

said  John  by  marriage,  their  wives  being  sisters,  having 

Wade    ^  ''^^  family  of  children  for  whom  the  said  John  had  a  great 

et  ah    regard  and  being  wholly  insolvent,  the  said  John  permitted 

DiokVt  a]  ^^  D^ro^  ^  remain  with  him,  taking  acknowledgements 
'fromhiin,that  he  held  by  hire  from  and  as  thet^iantof 
Gwinn;  that  afterwards  in  the  year  1816,  Gwinn  died,  hav- 
ing duly  executed  a  last  will  whereof  he  appointed  William- 
son and  Painter  executors,  and  wherein  he  makes  the  follow- 
ing disposition  in  regard  to  these  slaves:  "  I  will  and  bequeath 
the  following  negroes  (naming  them)  to  John  G.  Wade, 
Edmund  Wade,  Tinsley  Wade,  Jane  Wade,  Polly  Wade, 
Sally  Wade,  Robert  Wade,  and  James  Wade,  children  of 
Robert  Wade  and  Anne  his  wife;  to  be  equally  divided  a- 
mong  them  when  James  arrives  to  the  age  of  twenty- 
one  years;  the  above  named  negroes,  my  property,  though  in 
the  possession  of  Robert  and  Anne  Wade,  and  such  is  the 
disposition  I  choose  to  nuike  of  them,  and  I  request  my 
friend,  James  Williamson  to  act  ais  trustee  to  the  above  named 
negroes,  for  the  use  (rf'Robert  and  Anne  Wade's  above  named 
children;"  and  it  alleges  that  the  plaintiffi  John,  Edmund, 
Tinsley,  Jane,  Polly,  Sarah,  Robert,  and  James,  are  the  leg- 
atees so  named  and  described  in  the  will  aforesaid.  The 
bill  charges,  that  after  the  death  of  Gwinn,  his  said  execu- 
tors permitted  the  negroes  to  remain  with  Wade  as  their  tes- 
tator had  done,  until  a  short  time  before  Wade's  death  in  tbo 
year  1819;  that  then  Wade  being  wholly  insolvent,  and  Wil- 
liamson, one  of  the  executors,  being  a  creditor  of  his  and  de- 
sirous of  satisiying  this  demand  out  of  the  negroes  so  be- 
queathed to  the  plaintiffs,  suggested  to  one  Duncan  Rose, 
who  was  also  a  creditor  of  the  said  Robert  to  a  small  amount, 
that  Wade  had  acquired  the  title  of  said  slaves  by  his  long 
possession;  that  thereupon  the  said  Rose  obtained  a  judge- 
ment against  Wade  for  about  $50,  9ued  out  execution,  and 
had  it  levied  on  one  of  the  slaves  named  Burwell;  that  at 
.he  sale  Rose  bought  Burwell,  and  Williamson  thereupon,  in 
the  name  of  himself  and  his  co-executors,  instituted  an  action 
of  detinue  against  Rose,  under  the  pretence  of  asserting  the 
beneficial  rights  of  Wade's  children  to  the  negro  Burwell; 
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tfiat  this  was  a  fraadalent  contrivance  on  his  part  to  destroy  Dm.  1840 
their  title;  that  be  hastened  on  the  trial  of  the  suit,  and,  by" 
withholding  the  proper  evidence,  contrived  to  have  a  ver«  et  al. 
diet  and  judgment  rendered  for  the  defeadant;  that  immedi-  ^ 
ately  thereupon  be  procured  one  Jones  to  take  out  administra* 
tion  on  the  estate  of  Wade,  sued  Jones  as  such  administrator 
for  a  stale  demand  against  his  intestate,  levied  an  executioo 
on  thiL  remaining  negroes  except  two,  and  purchased  them  in» 
at  the  sheriff's  sale,  far  below  their  value,  having  stifled  com* 
petition  by  declaring  that  he  was  purchasing  them  in  for  the 
plaintifis.  The  bUi  states  that,  in  1835,  Wiliiamson  died, 
and  these  negroes,  so  bought  by  him,  after  his  death,  came 
to  the  hands  of  the  defendants,  his  executors,  together  with 
a  large  amount  of  assets;  that  Painter,  the  co*executorof  WiU 
liamson,  had  also  died,  leaving  a  valuable  personal  estate, 
which  came  to  the  hands  of  the  other  defendant,  the  said 
Painter's  executor;  and  states  that  the  plaintiffs  have  de- 
layed hitherto  calling  for  any  account  of  these  matters,  be- 
cause they  were  advised  it  was  not  competent  for  them  to  do 
so  until  James  Wade  had  attained  twenty-one  years.  The 
prayer  of  the  bill  is,  that  another  trustee  be  appointed  for 
the  plaintiffir,  for  an  account  of  the  hires  and  profits  of  the 
slaves  and  for  general  relie£ 

The  executor  of  Painter  disclaims  all  personal  knowledge 
of  the  transactions,  allegea  that  his  testator  lived  in  Yirgioia 
and  took  no  part  in  the  management  of  Gwinn's  estate,  and 
insists  that  the  executors  of  Williamson  are  solely  responsi- 
ble to  the  plaintifis. 

The  executors  of  Williamson  answer  that  they  have  no 
personal  knowledge  of  auy  of  the  tranactions,  which  occur- 
red  before  the  death  of  their  testator,  but  allege  that  the 
slaves  in  question  were  not  the  property  of  Gwinn,  or  if  in 
truth  he  had  any  formal  or  colourable  title  thereto,  the  same 
was  held  in  trust  for  Wade,  and  for  the  purpose  of  defraud^ 
ing  and  hindering  Wade's  creditors  from  obtaining  satisfac- 
tion of  their  debts.  They  deny  the  fraud  charged  to  their 
testator  in  relation  to  the  proceedings  of  Rose,  or  the  suit 
prosecuted  against  him,  but  aver  that  Rose,  without  any  in- 
timation from  or  concurrence  of  their  testator,  bad  his  eaco- 
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Dm*  islOcution  levied  upon  one  of  the  negroes,  because  the  same 
"  Wade  ^^^  Wade's  negroes,  and  liable  to  the  satisfaction  of  his 
ei  al.  creditors;  that  at  the  day  of  sale  their  testator  attended  and 
J  publicly  forbade  the  sale,  claiming  the  negroes  as  the  pn>- 
*perty  ot  Gwinn  bequeated  to  the  plaintifis;  that  Rose  hav- 
ing indemnified  the  officer,  the  sale  proceeded  and  Roee 
bought;  that  thereupon,  without  delay,  their  testator  sued 
out  a  writ  of  Detinue,  in  the  name  of  hinfself  and  his  co-ex- 
ecutors, returnable  to  the  February  Term,  1820,  of  Person 
Ck>unty  Court;  that  he  prosecuted  this  suit  earnestly  and  in 
good  feith;  that  it  came  on  for  trial  at  the  December  Term, 
1821,  of  said  court,  when  the  jury  found  a  verdict  for  the 
defendant  on  the  plea  of  non-detinet,  and  the  court  gave 
judgment  accordingly — and  that  this  verdict  was  rendered 
upon  full  proof  that  the  negroes  whieh  Gwinn  bequeathed 
to  Wade's  children  of  which  Burwell  was  one,  were,  in  truth, 
the  negroes  of  Wade,  and  liable  for  his  debts.  The  defend- 
ants further  say,  that,  convinced  by  this  investigation  that 
the  negroes  belonged  to  Wade's  estate,  their  testator  gave  up 
all  claim  to  them — that  thereupon  Robert  Jones  was  appoint- 
ed administrator  of  Wade's  estate,  and,  for  the  purpose  of 
pa3ring  off  the  debts  of  the  intestate  under  an  order  of  court, 
sold  three  of  the  negroes,  viz.  a  negro  woman,  Rachael,  and 
her  two  children,  Hannah  and  Esther,  on  the  20th  of  April, 
1822|  and  that  their  tesCrtor  became^  a  purchaser  of  them, 
as  highest  bidder  at  public  sale  at  the  price  of  0631  60  cts., 
which  they  aver  to  be  not  only  a  fair  but  a  very  high  price, 
and  they  deny  the  charge,  that  he,  in  any  manner,  stifled 
competition  or  gave  out  that  he  was  purchasing  lor  the  plain- 
titb.  They  admit  that  they  have  been  informed  that  he  had 
a  demand  against  Wade,  which  was  prosecuted  to  judgment, 
but  deny  that  the  sale  took  place  under  execution.  They 
further  say,  that  on  the  17th  August,  1822,  the  adrainistra* 
tor,  under  a  like  order  of  court,  sold  another  of  the  negroes, 
named  Russel,  who  was  purchased  by  John  G.  A.  William- 
son, who  afterwards  sold  him  to  their  testator,  and  that  these 
are  the  only  negroes  of  those  named  in  the  will  of  Gwinn, 
whieh  ever  were  in  the  hands  of  their  Testator,  since  his 
abandonment  of  claim  as  executor,  and  the  administration 
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of  them  as  the  property  of  Wade,  and  these  the  testator  hath  Dee;  1840 
held  and  claimed  notoriously,  and,  until  now,  undisputedly,'*'!^^  , 
as  his  absolute  property.  The  defendants  further  say,  that  et  al. 
in  1823,  for  the  purpose  of  olosing  his  administration,  rad  ▼ 
for  the  purpose  of  making  distribution  between  the  widow 
and  children  of  Wade,  the  administrator,  under  an  order  of 
court,  made  sale  of  the  other  two  negroes.  Will  (or  Buck) 
and  Ben;  that  these  were  bought  by  Thomas  Woody,  <<one 
of  the  plaintifis"  at  the  price  of  $1,112  60  cents;  and  that 
shortly  thereaAer  all  the  plaintiffs  settled  with  the  said  ad- 
ministrator, and  received  their  parts  of  these  proceeds  in 
their  character  of  next  of  kin  of  Wade.  It  may  not  be  a- 
miss  to  remark  here  that  it  is  a  mistake  in  this  answer,  and 
a  similar  one  is  to  be  found  in  the  commissioner's  report,  to 
represent  Woody  as  one  of  the  plaintiffi.  He  intermarried 
with  Elizabeth  Harriet  Wade,  who  was  not  a  legatee  in 
Gwinn's  will,  and  not  with  Jane  Wade.  The  latter  inter* 
married  with  Thomas  Wyatt.  The  defendants,  in  their  an- 
swer, deny  that  the  plaintiff  delayed  bringing  suit  during 
the  life  of  their  testator,  because  of  the  pretended  advice 
that  it  was  not  competent  for  them  to  demand  their  negroes 
or  an  account,  until  the  plaintiff  James  should  arrive  at  2l 
years,  and  they'  say  that  the  bequest  of  the  negroes  was  di* 
rect  to  them,  and  vested  an  immediate  interest  in  them,  al-  ' 
though  a  postponement  of  the  division  was  directed,  until 
the  arrival  of  James  at  age;  they  allege  that  John  G.  Wade 
was  of  age  in  1815,  Edmund,  another  of  the  plaintiffii,  in 
1819  or  1820,  and  there  was  nothing  to  prevent  the  plain* 
tiffi,  if  they  conceived  themselves  aggrieved  by  any  of  the 
acts  whereof  they  now  complain,  from  bringing  forward  such 
complaint  while  the  matter  thereof  was  fresh,  and  the  truth 
could  be  ascertained.  They  insist  that  their  testator,  in  all 
his  conduct  which  the  plaintiffs  arraign,  acted  with  perfect 
integrity  and  good  faith,  claim  for  him  and  his  estate  the 
benefit  of  the  act  of  limitations,  barring  actions  of  detinue 
and  trover,  if  not  prosecuted  within  3  years  after  cause  of 
action  accrued,  of  the  act  of  the  General  Assembly  giving  a 
title  to  slaves  to  the  possessor  against  whom  such  action  has 
not  been  prosecuted  within  the  limited  time  aforesaid,  and 
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Dee.  1840  contend  that  he  is  not  precluded  firom  the  benefit  of  these  acts, 
'.  becaase  of  his  being  made  a  trustee  in  the  said  will  for  the 
et  al«    plaintiflb,  tor  that  by  a  proper  construction  thereof,  the  same 

JHcketftI  ^^^  ^^^  bequeathed  to  him  in  trust  for  them,  but  be  was 
*  merely  requested  to  render  any  services  to  them  in  his  power 
as  their  friend. 

A  general  replication  was  taken  to  the  answer  and  piooft 
have  been  offered  on  both  sides.  The  court,  also,  upon  the 
hearing,  being  desirous  of  procuring  some  more  detailed  in- 
formation than  the  proo&  exhibited,  directed,  of  its  own  mo- 
tion, a  special  inquiry.  This  has  been  made  and  considered 
with  the  proofs  in  the  cause. 

The  transactions,  brought  under  judgment  in  this  case^ 
occurred  many  years  ago,  and,  in  respect  to  a  jMirt  of  them, 
it  is  impossible  to  obtaini  now,  precise  and  certain  informa- 
tion. There  are  some,  however,  with  respect  to  which,  we 
can  pronounce  with  much  confidence.  There  is  no  proof 
that  the  late  Mr.  Williamson  procured  Jones  to  administer 
on  the  estate  of  Robert  Wade:  The  chaige  that  he  endeav- 
ored to  stifle  competition  at  the  sale  of  the  negroes  at  which 
he  purchased — that  the  sale  was  made  upon  executions  at 
his  instance — that  he  bought  professedly  for  the  plaintifi, 
and  at  an  under  value — is,  in  all  its  parts,  unfounded.  The 
proofs  are  full,  that  the  sale  was  made  by  the  administrator 
under  an  order  of  court;  that  it  was  conducted,  in  all  res- 
pects, fairly,  and  that  Williamson  purchased  for  himself,  and 
at  high,  certainly  full,  prices.  The  charge  also  that  he  sug- 
gested to  Duncan  Rose  that  Wade  had  acquired  title  to  the 
slaves  in  question  by  adverse  possession,  that  he  instituted 
the  suit  in  bad  faith  and  as  a  cover  to  conceal  his  purpose  of 
applying  the  property  of  the  plaintiflb  to  the  satisfaction  of 
his  stale  demands  against  Wade,  and  that  be  withheld  evi- 
dence in  order  to  prevent  a  decision  of  that  suit  against 
Rose,  is  unsupported  by  proof.  The  suit  appears  to  have 
been  honestly  brought  and  honestly  conducted  under  the  di- 
rection of  respectable  counsel,  and  Rose  positively  repels  any 
collusion  or  understanding,  whatever,  between  him  and  his 
adversary,  either  in  relation  to  his  selling  the  negro  Bnrwell, 
as  the  property  of  WadCi  or  the  suit  brought  in  consequence 
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thet^eof.  Dismissing  therefore  these  charges,  we  are  biotight  Dee.  1840 
to  other  matters,  in  respect  to  which  there  is  less  certainty,  __ 
that  is  to  say,  fir^t,  upon  what  ground  was  the  suit  of  the  et  al. 
executors  of  Gwinn  against  Rose,  determined?  and,  adiy,  ▼ 
was  it  decided  in  conforroily  to  law  and  right?  Upon  the  ^ 
proofs,  we  collect,  that  in  December,  1801,  James  Williamson 
bbtained  a  judgment  in  Person  County  Court  against  Ro- 
bert Wade  by  confession,  for  the  sum  of  £688.  7.  0.  and 
costs;  that  a  fi.  fiu  issued  thereon  and  was  levied  on  cettain 
negroes  and  other  personal  property  of  Wade;  that  upon  this 
fi.  fii.  the  sheriff  returned  that  he  had  sold  to  James  Wil- 
liamson a  n^ro  boy,  Frank,  and  some  other  articles,  and 
had  sold  to  John  Gwinn  negro  woman  Mary  for  £6.  1.  6., 
negro  boy,  Anthony,  for  £68,  0.  6.,  and  negro  woman  Rho- 
da  and  child  for  £186.  0.  6.,  and  thereon  was  endorsed  a  re- 
ceipt from  Williamson  for  £487. 1.  9.  in  part  of  his  judg- 
ment, that  being  the  amount  of  the  sales  after  dedoction  of 
£13. 18. 4.  lor  the  costs  of  the  suit;  and  the  sherijflT  executed 
a  paper  writing,  unattested  however,  and  without  seal,  bear- 
ing date  the  18th  of  January,  1802,  in  the  nature  of  a  bill 
of  sale  to  Owinn  for  the  negroes  so  purchased.  This  instra* 
ment  was  resgistered  upon  the  acknowledgment  of  the  sher- 
iff* at  Term,  1808.  The  only  direct  testimony  as 
to  the  occurrences  at  the  sale,  comes  from  Mrs.  Wade,  the 
widow  of  Robert  Wade  and  mother  of  the  plaintiff^,  who 
states  that  when  her  husband  was  sold  out,  Mr.  Gwinn  bid 
off  Rhode  and  her  child  Jane,  and  on  the  evening  of  the 
day,  told  her  husband,  if  he  wished  to  keep  them,  to  do  so 
until  he  called  for  them;  that  she  saw  no  money  paid,  but 
that  after  the  sale,  the  deputy  sheriff,  her  husband,  Mr.  Gwinn 
and  Mr.  Williamson  retired  to  themselves  to  have  a  settle- 
ment We  have  no  information  from  any  quarter  about  the 
negro  woman  Mary  and  the  negro  boy  Anthony,  which 
Gwinn  bought  at  the  same  time;  but  we  must  presume  that 
these  were  carried  off  by  him.  From  the  testimony  of  this 
witness,  it  appears  that  Mr.  Gwinn  gave  the  young  slave 
Jane  to  her  daughter  and  eldest  child,  Elizabeth  Harriett 
Wade,  and  sold  Joe,  one  of  Rhoda's  children  afterwards  born, 
to  Mr.  Williamson.    During  the  life  of  Gwinn,  Rhode  and 
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Dec.  1840  the  rest  of  her  children  remained  with  Wade,  were  called 
^  .     by  him  Gwinn's  negroes,  and  from  3^ar  to  year,  notes,  for 
•t  aL    small  sums  ibr  their  hire,  were  gitren  by  Wade  to  Gwinn. 
J       After  Gwinn's  death,  such  of  them  as  were  fit  to  be  hired 
^  *'    "out,  were  hired  oat  by  Wade,  under  the  directions  of  Wil- 
liamson, and  the  rest  of  them  remained  with  him  and  the 
iiBimily  until  Wade's  death,  which  happened  about  the  end  of 
the  year  1819.    Shortly  before  his  death,  Duncan  Rose,  who, 
as  one  of  the  firm  of  Rose  &  Chambers,  had  a  demand  a- 
gainst  him  of  about  80  or  85  dollars,  having  received  infor- 
mation from  Wade  himself  that  the  n^roes  were  his  in  trnth, 
but  covered  for  him  by  the  pretended  purchase  of  Gwinn, 
prosecuted  this  demand  to  judgment  and  levied  the  execu- 
tion on  Burwell,  one  of  the  negroes;  when  the  officer  came 
to  levy,  Wade  produced  the  bill  of  sale  from  the  sheriff  to 
Gwinn;  whereupon  the  offieer,  before  be  would  sell,  requir- 
ed from  Rose  a  bond  of  indemnity.     This  was  given;  the 
sale  took  place  in  January,  1820,  and  Rose  bought,  and  Wil- 
liamson instantly  sued  him. 

Afler  Wade's  death  and  until  the  decision  of  this  suit, 
Williamson  hired  out  two  of  the  negroes.  Buck  and  Ben,  as 
appears  from  an  account  current  exhibited  by  the  plaintiff, 
in  which  he  charges  himself,  in  account  with  the  children, 
with  the  amount  of  the  hire  of  Buck  and  Ben,  for  the  years 
1820  and  1821,  and  takes  credit  for  necessaries  furnished 
them  and  for  the  expenses  and  costs  of  their  suit.  The 
plaintiffs  exhibit,  also,  a  letter  from  Williamson  to  Mrs.  Wade, 
dated  February  12th,  1821,  while  this  suit  was  pending,  in 
which  there  are  direct  referenc^8  to  it.  He  commences  by 
complaining  that  after  he  had  hired  Ben  he  understands  that 
she  had  hired  him  to  another  person,  and  states  that  if  that 
is  the  way  in  which  things  are  to  be  done,  *<  he  must  give 
up  all  the  papers  of  Mr.  Gwinn  and  the  law-suit  go  as  the 
direct  of  the  Courf^ — ^then,  after  stating  that  the  man  to 
whom  he  has  hired  Ben  will  yet  take  him  if  she  can  get  him 
back,  and  if  not,  that  he  must  try  <*  what  the  law  will  say 
to  that,"  he  remarks  that  "  he  has  offered  up  all  the  busi- 
ness to  Mr.  Woody,"  (the  husband  of  her  daughter  Elizabeth) 
<<  but  he  will  not  take  it,  and  that  Mr.  Painter  is  out  of  the 
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8tate»  80  as  to  get  hia  advice,"  and  proceeds  to  make  sonde  en-  ^l^*  ^^^ 
fairies  about  the  boy  that  Rose  claims,  and  then  puts  an  en-  "^^^^ 
qoiry  in  these  words:  "  and  should  the  children  gain  the  ne-  et  si. 
^pro,  and  Mr.  Rose  appeals  to  equity,  who  will  answer  thepi^^"*^^^^ 
hill,  I  am  at  a  loss  to  know."  There  is  no  evidence  on  ei- 
ther side,  of  the  occurrences  at  the  trial.  Rose  states  that  he 
had  previously  given  all  the  necessary  instructions  to  his  at- 
torney, and  had  been  told  by  his  attorney,  if  his  presence 
.should  be  required  he  should  be  called.  He  either  resided 
at  the  village  where  the  Ck>urt  was  held,  or  had  a  shop  there, 
which  required  his  attendance  during  Court.  He  was  call- 
ed and  went  to  the  court  house,  and  on  arriving  there  learn- 
ed that  the  cause  had  been  tried.  He  is  under  the  impression, 
from  what  he  has  heard,  that  he  gained  the  suit  upon  the 
statute  of  limitations.  It  appears  from  the  record,  that  the 
defendant  pleaded  non  detinet,  the  statute  of  limitations  and 
release,  and  that  the  jury  rendered  a  verdict  for  the  defen- 
dant "  on  all  the  issues."  There  was  no  motion  for  a  new 
trial  or  ^n  appeal,  and  at  the  same  term  administration  was 
granted  on  the  estate  of  Wade  to  Robert  Jones,  on  his  en- 
tering into  bond  with  James  Woody  and  Moses  Chambers  as 
sureties.  Jones,  the  administrator,  forthwith  took  into  his 
possesion  all  the  negroes,  except  Burwell,  that  bad  been  claim- 
ed and  held  for  Wade's  children,  and  made  return  thereof  in 
Jiis  inventory  to  the  succeeding  March  Term  of  the  Court. 
At  that  term  there  was  an  order  ot  Court  for  the  sale .  of 
jlhoda  and  her  children,  Hannah  and  EiSther,and  these  were 
bought  at  public  auction  by  Williamson,  who  alleged  as  a 
reason  for  giving  such  high  prices,  that  he  owned  Joe,  one 
of  Rhoda's  children,  and  had  a  &vorable  opinion  of  the  fami- 
ly. At  June  Term  following,  there  was  an  order  of  sale  for 
another  of  these  negroes,  Russel,  and  he  was  bought  by  a  son 
of  Mr.  Williamson's;  and  at  November  Term,  1823,  there 
was  an  order  to  sell  the  remaining  two  ne^ifroes,  Will  (or 
JBuck)  and  Ben,  and  these  were  sold,  and  bought  by  James 
Woody.  The  administrator  made  return  to  court  of  all  these 
sales,  and  exhibited  his  account  of  debts  paid,  and  disburse- 
ments, and,  in  November,  1825,  the  balance  found  due  upon 
that  account,  was  distributed  over  and  paid  unto  the  wido^ 
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Dee.  1840  of  Wade  and  the  plaintiffs;  of  whom  John,  Edmnnd  and 
y^^^^  Tinsly  were  then  of  age.  Jane  acted  by  her  husband,  Thorn- 
et  «l.    as  Wyatt,  and  the  remaining  plaintiiis,  Mary,  Sarah,  James 

|.. .  ^  and  Robert  were  represented,  abd  acted  by  the  said  Thomas 
'  Woody,  their  guaidiau.  At  the  time  of  the  sale  by  the  ad- 
ministrator of  Wade  to  Williamson,  John,  the  eldest  of 
Wade's  children,  except  Elizabeth,  who  was  not  a  legatee 
in  Gwinn's  will,  was  about  the  age  of  twenty-one— and 
when  this  bill  was  brought,  James,  the  youngest,  had  not 
quite  attained  that  age.  By  the  will  of  Mr.  Gwinn,  all  hia 
estate,  real  and  personal,  was  given  to  his  wife  with  the  ex- 
ception of  Rhoda  and  her  children. 

From  these  Acts,  the  inference  is  not  to  be  resisted  thai 
the  action  against  Rose  was  decided  upon  the  ground  that 
the  negroes  which  had  been  bought  by  Owinn,  left  with 
Wade  and  bequeathed  lo  Wade's  children,  were,  with  res- 
pect to  Wade's  creditors,  the  property  of  Wade,  and  there- 
fore liable  to  be  taken  in  execution  for  his  debts.  It  was 
upon  this  ground,  Rose  had  undertaken  to  seize  one  of  them, 
and  had  indemnified  the  sheriff  for  selling.  It  was  to  tiy 
this  question  that  the  action  was  brought.  The  length  of 
time,  during  which  Wade  had  been  permitted  to  enjoy  the 
labor  and  profits  of  the  negroes,  was  no  doubt  insisted  npoil 
lis  a  material  circumstance  to  shew  the  alleged  fmudulent 
trust  for  him,  but  it  could  not  be  set  up  pir  ^  as  a  bar  to 
Gwinn's  action,  or  that  of  his  representatives.  Now  if  ic 
could  be  shewn  that  this  decision  was  against  right,  an  in- 
teresting question  might  arise,  whether  Williamson,  acting 
honestly  under  the  belief  that  it  was  right,  and  thereupon 
surrendering  all  the  negroes  to  the  administrator  of  Wade^ 
would  not  be  protected  in  so  acting.  If  a  trustee  under  a 
misapprehension  of  right  founded  upon  his  own  judgment, 
or  even,  it  would  seem,  upon  the  judgment  of  counsel  (er« 
cept  perhaps  in  some  very  peculiar  cases)  parts  with  the  pos- 
session of  property  to  persons  not  entitl^ — ^it  is  his  misfoi^ 
tune,  but  public  policy  requires  that  he  should  be  the  suffer- 
er. See  Dojfle  vs.  Blake,  2  Sch.  &  Lef.  243— Fotr  vs- 
Emery,  6  Yes.  141.  In  such  a  case  he  is  r^rded  as  bar- 
ing acted  incautiously  although  innocently.    But  it  is  well 
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WMtby  of  consideration,  whethw  an  imputation  of  want  of  l>ae,  1840 
caution  can  rest  upon  him  for  acquiaaciog  in  the  correctness 
of  a  judicial  eentencef  pronounced  by  a  competent  tribunal  ei  ,), 
of  his  country— it  being  well  understood  that  he  is  not  cog-  J 
niant  of  error  or  surprise  therein,  or  any  un&imess  in  pro-  ^ 
curing  it  Williamson  is  clearly  protected  by  that  judg- 
ment against  the  demands  of  the  plaintiffs  to  account  to  them 
for  Burwell— the  immediate  subject  of  the  action  in  which 
the  judgment  was  rendered--and  it  would  require  some 
strong  reasons  to  shew,  that  after  a  judicial  decision,  involv- 
ing the  right  of  all  the  negroes,  he  was  bound  in  caution  to 
stand  the  suits  of  the  creditors,  who,  upon  that  decision, 
would  undoubtedly  come  upon  him  as  executor  de  son  iort 
of  Wade  for  the  other  negroes.  But  we  do  not  determine 
that  question,  for  we  feel  ourselves  bound  'to  hold  that  the 
judgment  in  that  suit  was  right.  In  the  first  place,  this  is 
the  presumption  of  law.  Every  decision  of  a  competent 
court  must  be  deemed  to  be  according  to  the  law  and  the 
truth  of  the  case,  until  the  contrary  is  shewn.  The  plaintifl^ 
were  represented  in  that  cause  by  the  executors  of  Gwinn, 
their  trustees — and  it  must  be  held  by  us  until  the  contrary 
is  shewn,  that  it  was  then  rightly  decided  that  the  plaintiffs 
were  not  entitled  to  the  negroes  bequeathed  by  Mr.  Gwinn, 
against  the  creditors  of  their  father.  The  contrary  of  this 
presumption  is  not  shewn.  If  the  facts  which  we  have  as- 
certained, do  not  prove  that  Gwinn's  title  was  nominal,  and 
set  up  for  the  benefit  of  Wade,  they  do  not  disprove  it. 
If  he  honestly  purchased  Rhode  and  her  child  for  himself, 
and  not  under  a  trust  for  Wade,  and  paid  his  money  there- 
for, he  had  a  right  to  allow  Wade,  as  long  as  he  pleased,  the 
benefit  of  their  labor.  But  as  it  is  every-day's  experience 
that  when  embarrassed  men  are  ^<sold  out,"  contrivances  are 
resorted  to  ^'to  cover  their  property"  under  formal  alienations 
to  their  friends,  and  as  the  truth,  in  regard  to  such  fraudu- 
lent alienations,  can  seldom  be  eviscerated  but  by  a  minute 
and  scrupulous  consideration  of  all  the  circumstances  at- 
tending the  transaction,  too  much  stress  ought  not  to  be  laid 
upon  the  mere  forms  that  Gwinn  was  the  highest  bidder,  and 
received  the  evidence  of  title.    It  may  have  been,  notwith^ 
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Dee.  1840  standing,  that  be  either  bought  with  Wade's  money,  or  ' 
^  .     under  engagement  to  hold  for  Wade  after  indemnifying  him- 
•t  al.    self  for  what  he  had  paid,  and  had  bB  indemnified  himaelf. 
i7       ^^^  circumstances  that  Mary,  Anthony,  and  Joe  had  been 
^  ^  *  'appropriated  to  his  use — that  he  gave  one  of  Rhoda's  chil- 
dren to  Wade's  eldest  child — ^that  he  permitted  Wade  to 
have  the  uninterrupted  use  of  Rhoda  and  her  other  children 
for  fourteeen  yeais-^that  in  his  will  he  bequeaths  them — and 
nothing  else— to  the  other  children  of  Wadcj  with  direc- 
tions that  they  shall  be  kept  together  for  twenty  years  more, 
that  is  to  say,  until  James  Wade,  then  but  a  year  old,  shall 
*         attain  full  age — thn  request  that  one  of  the  executors,  James 
Williamson,  who  was  privy  to  the  circumstances  under 
which  he  bought,  and  the  manner  in  which  the  business  was 
arranged  upon  that  purchase,  should  act  as  trustee  of  the 
negroes  which  he  chooses  thus  to  dispose  of^^he  conduct  of 
Williamson,  in  permitting  Wade  to  hire  out  such  of  them 
as  were  fit  to  be  hired,  and,  as  far  as  we  can  discern,  to  re* 
ceive  the  hires-rthe  production  by   Wade  of  the  sheriff's 
bill  of  sale  when  a  creditor  attempts  to  levy — all  these  have 
a  tendency  at  least  to  prove  that  Wade,  by  the  understanding 
of  the  parties,  was  the  beneficial  owner, 

We  think  the  letter,  exhibited  by  the  plaintifb,  greatly 
strengthens  this  inference.  If  there  was  a  man  then  living, 
who  knew  fully  the  true  character  of  this  tn^isaction,  it  was 
Williamson.  It  was  on  a  judgment,  rendered  at  his  instance 
and  by  confession,  thfit  Wade  was  sold  out,  and  the  sale  took 
place  as  soon  after  the  rendition  of  the  judgement  as  it  well 
could;  the  court  was  in  December  and  the  sale  in  January. 
Every  thing  that  was  then  sold,  was  bought  either  by  him- 
self or  Gwinn.  He  was  present  at  the  settlement  with  the 
sheriff  on  account  of  the  purchases,  and  endorsed  on  the  fi, 
fa.  his  receipt  of  the  money  in  part  of  his  judgment,  and  is 
not  only  one  of  the  persons  selected  by  Gwinn  as  deserving 
of  his  general  confidence  and  therefore  fit  to  be  his  executor, 
but,  for  some  reasonor  other,  as  peculiarly  fit  to  act  as  trustee 
of  this  property  for  the  use  of  those  to  whom  Gwinn  bequeaths 
it.  In  this  letter,  which,  throughout,  manifests,  not  only  dis- 
pleasure with  the  widow's  conduct,  but  great  perplexity  be- 
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cause  of  the  *<  lawsuit,"  and  a  desire  to  get  rid  of  bis  entan-  Dm-  1840 
glementB,  and  devolve  them  on  the  other  who  was  connect-  -^  "* 
ed  with  her  and  tRe  children — ^he  states  one  matter  et  «1. 
on  which  he  is  anxious  to  get  infamuUiani  "if  *he-^^^ 
children  gain  the  n^fro,  and  Rose  appeals  to  equity,  who 
>vill  answer  the  bill,  I  amat  a  loss  to  know."  Now  this  can^ 
not  mean  that  he  wants  legal  information  from  her  on  the 
subject  It  would  be  a  strange  quarter  to  apply  to  for  infor- 
mation of  that  character*  And  it  seems  to  us  exceedingly 
difficult  to  give  it  any  meaning  but  one,  and  that  is,  "if  Rose 
files  the  bill  to  investigate  the  alleged  fraud  or  trust,  upon 
the  supposition  of  which  he  sold  the  negro,  and  an  answer 
msst  be  put  in  upon  oath^  what  is  to  be  done  then?  Who 
IS  to  answer  that  bill?  I  know  not."  But  these  are  not  the 
only  considerations  which  tend  to  strengthen  the  presump- 
tion that  the  decision,  in  the  suit,  was  according  to  the 
truth.  The  suit  wastried  in  open  court,  and  involved  a  mat^ 
ter  calculated  to  excite  public  attention.  The  eldest  son  of 
Wade  was  not  then  indeed,  of  age,  but  was  actually  a  clerk 
in  the  employment  of  Rose  and  Chambers.  Woodly  who 
had  married  the  eldest  daughter,  and  whom  Williamson  had 
been  anxious  to  substitute  as  the  person  to  carry  on  the  suit, 
was  at  the  court,  for  he  joined  with  Chambers  as  a  surety  in 
the  administration  bond  of  Jones.  Now  it  seems  mundly 
impossible,  if  the  judgment  had  been  against  right,  that  aa 
impression  to  that  effect  should  not  have  been  made,  and 
some  proof  now  ofibred  to  shew  it  Woodly  and  Chambers 
have  both  been  examined  in  this  suit — ^but  they  testify 
nothing  on  this  point  Instead  of  any  complaints  against  the 
judgment,  there  seems  to  have  been  an  immediate  and  uni- 
versal acquiesence  in  its  justice.  The  executors  renounce 
all  claim  upon  the  property,  as  that  of  their  testator  or  his 
legatees.  An  administrator  of  Wade  is  appointed  by  the 
court— and  one  certainly  approved  of  by  Woodly.  The 
creditors  of  Wade  forbore  from  harrassing  the  estate.  It  was 
disposed  of  upon  the  most  advantageous  terms  upon  credit 
All  the  creditors  were  satisfied — the  balance  due  to  the  fami- 
ly of  Wade  ascertained— those  of  ability  to  act  received 
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Deo.  1840  their  portion  of  it,  and  those  not  of  age  bad  a  guardian  apr 

^  .     pointed,  who  must  have  known  the  whole  transaction.    He 

et  al»    received  their  parts,  and  they  afterwords  received  them  firom 

iMok^tal  ^^*    ^^  after  this  complete  settlement,  no  attempt  was 

*  made  to  break  in  upon  it,  and  no  complaint  uttered  against 

it,  until  1836,  after  both  of  the  trustees  of  the  plaintiffs  were 

dead.    The  excuse  assigned,  for  this  apparent  acquiescence 

on  the  part  of  the  plaintifl^,  is  unfounded  both  in  law  and 

&cL    There  can  be  no  question  but  that  the  bequest  passed 

a  present  interest  to  the  legatees,  and  the  bill  was  filed  before 

the  youngest  child  had  attained  full  ^ge.    It  will  be  noted 

that  this  acquiescence  is  not  regarded  by  us,  as  a  waiver  of 

an  ascertained  right,  or  ratification  of  an  act  confessedly 

wrong,  but  simply  as  matter  of  evidence,  upon  the  enquiry 

whether  there  has  been  a  violation  of  right. 

Having  arrived  at  the  conclusion,  that  the  decision  of  the 
court  against  Rose  rightly  adjudged  thattthe  negroes,  claim* 
ed  by  the  plainti£&  under  the  will  of  John  G  winn,  belonged 
to  their  father's  estate,  so  far,  at  least,  as  his  creditors  were 
concerned,  we  have  no  difficulty  in  dismissing  their  bill. 
The  property  has  been  applied  so  far  as  was  necessary  fi>r 
the  satisfaction  of  these  debts — and  none  can  doubt  but  that 
the  mode  pursued,  and  of  which  they  complain,  has  been 
most  beneficial  to  them — ^by  causing  these  debts  to  be  dis* 
charged  without  a  sacrifice,  and  thus  securing  to  them  a  sur- 
plus which  could  not  otherwise  have  been  realized.  If  the 
executors  of  Gwinn  had  held  on  to  the  property  and  allow* 
ed  themselves  to  be  sued  as  executors  in  their  own  wrong  of 
Wade,  the  plaintiffs  would  probably  have  lost  all. 

We  are  relieved  from  the  necessity  of  considering  the  de- 
fences set  up  because  of  the  statutes  referred  to  in  the  answer; 
and  we  therefore  forbear  firom  intimating  an  opinion  in  re- 
gard to  them. 

The  bill  must  be  dismissed.  We  have  doubted  whethev 
it  ought  not  to  be  dismissed  with  costs,  because  of  the  un^ 
founded  charges  of  firaud  which  it  prefers.  But  most,  if  not 
all,  of  the  plaintiffi,  were  infants,  when  the  matters  occurred 
which  the  bill  seeks  to  investigate,  had  an  apparent  cause  &9 
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demanding  an  investigation,  and  may  have  been  misled  into  ^m*  i^o 
these  imputations  by  false  rumors.    Upon  the  whole  we  dis- 
miss  it  without  costs  to  either  party. 

Per  Cubi  am.  Bill  dismissed,  but  without  costs. 


MEMORANDUM. 

At  the  session  of  the  General  Assembly  1840-1841,  tho 
Honorable  William  H.  Battle,  who  had  been  temporari- 
ly appointed  by  the  Governor  and  Council,  was  elected  a 
Judge  of  the  Superior  Courts  of  Law  and  Equity. 

At  the  same  session,  Matthias  E.  Manlt,  Esquire,  was 
elected  a  Judge  of  the  Superior  Courts  of  Law  and  Equity 
in  the  place  of  the  Honorable  Edward  Hall,  whose  commis* 
sion  had  expired. 

At  the  same  session,  Hugh  McQueen,  Esquire,  was  elect- 
ed Attorney  Genera]  in  the  place  of  John  R.  J.  Daniel,  Es- 
quire, whose  commission  had  expired. 


ECtUITY  CASES 

ARGUED  AND  DETBUMIN^li 
IN 

THESUPREME  COURT 

Of' 


JUNE  TERM,  1841; 


WILLUM  W.  CARSON  and  tOGAN  CARSON,  Adminittraftoitf 
with  the  will  annexed  of  John  Garaoo,  v.  GEORGE  CARSON. 

A.  deTiaed  as  follows :  ••!  give  and  beqaeath  all  my  estate,  real  and  per^  j^^  1341 
oonal,  to  my  eon  L.  C.  to  the  vnpportof  him  and  hie  brother  G.;  that  it^  ^  - 

that  G.  gets  no  more  tliao  what  support  him  eqaal  to  L.  0.  shoatd  ha 
not  be  extravagant."  Held  that  the  legal  eetate  in  all  the  property 
vested  in  L.  C.  bat  a  moiety  of  the  beneficial  interest  belonged  to  G. 

This  was  a  bill  filed  at  March  Term,  1841,  of  Barke  ConH 
of  Equity  by  the  complainants,  as  administrators  with  the 
will  annexed  of  John  Carson,  dec'd,  praying  the  court  to  put 
a  proper  construction  on  the  said  will,  that  Oiey  might  h6 
governed  thereby.  The  bill  alleged  that  the  said  John  Car- 
son had  duly  made  his  last  will  and  testantent,  and  that  the 
same  was  duly  admitted  to  prot>ate,  both  as  to  real  and  per- 
sonal estate,  in  the  following  words,  to-wit:  <<  In  the  name 
of  God,  amen.  I,  John  Carson,  do  make  this  my  last  will 
and  testament.  I  give  and  bequeath  all  my  estate,  real  and 
personal,  to  my  son,  L/ogan  Carson,  to  the  support  of  him 
and  his  brother  George;  that  is,  that  George  gets  no  more 
than  what  support  him  equal  to  Logan — should  he  not  bo 
extravagant."  The  biil  then  alleged  that  the  testator  died 
seized  and  possessed  of  a  very  large  real  and  personal  estate; 
and  that  doubts  had  been  entertained,  and  claims  interposed 
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June  1841  in  cooseqnence  of  those  doabts,  as  to  the  proper  construction 
"'  of  the  will ;  1st,  whether  the  whole  of  the  said  property  vest- 

T  ed  in  the  said  Logan,  subject  only  to  the  charge  of  support- 
CanoD.  iojr  the  said  George;  2d^  whether  the  said  Logan  and  George 
are  tenants  in  common  of  the  said  property,  or  whether  the 
said  Logan  holds  a  moiety  thereof  in  trust  for  the  said  George; 
3d,  whether  the  said  Logan  and  George  are  mere  trustees 
and  hold  said  property,  for  the  next  of  kin  of  the  deceased; 
4th,  whether  the  said  Logan  is  a  trustee  and  holds  said  prop- 
erty in  trust  for  the  next  of  kin,  subject  to  his  and  George's 
support ;  and  6lh,  whether  the  said  Logan  and  the  said 
George  are  entitled  merely  to  their  support  out  said  of  prop- 
erty during  their  lives.  And  the  bill  prayed  the  advice  and 
direction  oi  the  court  in  these  matters.  The  answer  of  George 
Carson,  who  was  alone  made  a  party  defendant,  filed  at  the 
same  term,  admitted  all  the  facts  stated  in  the  bill  and  sub- 
mitted to  any  decree  the  court  might  make  therein.  The  cause 
was  set  for  hearing  by  consent  upon  the  bill  and  answer,  im- 
mediately, and  also  by  consent  transmitted  to  the  Supreme 
Court. 

Z>.  P.  Caldwetty  for  the  plaintiffs,  contended  that  Lo. 
gan  took  the  whole  estate,  subject  only  to  the  support  of 
George  during  his  life,  and  cited  the  following  authorities:— 
Holdfast  V.  Martin^  1  Term  Rep.  41 1.  Powell  on  Devises, 
20  vol.  Law  Lib.  379.  4  Cruise,  237,  238.  Loveacre  t. 
Blight,  Cow  p.  352.  4  Cruise,  158.  BeanY,  Hallejfj  Sth 
Term  Rep.  5.    3  Peters,  117.    4  Kent's  Comou  633,  cote. 

W.  J.  Alexander^  for  the  defendant,  insisted  that  one  moie- 
ty of  the  beneficial  interest  in  the  whole  property  was  devis- 
ed to  George  Carson,  and  cited  Sth  Cruise,  c.  11,  s.  9.  Nevh 
land  V.  Shepherd— Peat  r.  Powell^  Amb.  387.  Challen- 
ger V.  Shepherd^  8  Term  Rep.  597  --Cruise,  c.  11,  s.  21. 

Gaston,  J.  The  object  of  this  bill  is  to  obtain  a  judicial 
coDslmetioD  of  a  will,  so  obscurely  expressed,  that  it  is  im- 
possible to  pronounce  with  confidence  upon  the  intention  of 
\he  testator.  It  is,  indeed,  sufficiently  manifest  that  the  whole 
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legal  interest  in  the  testator's  property  was  given  by  the  will^^wM  I84i 
to  his  son  Logan.    It  is  also  apparent,  that  th*^  beneficial  in-  ~ 
terest  in  this  property  was,  to  some  extent  and  in  some  mode,        , 
designed  to  be  apportioned  between  his  sons  Logan  and  Cumo. 
George.    Tlie  legal  estate  was  not  given  to  Logan  for  his 
benefit  only,  but  for  or  to  <<  the  support  of  him  and  his  bro- 
ther George."    This  was  the  end  and  purpose  of  the  dona- 
tion.   So  far,  therefore,  it  would  seem,  that  George  was  as 
much  the  declared  object  of  the  testator's  bounty  as  Logan, 
and  if  nothing  else  can  be  found  in  the  will,  to  contradict  this 
inference  or  to  shew  a  different  intent,  the  will  must  be  ao 
construed  as  to  secure  to  each  an  equal  share  of  this  bounty. 
The  part  of  the  will,  which  follows,  purports  to  be  explana. 
tory,  but  unfortunately  the  attempted  explanation  is  the  part, 
of  all  others,  the  least  intelligible.      It  is  thus  expressed, 
'<that  is,  that  George  gets  no  more  than  Logan  if  he  be  not 
extravagant"    To  whom  do  these  latter  words  refer?    If  to 
George,  is  he  to  have  more  than  Logan,  provided  be  be  ex- 
travagant?   If  to  Logan,  in  what  degree  is  George's  share  to 
be  enlarged,  because  of  Logan's  extravagance?    It  is  im'pos- 
sible  to  collect,  with  reasonable  assurance,  from  the  explan- 
ation subjoined,  any  information  as  to  the  purpose  of  the  tes- 
tator in  the  previous  part  of  the  will;  and  therefore  the  infer- 
ence, already  drawn  therefrom,  remains  unatTected  by  that 
attempted  explanation.    It  must  be  declared  that  the  defend- 
ant Geoige  is  entitled  to  a  moiety  of  the  beneficial  interest  in 
all  the  testator's  property. 

Per  CuBUM,  Declared  accordingly. 
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NATHANIEL  J0NE8,  Admrnistntor  of  HARDY  JONES, 

WILLIE  T.  JONES. 

JoM  18^1  Where  a  bill  is  filed  for  the  ■ettlement  of  co-partnerehip  accoonte,  and  a 
■  J  referenee  is  made  to  the  master  to  state  accounts,  he  has  a  right  to  ex- 
amine into  and  report  the  existence  and  the  terms  of  the  co-partoer- 
shipt  for  otherwise  he  cannot  correctly  state  the  accoonts. 

When  on  such  ^  bill  the  defendant  admits  an  advance  of  capital  on  each 
side,  an  agreement  for  its  management,  for  the  payment  of  the  charges 
ont  of  the  joint  fnnds,  and  for  a  dividend  of  the  profits,  this  is  an  ad- 
mission of  a  co-partnership. 

When  in  a  co-partnership  there  is  no  speci^c  agreement  as  to  the 
division  of  losses  and  profits,  they  are  to  ha  divided  equally. 

Where  there  is  no  allegation  or  interrogatory  in  the  bill  to  which  the 
defendant's  answer  is  directly  responsive,  as  when  the  defendant  al* 
leges  a  payment,  about  which  nothing  is  alleged  or  asked  in  the 
bill,  the  defendant's  answer  is  not  evidence  for  him. 

liiunu  that,  withool  some  express  stipulation  to  thateffeot,(ontainted  by 
usury),  a  partner  cannot  charge  interest  on  his  advances,  when  he  is  to 
participate  in  the  profits. 

This  was  a  bill  transferred  from  Johnston  Court  of  Equity 
to  the  Supreme  Court  at  Spring  Term,  1841.  The  facts  as 
appearing  pii  the  pleadings,  proofs  and  exceptions  to  the  mas- 
ters report  are  fully  stated  in  the  opinion  of  this  court 

C.  Manly  for  the  plaintiff. 

W'  B.  Haywood  Jr.  for  the  defendant. 

RuFFiN,  C.  J.  The  bill  alleges,  that  in  September,  1836, 
the  plaintiff's  intestate  and  the  defendant  formed  a  co-part- 
nership to  purchase  and  sell  slaves  on  speculation,  on  the  fol- 
lowing terms:  Hardy  Jones  was  to  advance  the  sum  of 
$3360,  and  the  defendant  one  third  part  as  much,  as  capital; 
and  the  defendant  was  to  invest  the  same  and  carry  the  slaves 
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to  the  south-west  for  sale,  pay  all  expenses  out  of  bis  own  pock-  Jon*  ^^^ 
ct,  and  divide  the  profits  equally  between  the  parties;  that,  '"J^ 
accordingly.  Hardy  Jones  advanced  the  said  sum,  and  that       t 
the  defendant  purchased  slaves  on  the  joint  account  and  sold    ^oum. 
them  in  Alabama  and  made  great  profits;  and,  that  Hardy 
died  in  August,  1837,  before  receiving  any  part  of  his  capital 
or  profits,  or  any  settlement  having  been  made  between  the 
parties.    The  bill  is  brought  by  the  plaintiff,  as  administra- 
tor of  Hardy  Jones,  for  an  account  of  the  partnership  and 
payment  of  the  sum  found  due  from  the  defendant. 

The  answer  denies  the  agreement  to  have  been  such  as 
that  stated  in  the  bill.  But  it  admits  that  Hardy  Jones  did 
advance  the  sum  of  $3350,  for  which  the  defendant  gave  him 
a  note;  and  that  it  was  agreed  between  them,  that,  with 
that  sum  and  the  sum  of  $1377  (which  the  defendant  had,) 
slaves  should  be  purchased  and  sold  by  the  defendant,  and  , 
that,  after  defraying  all  the  expenses  of  the  business  out' of 
the  joint  funds,  and  re-imbursing  to  each  of  the  parties  the 
sum  advanced  by  him,  the  surplus  should,  as  profits,  be  divi- 
ded. The  answer  then  states  that  the  defendant  made  a 
purchase  and  sales  of  negroes,  and,  about  Mayor  June,  1837, 
paid  to  the  intestate  the  sum  of  $2200  in  part  of  the  capital 
sum  of  $3360,  for  which  the  defendant  gave  his  note,  and 
which,  he  says,  he  considered  was  loaned  to  him,  and  that  the 
defendant  then  paid  the  further  sum  of  $1000,  as  Hardy's 
one  half  of  the  profits,  after  deducting  the  expenses;  with 
which  Hardy  expressed  himself  satisfied,  and,  upon  the  re- 
ceipt of  which,  each  party  considered  the  accounts  of  the  part- 
nership settled,  and  that  the  defendant  remained  indebted  on-* 
ly  on  his  note  for  the  balance  due  thereon.  The  answer  fur 
ther  states  that  the  expenses  were  $501,  65cts.;  but  that  in 
the  settlement  the  defendant  had  credit  only  for  the  sum  of 
$149  on  that  account,  as  he  did  not  insist  on  more  against 
the  said  Hardy  who  was  his  uncle  and  friend,  and  that  there- 
fore he  had  over  paid  the  intestate.  And  the  answer  then 
states,  that,  for  these  reasons  and  because  there  was  no  written 
agreement  of  co-partnership  between  the  parties,  the  settle- 
ment was  not  reduced  to  writing,  nor  any  receipt  taken  for 
the  said  sum  of  $1000,  the  payment  of  which,  however,  the 
answer  positively  avers. 
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Jane  1811     B7  consiont  the  parties  made  a  reference  to  the  master  to 
j^g,""  state  the  aceount  betireeh  them,  but  without  prejudice.    The 
V       master  made  his  report  and  the  defendant  took  ezceptioDS 
thereunto,  and  the  cause  was  then  removed  to  this  court.    It 
is  now  brought  on,  upon  the  report  and  exceptions. 

The  master  finds  the  partnersliip,  and  that  the  capital  of 
the  plaintiff's  intestate,  to  wit,  S3350,  has  been  paid,  either 
before  or  pending  the  suit,  and  that  the  profits  amounted  to 
S^OO,  after  deducting  all  expenses,  of  which  one  half  be* 
longed  to  the  intestate,  and  the  other  half  to  the  defendant 
In  ascertaining  the  profits,  the  master  did  not  go  into  a  parti* 
cular  account  of  the  cost,  and  of  the  proceeds  of  the  sales,' 
of  the  slaTes,  nor  of  the  expenses,  but  charged  the  gross  sum 
betore  mentioned,  upoii  the  testimcHt^  of  several  witnesses 
of.  the  declarations  of  the  defendant,  that  he  made  that  a^ 
mount  of  profit.    The  defendant's  first  exception  is.  that  the 
master  has  not  allowed  the  defendant  credit  for  the  sum  of 
SS397  65  for  necessary  expenses.    Upon  looking  into  the  de^ 
positions,  we  find  the  master's  report  fully  supported  by  the 
evidence,  on  which  the  master  acted.    It  is  proved  by  three 
witnesses,  and  these  witnesses  of  thedefendant,  that,  imme- 
diately after  his  return  from  the  south-ward  in  May,  1837,  he 
stated  to  each  of  them  distinctly  that,  after  deducting  all  ex- 
penses, he  made  $2800  clear.     If  the  plaintiff  was  satisfied 
with  this,  the  defendant  cannot  complain  that  the  master  did 
not  enquire  further  into  the  particulars,  on  which  the  profits 
would  appear.    Besides,  the  defendant  gave  no  evidence  to 
the  contrary.      The  second  exception  is,  that  it  was  not  re- 
ferred to  the  master  to  enquire  into  the  existence  and  terms 
of  the  partnership;  and,  therefore,  that  he  has  exceeded  his 
power  in  finding  them,  and  that,  moreover,  he  has  so  found 
without  sufficient  or  proper  evidence.      No  part  of  this  ex- 
ception, we  think,  can  be  sustained.      If  there  be  not  a  co- 
partnership, the  proper  mode  of  contesting  its  existence 
would  have  been  to  bring  the  cause  on  for  hearing;  which 
might  have  been  done,  as  the  reference  was  without  preju- 
dice.   But  it  cannot  be  reached  in  the  manner  here  attempt* 
ed,  by  bringing  on  the  case  for  further  directions  on  the  mas* 
ter's  report  and  exceptions;  for  a  reference  to  take  the  ac- 
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counts  in  this  case  necessarily  iftiports,  that  the  partnership '^"^^iwi 
is  established,  since  that  is  the  only  account  sought.      And''''^^Jj^ 
in  taking  it  the  master  must  enquire  into  the  terois,  that  is  ta 
say,  the  capital  to  be  advanced,  and  the  services  to  be  ren- 
dered by  each,  and  the  division  oi  the  pro£itS|  in  older  to  as- 
certain the  balance  between  the  parties.      Therefore,  the  re- 
ference to  the  master  obliged  him  to  assume,  for  the  purposes 
of  the  reference,  the  existence  of  a  copartnership;  and,  to 
enable  him  to  state  the  account  truly  between  the  parties,  to 
ascertain  the  tenns  of  it.     But  in  reality,  the  point  is  not  dis^ 
puted  between  the  parties;  and,  if  the  question  were  made 
upon  a  hearing  of  the  cause,  it  would  be  decided  against  the 
defendant  upon  the  answer.     That  distinctly  admits  an  ad- 
vance of  capital  on  each  side,  an  agreement  for  its  manage- 
ment, for  the  payment  of  the  charges  out  of  the  joint  funds, 
and  for  a  division  of  the  profits;  and  all  this  can  amount  to 
no  less  than  a  partnership.    It  is  true,  in  one  part  of  the  an- 
swer it  is  said,  that  the  defendant  considered  the  sum  advan- 
ced by  Hardy  Jones  was  lent  to  the  defendant.     But  that  is 
not  stated  as  any  part  of  the  agreement  between  the  partiesi 
but  only  as  an  inference  of  the  defendant  from  the  fact,  that 
he  gave  his  note  for  that  sum.    That,  however,  does  not  con- 
vert the  transaction  into  a  loan,  when  it  is  seen  from  othev 
parts  of  the  answer,  that  it  was  not,  in  fact,  a  loan  of  money 
on  interest,  but  was  an  advance  of  capital  for  carrying  on  a 
joint  business.      It  does  not,  indeed,  appear  in  the  proceed- 
ings, when  the  note  was  payable;  so  that  the  transaction  is 
open  to  the  objection  that  the  intestate  was,  by  the  forms  un^ 
der  which  the  parties  acted,  getting  both  interest  on  his  cap- 
ital and  profits  on  his  investment.    Certainly  that  would  not 
be  allowed.     If  the  intestate  resorted  to  this  method,  name- 
ly, the  forming  of  an  apparent  partnership,  as  a  cover  to  e- 
vade  the  statute  of  usury,  the  court  could  give  his  adminis- 
trator no  relief.      But  no  such  defence  is  even  intimated  in 
the  answer.  On  the  contrary,  we  must  take  the  case  to  bav0 
been,  that  the  parties  meant  no  shift  but  a  real  partnership, 
and,  therefore,  there  could  be  no  usury  in  it.  Crilpin  v.  Enr 
derby,  5  Bam.  &  Aid.  954.    The  only  question  then  would 
boi  whether  the  iiUt;stute,  receiving  a  part  of  the  profits. 
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June  1841  could  alsc)  claim  inteiest  on  his  advance,  even  if  the  note,  ta- 
j  ~  ken  for  it,  would,  by  its  terms,  carry  interest.  And  upon 
▼  that  we  should  clearly  think  not — BrapUy  v.  Holmes^  2 
Jonet.  Molloy.  1— at  least  till  the  parties  settled,  and  a  balance  was 
found  due  to  the  intestate  from  the  defendant,  which  was  not 
paid,  and  for  which  the  note  was  considered  as  standing  as  a 
security  from  that  time.  But  there  is  no  exception,  present- 
ing the  case  to  the  court  in  either  of  those  aspects;  and  that 
under  consideration  merely  draws  into  question  the  exist* 
ence  of  the  co-partnership,  as  to  which  the  answer  contains 
an  explicit  admission  of  what  the  court  must  hold  to  be  a  co- 
partnership. 

The  third  exception  is,  that  the  master  has  divided  the 
profits  equally  between  the  parties,  without  evidence  how 
they  ware  to  be  divided  according  to  the  agreement.  The 
answer  lo  this  is,  in  the  first  place,  that,  in  the  absence  of  a 
stipulation  in  the  articles,  the  law  divides  lossles  and  profits 
equally  between  partners,  upon  the  ground  that  equality  is  e- 
quity;  and,  in  the  next  place,  that  the  answer  states  that 
such  was  the  agreement  in  this  case. 

The  fourth  exception  is,  that  the  master  has  not  given  the 
defendant  credit  for  the  sum  of  21000,  as  having  been  paid 
to  the  intestate,  in  fnll  of  or  on  account  of  his  profits,  as  sta- 
ted in  the  answer.  Of  such  payment  no  evidence  is  given 
by  the  defendant,  unless  the  answer  be  evidence  for  him. 
But  we  think  it  is  not.  There  is  no  allegation  iu  the  bill, 
nor  interrogatory  upon  the  supposed  payment  under  consid- 
eration, to  which  that  part  of  the  answer  can  be  deemed  re- 
sponsive. The  plaintiff  does  not  make  the  defendant  his 
witness  on  that  point,  and  therefore  is  not  bound  by  his  an- 
swer. But  the  defendant  brings  forward  the.  fact,  as  matter 
of  avoidance  and  distinct  discharge  of  an  admitted  liability 
and  in  such  a  case  the  rule  is  settled,  that  the  answer  by  it- 
self does  not  establish  the  discharge;  but  it  must  be  proved 
aliunde. 

The  exceptions  must  therefore  all  be  overruled,  and  the 
Teix>rt  confirmed,  and  a  decree  accordingly  for  the  plaintiff 
with  costs. 

Per  Curiam,  Decree  accordingly. 
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JOSEPH  MoD.  POWELL,  by  his  GaaidiaBf 

Dtff. 

DRURY  JONES  and  WILLIAM  ROLES. 

Whew  one  takes,  by  assigmnenl,  a  note,  dae  and  payable  to  the  Guar^  Jane  1841 
dian  of  an  InUnl,  as  guardian,  and  not  in  payment  or  discharge  of  any 
debt  or  demand  due  by  the  infant,  he  is  held  in  eqoit^  to  be  answera- 
ble to  the  infant  either  for  the  note  or  for  the  arooonl  of  if. 

And  this  assignee  is  thus  answerable  lo  the  infant,  though  the  latter  may 
have  obtained  a  judgment  against  the  sureties  on  the  guardian  bond, 
embracing  this  note— and  though  the  said  sureties  may  have  been  in- 
demnified by  the  transfer  of  property  in  a  deed  of  Uosl  to  secnre  them 
against  loss. 

An  Executor  or  administrator  cannot,  according  to  the  rules  of  equity, 
make  a  valid  sale  of  the  assets  of  his  testator,  as  a  security  for,  or  is 
payment  of  his  own  debts. 

The  cases  of  Lockhart  ▼.  PhiUpt^  post.  p.  349,  and  Buniint.^  Sidsi^  t 
De?.&  Bat.  £q.  Rep.  130,  cited  and  approved. 

This  was  a  case  removed  by  consent  from  the  Court  of 
Equity  of  Wake  County  to  the  Supreme  Court.  The  facts 
of  the  case  are  sufficiently  stated  in  the  opinion  delivered  in 
this  court. 

W.  H.  Haywood^  jr.  for  the  plaintiff. 

Winston  for  the  defendants. 

Daniei.,  J.  The  bill  states,  that  Roles  had  been  the  guar- 
dian of  the  plaintiff ;  and  in  that  character  he  had  loaned 
gilQ  56  (money  of  his  ward,)  to  Elizabeth  J.  Powell,  and 
took  her  note  with  surety  payable  to  himself  as  guardian : 
that  Roles  has  become  insolvent  and  has  left  the  State,  and 
has  failed  to  settle  his  accounts  with  the  present  guardian  of 
the  plaintiff,  or  deliver  over  the  note  aforesaid,  but  has  as- 
signed the  said  note  to  Jones  the  other  defendant,  who  at  the 
time  had  notice  that  it  was  held  by  Roles  as  guardian  to  the 
plaintiff,  and  that  it,  upon  its  lace,  was  payable  to  him,  Roles, 
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June  1841  in  thai  character.  The  bill  states,  that  the  said  note  was 
'  PowelT  ^^^  assigned  to  Jones  for  an  7  debt  due  him  by  or  on  account 
▼  of  the  plaintiff.  The  prayer  is,  that  Jones  be  declared  a  trus- 
Jooes.  ^QQ  ^Q^  i^g  decreed  to  account  for  the  said  note.  Jones,  in 
his  answer,  admits  that  Roles  was  guardian  as  stated 
in  the  bill,  and  that  be  has  left  the  State  and  is  now 
insolvent  He  admits,  that  the  said  note  as  mention- 
ed in  the  bill,  was  payable  to  Roles  as  guardian  of  the 
plaintiff.  He  admits,  that  Roles  assigned  the  said  note  to 
him,  whilst  he,  Roles,  was  guardian  of  the  plaintiff.  Jones 
states  that,  at  the  time  of  the  assignment  of  the  note,  Roles 
was  largely  indebted  to  him,  and  had  been  so  for  several 
years;  that  the  said  note  had  been  taken  by  him  in  part  sat- 
isfaction of  said  debt,  and  that  Roles  has  been  credited  fof 
the  same.  Jones  further  states,  that  the  plaintiff  has  obtain, 
ed  a  judgment  against  the  sureties  of  Roles  on  the  guardian 
bond— <and  that  the  said  sureties  are  solvent  and  well  able  to 
pay  the  said  judgment,  and  that  the  claim,  now  in  controver- 
sy, was  included  in  that  judgment.  He  says,  that  Roles,  be- 
fore he  left  this  State,  executed  a  deed  of  trust  in  favor  of  the 
sureties  to  his  guardian  bond,  which  deed  of  trust  covered 
property  sufficient  to  indemnify  the  sureties  against  all  and 
every  demand,  which  could  be  brought  against  them.  Jones 
states  that  the  plaintiff  never  demanded  the  note  of  him  be- 
fore he  filed  the  bill.  There  is  a  replication.  Jones  admits 
that,  at  the  time  he  took  the  assignment  of  the  note,  he  knew 
that  Roles  was  a  trustee  for  the  plaintiff,  and  that  the  said 
note  composed  a  part  of  the  trust  fund.  The  legal  title  to 
the  note  certainly  passed  to  him  by  the  assignment;  but  there 
is  no  rule  of  this  court  better  established,  than  that  such  an 
assignee  shall  be  considered  and  stand  as  a  trustee  for  the  ori- 
ginal cestui  que  trust  to  the  amount  of  the  fund  thus  obtain- 
ed. At  law,  it  has  been  laid  down  that  an  executor  or  ad- 
ministrator may  make  a  valid  sale  of  the  effects  in  satisfac- 
tion of  his  own  private  debt,  although  the  purchaser  knew 
the  goods  sold  were  the  goods  of  th^  testator  or  intestate. — 
But  in  equity  it  seems  to  be  now  established  that  the  execu- 
tor^or  the  administrator  can  make  no  valid  sale  or  pledge 
of  the  assets  as  a  security  for,  or  in  payment  of  his  own  debt: 
on  the  principle  that  the  transaction  itself  gives  the  purcha- 
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ser  or  mortgagee  notice  of  the  misappKcation,  and  necessari-'^i'®  ^^^i 
ly  involves  his  participation  in  the  breach  of  duty.    Williams  p^^^^^ 
on  Executors  612,  t^  the  authorities  there  cited.  It  seemstous,       t 
that  the  two  cases  of  Lockhari  v.  Phillips  and  others^  1  Ire-    ^^^^ 
delPs  Rep.  post  p.  342,  &  Buntin  v  Ricksj  2  Dev.  ^Bat.  E. 
•  Rep.  130,  are  decisive  against  the  defendant  upon  this  point  of 
the  case.  In  the  latter  case  we  held,  that  if  one  assists  an  officer 
of  a  court  in  misapplying  the  proceeds  of  an  ordinary  nego- 
tiable note,  held  by  the  officer  in  trust  for  others,  by  taking 
anassignment  ofthe  note  to  himself,  even  for  value  then 
paid,  he  will  be  affected  with  notice  ot  the  breach  of  trust 
and  in  this^  court  held  liable  to  the  cestui  que  trust. 

Secondly]  Jones  insists,  that,  as  the  plaintiff  has  a  judg- 
ment against  the  sureties  of  his  guardian  for  this  demand,  he 
ought  not  to  have  a  decree  against  him  for  the  same  demand. 
This  is  no  answer,  we  think.  The  judgment  has  not  been 
satisfied.  It  is  like  the  ordinary  case  at  law,  where  the  draw- 
er and  indorser  are  sued  in  separate  actions  at  the  same 
time,  or  where  the  co-trespassers  are  sued  separately,  the 
the  plaintiff  may  have  two  separate  judgments  for  the  same 
demand,  but  he  can  have  but  one  satisfaction.  He  may 
elect  to  have  satisfaction  out  of  which  be  pleases.  The  note 
in  this  court,  belongs  to  the  plaintiff  and  he  is  entitled,  if  he 
chooses,  to  relieve  the  sureties,  by  taking  that  property  from 
Jones.  We  said  in  Buntin  v.  Rieks^  that  the  sureties  of  ah 
insolvent  trustee  will  be  entitled,  in  equity,  to  all  the  reme- 
dies and  securities,  that  were  in  the  power  ofthe  cestui  que 
trust  or  creditors,  against  one,  who  co-operated  in  the  breach 
of  trust,  and  this,  even  before  they  had  paid  to  the  cestui  que 
trust  or  creditors  the  amount  misapplied  by  their  principal. 
The  plaintiff  will  be  doing  only  an  act  of  justice  to  the  secu- 
rities, to  obtain  satisfaction  out  of  the  note  in  question. 

Thirdly]  It  is  said  that  the  sureties  to  the  guardian  bond 
have  a  sufficiency  of  property,  held  for  their  iudenmity  a- 
gainst  the  judgment,  an^that  the  plaintiff  ought  to  be  forced  to 
follow  his  judgment  against  them  tor  satisfaction  rather  than 
go  against  Jones.  There  is  no  cross-bill  filed  to  enable  the 
court  to  ascertain  the  amount  ot  the  fund  left,  if  any,  for  in- 
demnity to  the  sureties.    The  plaintiff  does  not  admit  it;  and 
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Jatw  184t  it  would  not  be  reasonable  to  compel  him  to  go  before  the 
master  for  au  enquiry,  under  the  present  state  of  the  plead- 
ings. Jones,  we  think,  roust  be  compelled  to  surrender  the 
note  in  question  or  account  for  its  avails.  If  there  is  a  fund, 
intended  for  the  indemnity  of  the  sureties,  Jones  perhaps 
may  reach  it  by  an  original  bill  or  in  some  other  way.  The 
plaintiff  is  entitled  also  to  9  diecree  for  his  costs. 

PfiR  CuBiAMi  Decree  accordingly. 


STEPHEN  FOX  AND  OTHERS  vs.  MOSES  W.  ALEXANDER 
AND  OTHERS. 

Where  a  man  takes  a  bond  by  assignment  from  the  guardian  of  an  infant 
the  bond  being  payable  to  the  assignor  as  gnardiao,  the  assignee  is 
considered  in  equity  as  holding  the  bond  in  trust  for  the  infant,  and 
must  account  for  it  accordingly.  And  the  sureties  on  the  guardian 
bood  ha?e  the  ^arae  right,  as  the  ward,  when  they  ha?e  paid  the  sure- 
ty money.    They  then  stand  in  place  of  the  ward. 

The  cases  ofBuniin  ▼.  Biek*^  2  Dev.  &,  Bat.  Eq.  Rep.  130,  and  Powell 
y.Jonet  ante  p.  337,  cited  and  approved. 

This  was  a  bill  in  Equity,  in  which  it  was  alleged  that 
Robert  J.  Dinkins  was  the  guardian  of  Rufus  K.  Dinkins,  an 
infant ;  and  gave  bond  with  the  plaintiffs  as  his  sureties — 
that  in  the  year  1834,  he,  the  said  Rufus  K.  Dinkins,  recov- 
ered ajudgment  against  the  said  Robert  J.  Dinkins  and  the 
said  Stephen  Fox  and  others,  plaintiffs  in  this  suit,  for  the 
8umofS16l7  24  and  costs  of  suit — which  sum  has  been 
collected  by  execution,  and  paid  by  the  plaintiffs— that  the 
said  sum  was  recovered  against  them,  and  paid  by  them  a3 
sureties  to  the  said  guardian  bondr-that  the  said  Robert  J. 
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Dinkins  was  dead  and  insolvent — that  in  his  lifetime  he^"°®^®*^ 
transferred  to  the  defendant,  Moses  W.  Alexander,  a  bond     yojl 
payable  to  the  said  Robert  J.   Dinkins,  as  guardian  of  the        ▼ 
said  Rufus  K.  Dinkins,  and  executed  and  due  by  the  other  ^'®***^^®' 
defendants  mentioned  in  the  bill — ^that  the  defendant  Alex-     / 
ander  well  knew  that  the  said  Robert  J.  Dinkins  was  insol- 
vent and  received  the  said  note  payable  to  him  as  guardian 
aforesaid  in  discharge  of  a  debt  due  from  the  said  Robert  J- 
Dinkins  individually.    And  they  prayed  to  be  substituted  in 
place  of  the  ward,  whose  securities  they  were  and  whom 
they  had  paid,  and  that  the  said  plaintifl^  might  be  indemni- 
fied as  far  as  they  could  be  out  of  the  said  note  &c.    And 
that  the  defendant  Alexander  be  enjoined  from  receiving  the 
said  money.  The  defendant  Alexander  admitted  that  he  knew 
the  said  bond  or  note  was  payable  to  the  guardian  of  R.  K. 
Dinkins.    And  that  it  was  paid  to  him  in  discharge  of  an 
individual  debt  from  the  guardian,  but  denied,  that  he  knew 
the  guardian  was  insolvent.    On  the  hearing,  the  injunction 
was  ordered  to  be  continued,  from  which  order  the  plaintifis 
prayed  and  obtained  an  appeal. 

TF.  /.  Alexander  for  the  plaintiff. 

Z>.  F.  Caldwell  for  the  defendant. 

Daniel,  J.  The  defendant  Alexander  at  the  time  he  took 
the  assignment  from  Robert  Dinkins  of  the  bond,  mention- 
ed in  the  pleadings,  knew  that  it  was  held  by  the  said  Robert 
as  Guardian  to  his  ward  Rufus  K.  Dinkins.  The  bond  on 
its  face  was  made  payable  to  "Robert  Dinkins,  guardian  'of 
Rufus  K.  Dinkins."  The  guardian  became  insolvent  and  is 
now  dead.  The  defendant,  by  the  rules  of  a  Court  of  Equity, 
became  a  trustee  to  the  ward  for  the  amount  of  the  bond. 
The  plaintiffs,  as  sureties  to  the  guardian  bond,  have  been 
compelled  to  pay  the  ward  the  amount  of  this  debt.  They 
have  a  right,  therefore,  in  a  Court  of  Equity,  to  stand  in  the 
place  of  the  ward,  and  follow  the  trust  fund  and  recover  sat- 
isfaction to  that  amount,  now  in  the  hands  of  the  de- 
fendant, Alexander,  or  in  the  master's  office.  The  plain- 
tiffii  have  a  superior  equity  to   that  of  the   defendant 
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Jane  1841  AlexcDder.  The  decision  of  (he  Judge  we  think  was 
correct,  and  it  is  in  accordance  with  the  cases  of  jBim/in 
y.  Ricks^  2  Dev.  &  Bat.  Eq.  Rep.  and  Powell  v.  Jones,  deci- 
ded at  this  term  {ante  p.  337).  This  opinion  will  be  certified 
&c.  and  the  appellant  mast  pay  the  costs  of  this  court* 

Per  Curiam,  Decree  accordingly. 


ELIZA  LOCKHART  &  al.  per  Gaaidiao, 

WM.H.  PHILIPS  &al.* 

A  goardian  of  infaots,  having  bonds  payable  to  btm«  as  gnaidian  of  the 
wards,  transferred  them  without  indorsement  to  one  of  his  creditors, 
as  a  secarity  for  his  own  debt  and  became  insolvent.  Beld  that  the  as- 
signee, having  notice  that  the  debts  belonged  to  the  wards,  acquired  no 
right  by  the  ascignment,  and  a  Coart  of  Equity  will  restrain  him  from 
collecting  the  debts  and  compel  the  debtor,  who  is  made  a  party  to  the 
bill,  to  pay  the  amount  to  the  infants. 

In  such  a  case  full  costs  are  awarded  against  the  guardian  and  the 
assignee. 

This  was  a  bill  filed  at  Fall  Term,  1839,  of  Orange  Court 
of  Equity.  Answers  were  put  in,  replications  made;  and  the 
cause  set  for  hearing  and  transmitted  to  the  Supreme  Court. 
The  fgcts  are  set  forth  in  the  opinion  delivered  in  this  court. 

No  counsel  appeared  for  the  plaintiff  in  this  court. 
TFm.  A.  Oraham  for  the  defendant. 


*Thi8  case  was  decided  at  Jane  Term,  1839,  bnt  hat  not  hentofefe 
been  reported. 
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Daniel,  J.  Campbell  and  Parish,  two  of  the  defendants^  Jone  1839 
executed  two  bonds  to  the  master  of  the  court  of  equity,  for 
the  purchase  money  of  a  tract  of  land,  sold  by  the  order  of  y 
the  court.  Phillips,  (another  defendant,)  by  permission  of  Pl"llip«- 
the  court  obtained  possession  of  the  bonds,  as  the  guardian  to 
the  plaintifl^.  Phillips  prevailed  on  the  obligors  to  take  up 
the  two  bonds,  thus  given  to  the  master,  and  execute  to 
him,  as  guardian  to  the  plaintiffs,  two  other  bonds  for  the 
same  amount.  Phillips  then  either  sold,  without  endorse- 
ment, or  mortgaged  these  bonds,  to  Dr.  Thomas  faddis. 
Faddis  had  notice,  at  the  time  of  his  purchase,  that  Phillips 
held  the  bonds  in  trust,  as  guardian  of  the  plaintiffit.  Phil- 
lips has  become  insolvent  or  nearly  so,  and  the  securities  to 
his  guardian  bond  are  also  insolvent.  The  bill  is  filed  to  re- 
strain Campbell  and  Parish  from  paying  to  Faddis,  and  Fad- 
dis from  collecting  or  tranferringthe  bonds,  and  for  the  pay- 
ment of  the  money  to  the  plaintifl&i.  All  the  material  allega- 
tions in  the  bill  are  admitted  in  the  answers.  We  are  of  the 
opinion,  that  as  Faddis  purchased  the  bonds,  with  notice  of 
the  trust  in  favor  of  the  plaintift,  his  equity  is  not  equal  to 
thnt  of  the  plaintiff's,  which  is  prior  in  time,  and  prior  in 
right  We  are  of  the  opinion,  that  they,  Campbell  and  Par- 
ish, pay  to  the  plaintiffs  the  purchase  money  due  on  the  said 
bonds.  And  that  Phillips  and  Faddis,  and  all  claiming  un- 
der them,  be  restrained  from  enforcing  the  collection  of  said 
bonds  at  law,  and  that  plaintiffs  recover  costs  of  the  defend- 
ants Phillips  and  Faddis.  The  decree  will  be  for  the  plain- 
tiffs accordingly. 

Per  Curiam,  Decree  accordingly. 
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THOMAS  DAVIS 

WILLIAM  AND  ELIZ.  McNEIL,  Ei'rs.  kc. 

J       |Q^,  Whetttk  bill  of  injuDction  has  been  filed «agaf net  x^o  ciccntow,  and 
^  there  is  no  neceasiiy  for  the  aevering  in  their  answers,  separflte  eoati 

should  not  be  allowed  to  each. 
If  Bach  has  been  the  judgment  of  the  court  below,  upon  the  dissolotioa 
of  tne  injunction,  anci  the  case,  being  continued  as  an  original  bill,  af- 
terwards comes  up  to  this  court,  and  the  bin  be  dismissed,  no  attor- 
ney's fee  will  be  allowed  to  be  taxed  for  the  defehdaht 

This  was  a  bill  in  Equity,  filed  in  Camberland  Snperior 
Court,  at  Spring  Tenn,  184  L.  Answers  were  put  in,  and  o- 
ther  pleadings  bad  until  the  Fall  Term,  1840,  when  the 
cause  was  removed  to  the  Supreme  Court.  The  facts  and 
state  of  the  pleadings  are  sufficiently  disclosed  in  the  opin- 
ion of  the  court. 

No  counsel  appeared  for  either  party  in  this  court. 

Daniel,  J.  The  defendants,  as  the  executors  of  Daniel 
McNeil,  obtained  against  the  plaintiff  judgment  at  law  on 
two  bonds.  The  plainti£&  filed  this  bill,  and  obtained  an 
injunction  restraining  execution  on  the  judgments.  The 
plaintiff,  in  his  bill,  states,  that  the  two  bonds  were  given  by 
him  to  Daniel  McNeil,  for  two  years  rent  of  a  saw  mill  and 
timber  lands  for  the  use  of  said  mill :  and  the  mill  being  then 
outof  repair,  thesaid  McNeil  was  to  put  it  in  repair:  that  Mc- 
Neil, neglected  to  repair;  and  before  the  expiration  of  the  first 
year  of  the  term,  and  before  he  had  used  the  mill  or  cut  any 
timber  from  the  laud,  the  mill  fell  down  and  became  a  total 
ruin.  The  bill  states,  that  the  parties  then  entered  into  a 
new  arrangement,  as  follows:  McNeill  was  to  find  timber 
and  materials  at  the  site  of  the  old  mill  for  the  construction 
of  a  new  mill,  and  was  to  furnish  laborers.    And  the  plain- 
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liff,  who  is  a  mill-wrigbt,  was  to  condoct  the  work  and  to  be  J°p^  |S^^ 
paid  for  the  same,  and  to  have  and  us^  the  mill  and  the  tim-»  jy^y-^ 
her  ou  the  land,  for  a  space  ^of  time  equal  to  the  unexpired  ▼  ^ 
residue  of  the  aforesaid  term  of  two  years.  And  it  was  ex-*  McNeil, 
pressly  agreed  that  if  the  mill  was  not  repaired  or  rebuilt  as 
aforesaid,  the  plaintiff  was  to  be  dischaiged  from  ail  liability 
on  the  aforesaid  two  bonds.  The  bill  states  that  McNeil 
neglected  to  furnish  timber,  materials  or  hands  for  the  re- 
building :  that  they  then  came  to  a  final  agreement,  that  each 
should  be  discharged  from  both  the  aforesaid  contracts;  and 
that  the  plaintiff  particularly  should  be  discharged  from  the 
payment  of  the  two  bonds.  The  defendants  answer,  and 
state,  that  the  plaintiff  gave  the  bonds  for  the  two  years  rent 
of  a  grist  and  saw-mill :  that  the  mills  were  in  repair  at  the 
commencement  of  the  lease,  and  that  the  plaintiff  agreed  to 
keep  them  in  repair  during  the  term:  that  he  took  them  inta 
his  possession,  and  made  considerable  profits :  that  the  dan» 
was  broken  by  a  freshet  in  the  stream,  m  consequence  of  tbef 
negligence  of  the  plaintiff's  millers.  They  deny  that  theii 
testator  ever  agreed  to  rescind  the  contract  and  surrender  the 
bonds  or  discharge  the  plaintiff  from  the  payment  of  them 
The  injunction  was  dissolved.  The  answer  was  replied  to. 
and  the  bill  retained  as  an  original  bill.  The  plaintiff  has 
taken  depositions,  and  has  now  brought  on  the  cause  for  a 
hearing.  We  have  examined  the  depositions,  and  they  en- 
tirely fail  to  establish  the  case  made  by  the  bill.  There  is  no 
proof  in  the  cause,  that  McNeil  ever  i^reed  to  discharge  the 
plaintiff  from  the  payment  of  the  two  bonds.  The  bill  must 
be  dismissed  with  costs— no  attorney's  fee  in  ttiis  case  to  be 
taxed  against  the  plaintiff,  as  he  paid  two  attorneys'  fees  on 
the  dissolution  of  the  injunction,  when  there  was  no  necessity' 
for  separate  answers  by  the  executors. 

PsR  Curiam,  Decree  accordingly. 
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BARTHEUSS,CRAWLEY«t.  AU6USTIN  TIMBERLAKE. 

June  1641  '^^  plaintiff  filed  his  bill  alleging  that  in  a  deed  he  had  given  to  the  de- 
_  ____  fendant  for  a  tract  of  land,  he  had  throa«h  mistake,  sarprize,  and  igno- 
rance and  without  consideration,  inserted  a  release  for  all  the  purchase 
money,  when  he  had  only  received  a  part,  and  that  the  defendant  had 
pleaded  this  release  at  law,  and  the  plsintiff  prayed  for  a  discovery  and 
for  relief  on  the  grounds  stated.  To  this  bill  the  defendant  pleaded  in 
bar  the  release  itself.  Held  that  this  plea  was  not  good,  because  nei- 
ther the  plea  nor  an  answer  accompanying  it,  denied  the  grounds,  on 
which  the  plaintiff  sought  to  be  relieved  from  the  release. 
It  is  yet  doubtful  in  this  State,  whether  a  vendor  of  land  has  any*  andt  if 
any,  what  lien,  as  against  the  vendee,  for  the  purchase  money. 

This  was  an  appeal  from  the  decree  of  his  Honor  Judge 
Pearson,  at  the  Spring  Term,  1841,  of  Caswell  Court  of 
Equity.  The  defendant  pleaded  to  the  plaintiff's  bill ;  the 
plaintiff' demurred  to  the  plea,  and  the  presiding  Judge  over- 
ruled the  demurrer,  sustained  the  plea,  and  directed  the  bill  to 
be  dismissed.  From  this  decree  the  plaintiff  appealed  to  the 
Supreme  Court.  The  nature  of  the  pleadings,  involving  the 
points  decided  by  this  court,  is  sufficiently  disclosed  in  the 
opinion  delivered  by  the  court. 

James  7.  Morehead  for  the  plaintiff*. 
William  A.  Graham  for  the  defendant 

RxjFPiN,  C.  J.  On  the  11th  day  of  November,  1835,  the 
plaintiff* and  defendant  entered  into  articles,  whereby  the 
plaintiff*  agreed  to  sell  to  the  other  party  a  tract  of  land  lying 
in  Caswell  County  and  containing  160  acres,  at  and  for  the 
price  of  $1,700;  which  the  defendant  agreed  to  pay  on  or  be- 
fore the  25th  of  December,  1836;  upon  which  payment  being 
made,  the  plaintiff  obliged  himself  to  convey  to  the  defend- 
ant in  fee,  and  let  him  into  possession. 
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Before  and  during  the  moDth  of  February,  1837,  the  defen-  lane  1841 
ant  made  payments  on  the  contract  amounting,  altogether,  to       ' 
the  sum  of  $1,133;  and  then  the  plaintiff  executed  and  dehv-    ^^ 
ered  a  deed  in  fee  to  the  defendant,  who  thereupon  took  pos-  '^^^' 
session  of  the  land  and  has  been  ever  since  in  the  enjoyment 
of  it. 

The  bill  states  that  the  deed  was  prepared  before  hand  by 
a  person,  who  expected  that  the  whole  purchase  money  would 
be  paid,  and  who  also  believed  it  to  be  proper  and  necessary 
to  the  operation  of  the  deed,  that  the  whole  consideration  and 
its  satisfaction  should  be  stated  in  the  instrument;  and  that, 
for  those  reasons,  he  inserted  therein  a  clause,  acknowledging 
the  receipt  of  the  whole  purchase  money  by  the  plaintiff: 
and  also  that  the  plaintiff,  not  knowing  the  legal  effect  of 
such  a  clause,  executed  and  delivered  the  deed  to  the  defend- 
ant, without  receiving  any  more  of  the  purchase  money  than 
$1,133,  as  aforesaid,  and  believing  that  the  defendant  was 
liable  and  would  pay  to  him  the  balance  thereof  and  the  in- 
terest thereon.  But  the  defendant  has  refused  to  make  any 
further  payment;  and  to  an  action  at  law  for  the  balance 
pleaded  the  said  deed,  as  a  release,  which  caused  the  plaintiff 
to  be  nonsuited,  and  defeated  of  the  recovery  of  the  money, 
still  justly  due  in  respect  of  the  said  land  and  the  sale  to  the 
defendant. 

The  prayer  of  the  bill  is,  that  the  defendant  may  set  forth 
and  discover  what  payments  he  made  in  discharge  of  the 
purchase  money;  and  whether  a  balance,  and  what  remains 
due  on  that  account  to  the  plaintiff;  and  whether  the  plaintiff 
intended  to  give  up  such  balance  or  any  part  thereof  without 
receiving  payment;  and  whether  it  was  at  the  time  of  its  exe. 
cution,  believed  by  the  parties  that  the  deed  in  its  present 
form  would  extinguish  the  plaintifi's  demand  or  was  so  in- 
tended to  do;  and  whether,  if  such  be  its  effect,  the  plain- 
tiff did  not,  in  the  belief  of  the  defendant,  execute  the  said 
deed  in  ignorance  of  such  effect  and  by  mistake:  and  that  the 
plaintiff  may  have  an  accouut,  and  a  decree  for  the  balance 
that  may  be  found  due  to  him  in  the  premises,  to  be  paid  by 
the  defendant,  or  raised  out  of  the  land;  and  for  general 
relief. 
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Jttiie'1841     The  defendant  by  plea  set  forth  the  deed  made  by  the 
"^^Ij^r*  plaintiff  (as  the  same  is  stated  in  the  bill,)  and  insisted  on  the 
r      acknowledgment  ofthe  receipt  of  the  purchase  money,  con- 
Tia^er^  tained  therein,  as  a  release.    And  on  the  argument  of  the 
plea  it  was  held  by  the  court,  that  equity  could  not  give  re- 
lief, against  the  acquittance  and  release  contained  in  the  deed; 
and,  therefore,  the  plea  was  allowed  and  the  bill  dismissed. 
From  the  decree  the  plaintiff  appealed. 

If  this  cause  were  before  an  English  Chancellor,  there 
would  be  no  hesitation  in  overruling  the  plea,  upon  the 
ground  of  the  vendor's  lien;  which  is  familiar  doctrine  in 
that  country.  It  is  founded  on  the  principle  of  justice,  that 
upon  a  sale  and  conveyance  (he  purchase  money  not  being 
paid,  the  vendor  is  a  trustee  for  the  other  party;  and  he  must, 
of  course,  answer  as  to  the  matter  which  converts  him  into 
a  trustee.  As  long  ago  as  the  case  of  Copping  v.  Capping^ 
2  Pr.  Wms.  291,  it  was  held,  that  a  receipt  for  the  purchase 
money  made  no  difference,  if  the  money  was  not  actually 
paid;  and  as  there  was  no  proof  nor  allegation  there  of  the 
payment  of  the  purchase  money,  the  court,  notwithstanding 
the  receipt,  would  not  send  the  point  to  a  master  for  an 
enquiry. 

The  same  opinion  was  entertained  by  Lord  Redesdalb  in 
Hughes  V,  Kearney,  1  Sch.  &  Lef.  132;  in  which  a  promis- 
sory note,  payable  to  a  trustee,  was  taken  for  a  balance  of  the 
purchase  naoney,  and  an  acquittance  for  the  whole  inserted 
in  the  deed;  and  yet,  the  land  was  held  bound  for  that  bal- 
ance. Thus,  the  estate  is  deemed  a  security  for  the  purchase 
money,  whatever  ^orm  the  transaction  may  assume,  and  it  so 
remains,  except  in  those  cases  in  which  the  vendor  is  sup. 
posed  to  have  given  up  this,  by  taking  another  and  a  distinct 
security. 

If  this  equity  is  to  be  recognised  here,  even  as  between  ven- 
dor and  vendee— -a  point,  that,  perhaps,  cannot  be  said  to  be 
entirely  settled — it  disposes  of  the  case  for  the  plaintiff;  for 
every  plea  admits  the  bill,  and  interposes  other  and  particu- 
lar matter  in  bar.  We  do  not,  however,  find  it  necessary  to 
considei  of  this  equity  further  in  this  case;  for  if  an  equitable 
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lien  does  not  hold  with  us  to  any  purpose,  the  plea  is,  nev-  J°b*  1^41 
ertheless,  bad,  for  other  reasons.  Crawled 

It  may  be  taken,  that  the  scope  of  the  bill  is  the  limited  one  v 
merely,  of  getting  rid  of  the  release,  as  having  been  inserted  '^^f^^ 
ignorantly  in  the  deed,  and  its  execution  obtained  from  the 
plaintiff  by  surprise,  inasmuch  as  it  was  not  founded  on  the 
consideration  imported  in  it,  namely,  the  payment  of  the  pur- 
chase money,  nor  any  other  valuable  or  meritorious  consid- 
eration, and  there  does  not  appear  to  have  been  any  intention 
in  the  plaintiff  to  abandon  or  extinguish  his  demand,  thus  ob- 
viously just.  To  a  bill  stating  such  a  case  and  seeking  to 
have  a  release,  a  release  thus  obtained,  put  out  of  the  plain- 
tiff's way,  the  question  is,  whether  the  defendant  can,  by  way 
of  plea,  oppose  that  very  release,  as  a  bar:  that  is  to  say,  the 
release,  nakedly?    We  think,  very  clearly  not. 

It  is  true  that  to  a  bill,  which  seeks  relief  against  a  release, 
a  plea  of  the  same  release  may  be  good.  It  is  so  if  upon  the 
bill  there  appears  matter  upon  which  it  is  fit  the  release 
should  be  supported  in  equity  as  well  as  at  law;  as  in  Orif- 
JUh  V.  Manser  6f  Vaughan,  Hardr.  168,  where  the  bill  itself 
stated  a  valuable  consideration  for  the  impeached  release, 
and,  therefore,  a  plea  of  the  release,  per  se^  was  allowed. 
But  the  bill  gives  no  such  colour  or  support  to  this  release; 
and,  on  the  contrary,  states,  as  grounds  for  impeaching  it, 
that  it  was  obtained  without  consideration,  and  without  due 
information  and  deliberation  on  the  part  af  the  plaintiff,  and 
in  ignorance  of  its  operation;  and,  for  those  reasons^  the 
plaintiff  claims  to  be  relieved.  A  plea  of  the  release,  nakedly, 
in  such  a  case,  and  not  noticing  at  all  those  circumstances 
and  defects  imputed  by  the  bill  to  the  release,  manifestly 
evades  the  charges  of  the  bill,  and  leaves  the  gist  of  the  equi- 
ty untouched.  It  is,  perhaps,  not  entirely  settled,  in  what 
way,  as  the  most  proper,  those  circumstances  of  fraud  or  sur- 
prise, when  alleged  in  the  bill,  are  to  be  met  by  the  defend- 
ant. As  the  nature  of  a  plea,  generally  speaking,  is  to  admit  •  « 
the  bill  and  allege  some  short  point,  upon  which,  if  issue  be 
joined  and  found  for  the  defendant,  the  cause  is  at  an  end,  it 
has  been  doubted,  whether  a  plea  should  be  extended  to  the 
articular  circumstances  stated  in  avoidance,  in  the  bill;  and 
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Jane  1841  whether  those  matters  be  not  the  proper  subjects  of  an  en- 
Ij^^j     swer.    Bayley  v.  Adams,  6  Ves.  586.     Yet  by  some  it 
V       seems  to  have  been  thought,  that  every  plea  mast  be  perfect 
Timber-  in  itself,  so  as  to  contain  a  complete  bar  to  the  bill,  and,  there- 
fore,  ought  to  contain  full  negative  averments  touching  the 
particular  circumstances,  on  which  the  claim  to  relief  against 
the  instrument  rests.    It  seems,  however,  at  least  necessary, 
according  to  Lord  Eldon's  opinion  in  Bayley  v.  Adams^ 
that  those  charges  must  be  met  by  general  averments  in  the 
plea,  and  that  supported  by  particular  denials  in  an  answer: 
so  that,  in  someway,  all  the  equitable  grounds  for  impeach- 
ing the  release  shall  be  denied.    Here  there  is  no  answer; 
and  the  plea  has  no  averment,  either  particular  or  general,  as 
to  anyone  of  the  faots  stated  as  the  grounds  of  the  plaintiff's 
equity.    A  Court  of  Equity  does  not  sustain  these  shorthand 
bars,  such  as  a  release,  a  stated  account  and  the  like,  unless 
they  be  pleaded  as  not  only  existing  instruments,  but  also  as 
being  fair  and  true  and  proper  to  be  equitably  enforced.    In 
a  plea  on  an  account  stated,  if  error  or  fraud  be  charged,  they 
must  be  denied,  as  also  in  an  answer;  and  if  error  or  fraud 
be  not  charged,  yet  the  defendant  must  by  the  plea  aver  that 
the  account  is  just  and  true  to  the  best  of  his  knoweledge. 
Mitf  PI.  (Jeremy's  Ed.)  260.    So,  if  an  award  be  pleaded  to 
a  bill  to  set  aside  the  award  and  open  the  accounts,  chaigesof 
firaud  or  partiality  must  be  denied  in  the  plea  and  that  sup- 
ported by  an  answer  showing  the  arbitrators  not  to  have  been 
partial  or  corrupt.    So,  with  respect  to  (his  particular  sub- 
ject of  a  release,  now  before  us,  Lord  Redesd ale  states.  Id. 
263,  that  the  plea  of  release  mux/ set  out  the  considera- 
tion^ upon  which  it  was  made,  if  it  be  impeached  in  that  point; 
and  this  for  the  very  sufficient  reason,  that  the  release,if  found- 
ed on  a  bad  consideration,  or  not  on  a  sufficient  one,  ought 
not  to  protect  the  party  from  discovering  such  consideration 
or  want  of  consideration,    in  other  words,  the  release,  unless 
-     *  fairly  obtained  and  on  a  proper  consideration,  ought  not  to 
preclude  the  court  from  going  into  the  case  and  dealing  out 
justice  to  the  parties  acccording  to  its  real  fiicts.  Roche  v. 
Morgell,  2  Sch.  ifc  Lef.  721. 
Here  as  respects  the  unpaid  balance  of  the  purchase  mo* 
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oey,  the  Telease  is  without  aoy  consideiation,  and  appears  toJone  1841 
be  founded  on  mistake  and  surprise,  as  alleged  in  the  bill. 
Whether  those  allegations  be  true  or  not,  the  defendant  must 
admit  or  deny,  and,  as  his  plea  takes  no  notice  of  them,  he 
must  answer  and  make  a  discorery  on  those  points.  The 
decree  made  below  must  therefore  be  reversed,  with  costs  in 
this  court;  and  the  plea  overruled,  with  costs  in  the  court 
below,  and  the  cause  remanded,  to  be  further  proceeded  in,  ac- 
cording to  what  may  be  just  and  right. 

Per  Curiam,  Decree  accordingly. 


BENJAMIN  WHICKER  w.  MATTHEW  CREWS. 

Where  a  negotiation  for  the  pnrehue  of  a  tract  of  land  was  pending  for 
several  months,  and  the  plaintiff  had  soffleieat  opportanities  of  inform- 
ing himtfelf  as  to  its  localities  and  boundaries^  he  cannot  bring  a  bill  to 
be  relieved  against  the  purchase,  especially  when  he  has  no  proof  of 
misrepreseutations  by  the  defendaut. 

This  was  a  suit  in  Equity,  which,  after  having  been  set 
for  hearing  in  Stokes  Court  of  Equity,  was  transmitted,  by 
consent,  to  this  court  for  a  final  decision.  All  that  is  neces- 
sary to  be  known  of  the  case  is  to  be  found  in  the  opinion 
delivered  in  this  court. 

James  T.  Morehead  for  the  plaintiff. 
Boydm  tot  the  defendant 
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JO110  1841  GastoNi  J.  The  object  of  this  bill  is  to  rescind  a  con- 
^  tract  for  the  purchase  of  a  tract  of  land  in  Stokes  Count7, 
because  of  misrepresentations  respecting  its  location  and 
boundaries,  made  by  the  vendor,  the  defendant,  in  the  course 
of  the  negotiation;  whereby  the  plaintiff,  as  he  alleges,  was 
grossly  deceived  and  grievously  injured.  The  defendant 
positively  denies  the  misrepresentations  charged;  and  upon 
the  proo&,  the  plaintiff  has  utterly  fiiiled  to  establish  them. 
It  is  needless  to  go  through  these  minutely.  It  is  enough  to 
say,  that  it  appears  that  the  negotiation  was  pending  for  many 
months — ^that  in  the  course  of  it,  the  plaintiff  had  abundant 
opportunities  of  informing  himself  accurately  respecting  all 
the  localities  of  the  land — and  that  its  boundaries  were  truly 
pointed  out  to  him  by  persons,  to  whom  the  defendant  had 
leferred  him  for  particular  information,  before  the  contract 
was  brought  to  a  conclusion. 
The  bill  must  be  dismissed  with  costs. 

Per  Curiam,  Decree  accordingly. 


ELIJAH  8PAINH0UR  &  WIFE  AND  OTHERS, 
JOHN  H.  WALRAVEN  AND  OTHERS. 

Where  land  was  sold  at  pablie  aaotion  hy  an  executor  under  a  power  in 
the  will,  for  half  of  iu  Talqet  and  the  sale  acqnieseed  in,  and  made  ia 
aooordance  with  the  feelings  of  those  interested,  a  biU  eannot  be  sap- 
ported  to  set  aside  the  sale,  when  they  become  subse^oently  dissat- 
isfied. 

This  case,  having  been  set  for  bearing  at  the  Court  of 
Bquity  of  Stokes  Ck>unty,  at  the  Fall  Term,  1840,  was  by 
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consent  of  parties  transmitted  to  the  Supreme  Court.   All  that  Jan«  1841 

is  necessary  to  be  known  of  the  case  is  disclosed  in  theopin-  '  .  .^    ' 
.  .      ^  ^      Spainhoar 

ion  of  the  court.  v 

Wal  raven 

Bojfden  for  the  plaintiff. 

James  T.  Marehead  for  the  defendant. 

Gaston,  J.  John  Jacob  Shaul,  formerly  of  Stokes  Coun- 
ty, by  his  last  will,  whereof  he  appointed  the  defendant, 
George  P.  Wilson,  Executor,  authorised  and  directed  his 
Executor  to  make  sale  of  the  testator's  lands,  and  directed  the 
proceeds  of  such  sales  to  be  equally  divided  between  his  five 
children,  Rebecca,  Samuel,  Elizabeth,  Jacob  and  Mary. — 
After  the  death  of  the  testator,  the  Executor  made  sale  of  the 
lands  as  directed,  on  a  credit  of  twelve  months,  and  at  sucb 
sale  the  defendant,  Walraven,  who  had  married  the  defendant, 
Mary,  the  youngest  daughter  of  the  testator,  purchased  two 
pieces,  one  of  sixty,  and  the  other  of  forty-eight  acres,  at  the 
price  of  $1  21  cents  per  acre.  The  defendant,  Walraven, 
thereupon  gave  bond  and  surety  for  the  payment  of  the  pur- 
chase money,  and  Wilson,  the  Executor,  entered  into  an  ob^ 
ligation  to  Walraven  to  convey  the  land  on  payment  being 
made  therefor.  About  the  time  the  bond  became  due,  thid 
bill  was  filed  by  the  children  of  John  Jacob  Shaul,  other 
than  Mary,  against  Walraven  and  wife  and  Wilson,  the  Exe- 
cutor; and  the  object  of  it  is  to  have  the  said  sale  set  aside* 
upon  the  ground  that,  by  collusion  between  Wilson  and 
Walraven,  it  was  so  conducted,  as  to  enable  the  latter  to  buy 
the  land  at  a  grossly  inadequate  price,  to  the  great  injury  of  . 
the  plaintiff.  It  is  not  necessary  to  notice  most  of  the  spe- 
cifications, in  which  the  alleged  fraud  is  charged  to  consist, 
as  in  legaid  to  them  there  is  an  utter  failure  of  proof.  It  is 
shewn,  however,  that  the  price  at  which  the  land  was  pur- 
chased was  less  than  half  its  value— and  that  the  widow  of 
the  testator  had,  previously  to  the  sale,  expressed  her  desire 
that  the  defendant  Walraven  might  buy  it  cheap,  as  in  that 
event  he  had  promised  to  move  to  that  place,  at  which  she 
wished  to  reside  with  her  daughter.  But  it  is  also  shewn 
that  these  declarations  were  known  to  her  other  cMldren, 
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June  1841  that  they  were  present  at  the  sale,  that  one  of  them, 
the  plaintiff,  Samuel,  joined  Walraven  as  surety  in  the 
bond  for  the  purchase  money,  that  Spainhour,  the  hus- 
band of  the  plaintiff  Rebecca,  expressed  his  gratifica- 
tion, that  Walraven  had  bought  and  bought  so  cheap,  and 
that  no  dissatisfaction  was  expressed  by  any  of  the  persons  in- 
^  terested  until  a  disagreement,  which,  months  afterwards,  arose 
on  other  subjects—so  as  to  leave  little  or  no  doubt  in  our  minds, 
but  that  the  cause  of  the  land  selling  so  tar  below  its  value 
was  the  well  understood  desire  of  all  interested,  as  a  conve- 
nient arrangement,  that  the  wishes  of  their  mother  in  this  re- 
spect might  be  gratified;  and  not  any  collusion  between  the 
defendants  Wilson  and  Walraven.  We  think  the  bill  ought 
to  be  dismissed  and  dismissed  with  costs. 

Per  Curiam,  Bill  dismissed  with  costs. 


WILLIAM  RAWLES  AND  WIFE  AND  OTHERS, 

w. 

MDNGO  T.  PONTON,  Executor,  &c. 

A  testator  deyieed  as  follows:  "I  also  leare  in  the  possession  of  my  ex- 
ecutor my  slave  Hillmao,  to  be  disposed  of  as  he  may  deem  proper, 
to  remain  with  him  until  he  anive  at  18  years,  at  which  time  I  hereby 
vest  him  with  authority  to  sell  him  to  the  best  advantage,  and  the 
money  arising  from  such  sale  to  be  equally  divided  among  my  pres- 
ent grand-children." 

fTe/d,  that  the  execulw  was  not  bound  to  account  for  the  hire  of  this  ne- 
gro, till  he  reached  the  age  of  eighteen  years. 

This  was  an  appeal  from  a  decree  of  his  honor  Judge  Set- 
tle at  the  Spring  TenS;  1841,  of  Northampton  Court  of 
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Equity.    The  facts,  so  far  as  they  have  relation  to  the  judg- Jane  I84t 
ment  of  this  court,  are  stated  in  the  opinion  delivered.  -^^^j^ 

B.  F.  Moore  for  the  plaintiff.  Ponton 

S.  Whitaker  for  the  defendant. 

Gaston,  J.  We  are  called  upon  by  this  appeal  to  revise 
the  decretal  order,  overruling  certain  exceptions  taken  by 
the  defendant  to  the  master's  report. 

Among  the  claims  presented  by  the  defendant,  as  the  ex- 
ecutor of  Jesse  Dupree,  for  disbursements  on  account  of  his 
testator's  estate,  was  a  judgment  rendered  against  him  and 
paid  off  by  him  of  $465  02^  cents.  The  master  refused  to 
allow  the  whole  amount  of  this  claim,  but  credited  the  defen' 
ant  on  account  thereof  with  the  sum  of  $223.  The  ma- 
terial facts  in  relation  to  the  subject  matter  of  this  exception 
are  these.  The  defendant  qualified  as  executor  of  the  will  of 
Jesse  Dupree  at  November  Term,  1822,  of  Halifax  County 
Court.  On  the  21st  of  April,  1823  he  accepted  service  of  a 
writ  returnable  to  May  Term,  1823,  brought  against  him 
as  the  executor  of  Dupree  by  James  C.  Fawcett  and  Eaton 
Turner,  and  at  the  May  Term,  1 823,  he  put  in  the  pleas  of  gen- 
eral issue  payment  and  set  off;  and  there  was  a  verdict  and 
judgment  at  the  same  term  for  the  plaintifls  for  the  sum  of 
$465  2i  cents.  The  defendant  himself,  in  the  interval  be- 
tween  that  and  the  succeeding  term,  took  out  an  execution 
returnable  to  August  Term,  1823,  on  which  was  indorsed 
by  the  clerk  of  the  court — "  Amount  $465  2i  cents.  De- 
duct $245  22  cents  as  set-offs  allowed."  Upon  this  execu- 
tion the  defendant  obtained,  since  this  suit  was  brought,  a 
receipt  of  Fawcett  for  the  whole  amount  of  $465  2i  cents,  as 
having  been  paid  at  August  Term,  1823,  and  when  exam- 
ined before  the  master  declared  himself  unable  to  say  how 
much  money  he  had  in  fact  paid.  Under  these  circumstan- 
ces, we  think  the  master  very  properly  refused  to  credit  the 
defendant  for  more  than  the  balance  indorsed  to  be  collected 
on  the  execution.  It  is  manifest  that  the  parties  to  this  pro- 
ceeding had  arranged  among  themselves  what  was  truly 
due,  and  the  writ,  judgmeut  and  execution  were  intended  to 
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Jane  1841  clothe  this  arrangement  with  the  forms  6i  an  adversary  suit 
"r~  Hence  a  verdict  and  judgment  at  the  appearance  term,  and 
r  the  execution  delivered,  not  to  the  sheriff,  but  the  defend- 
PooioD.  ant  himself.  We  cannot  doubt,  therefore,  that  the  indorse- 
ment on  the  execution,  of  the  amount  of  set-offs  to  be  allow- 
ed, was  a  part  of  the  same  arrangement,  and  the  balance  was 
the  sum  truly  due  to  Fawcett  and  Turner,  and  the  sum  actu- 
ally paid  by  the  defendant. 
The  next  exception  is  to  the  hire  of  the  boy  Hill  man,  with 
•  which  the  master  has  charged  the  defendant.  The  will  of 
the  defendant's  testator  in  relation  to  the  boy  Hillman  has 
the  following  clause :  "I  also  leave  in  the  possession  of  my 
executor  my  slave  Hillman  to  be  disposed  of  as  he  may  deem 
luroper  to  remain  with  him  till  he  arrives  at  eighteen  years, 
at  which  time  I  hereby  vest  him  with  authority  to  sell  him 
to  the  best  advantage,  and  the  money  arising  from  such  sale 
'  to  be  equally  divided  among  my  present  grand-children." — 
Hillman  arrived  at  the  age  of  18  years  in  the  fall  of  1835,  but 
was  not  sold  until  two  years  afterwards.  The  master  chain- 
ed the  defendant  with  hire  for  Hilliam  from  1828  until  be 
was  sold,  and  the  defendant  excepted  because  of  the  hire 
charged  between  1828  and  1835,  claiming  that  under  the 
will  he  was  entitled  beneficially  to  the  use  of  Hillman,  until 
the  boy  reached  the  age  of  eighteen.  His  Honor  allowed  the 
exception  to  a  very  small  part  of  this  charge,  so  much  as 
covered  the  time  while  the  boy  remained  with  the  defend- 
ant, but  overruled  it  as  to  the  rest  of  the  hire  charged,  be 
cause  it  was  in  proof  that  the  defendant  received  hire  for  the 
boy.  We  are  of  opinion  that  this  exception  should  have 
been  sustained  altogether,  because,  under  the  clause  of  the 
will  already  recited,  the  use  of  the  boy  until  18  was  given  to 
the  defendant.  This  construction  is  not  only  justified  by 
the  words  of  the  clause,  (see  Ralston  v.  Telfair^  2d  Dev. 
Eq.  Repts.  257,  and  Powell  v.  PoweWs  Ex'rs,  2d  Mur.326,) 
but  is  strengthened  by  other  considerations.  If  the  benefi- 
cial interest  in  the  slave  until  his  attaining  18,  be  not  given 
to  the  defendant,  then  in  respect  to  that  interest  there  is  an 
intestacy,  for  no  other  disposion  thereof  is  to  be  found  in  the 
will.    Besides,  there  is  a  remarkable  difference  in  the  Ian-' 
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gaa^  used  in  the  clause  in  qu<»tion,  and  in  those,  where  it  is'^^^^  ^^^^ 
plain  that  the  executor  was  designed  not  to  take  the  use  ben-    Rawles 
eficially.    *'I  give  to  my  grandson  Thomas  B.  ^  owning  my       ▼ 
negro  Sam  to  him  and  his  heirs  forever  to  be  hiiwJ  out  annu-  **®°^*"** 
ally  for  his  support  and  schooling^aa  may  seem  most  prop- 
er by  my  executor."    Again:  "I  give  to  my  grand-daughter 
Ann  B.  Browning  Sarah  abd  Jim  to  be  hired  out  annually 
for  her  support  and  schooling  and  as  to  my  executor  may 
seem  advantageous."    It  can  scarcely  bequestion^d  we  think, 
if  the  power  of  disposition,  given  to  the  executor  over  the 
boy  Hiilman  until  18,  was  designed  to  be  in  trust  for  any 
person  or  persons,  but  that  the  testator  would  have  used 
some  words  indicative  of  that  intent 

So  much  of  the  decree  of  the  Superior  Court  as  overrules 
this  exception  is  erroneous  and  must  be  reversed.  And  the 
residue  of  the  decree  is  affirmed.  The  costs  of  this  court 
must  be  defrayed  by  the  parties  respectively. 

Per  Curiam,  Decree  accordingly. 
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STEPHEN  FOX 

vs. 

WILLIAM  K.  HORAH. 

When  a  corporation  is  dissolved,  unless  the  Legistare  has  otherwise 
f  .g . .  directed,  the  red  'property,  which  had  belonged  to  it  and  remains  un- 
_^___^^  disposed  of,  reveits  to  the  donor  or  grantor — the  personal  property,  as 
having  no  owner,  goes  to  the  sovereign  for  the  benefit  of  the  public- 
bat  ehosa  in  aclian  such  as  debts  &c.  become  extinct,  becaase  there  is 
then  no  one  to  demand  the  money,  &c. 

None  of  the  provisions  of  the  act  of  1831,  Kev.  St.  c.  26  directing  what 
proceedings  may  be  had  against  corporations  in  certain  cases,  apply 
to  cases,  where  the  corporation  has  expired  by  the  limitation  of  its 
charter. 

Where  a  note  was  made  payable  to  the  Cashier  of  the  State  Bank,  as  trus- 
tee for  the  use  and  benefit  of  the  bank  by  whom  it  was  discounted,  and 
the  bank  charter  afterwards  expired  by  its  own  limitation  before  the 
note  could  be  collected;  it  was  held  that,  although  the  cashier,  having 
the  legal  title,  might  sue  on  the  note  and  recover  judgment  at  law;  yet, 
in  equity  the  bank  had  the  sole  right  to  the  money  seeored  by  the  note, 
that  this  right  became  extinct  on  the  dissolution  oi  the  corporation,  and 
that  a  Court  of  Equity,  therefore,  on  application  of  the  maker  of  the 
note,  would  grant  a  perpetual  injunction  against  the  collection  of  the 
judgment. 

This  was  a  bill  filed  in  Mecklenbui^  Court  of  Equity.  The 
plaintiff  had  obtained  an  injunction  from  a  Judge  out  of 
court,  and  at  Fall  Term,  1840,  of  the  said  court,  a  motion 
was  made  by  the  defendant  to  dissolve  the  injunction,  and 
his  Honor  Judge  Settle,  upon  hearing  the  motion,  ordered 
the  injunction  to  be  dissolved  with  costs.  From  this  decree 
the  plaintiff,  by  leave,  appealed  to  the  Supreme  Court.  The 
facts  of  the  case  are  stated  in  the  opinion  delivered  in  this 
court. 

Alexander f  Saunders  and  Boyden  for  the  plaintiff. 

D.  F.  Caldwell  and  W.  H.  Haywood^  Jr.  for  the  defendant. 
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Ga8ton»  J,  A  loan  of  money  was  obtained  by  one  John  G.  Jane  1841 
Hoskins  from  the  late  State  Bank  of  North  Carolina,  by  the  ~ 
discount  at  the  Salisbury  Branch  of  said  bank,  of  a  note  exe-  v 
cuted  by  said  Hoskins  as  principal  and  Stephen  Fox  and  Horah. 
William  W.  Long  as  sureties;  payable  at  said  branch  to  Wil- 
liam H.  Horah,  cashier  therep£  Upon  this  note  an  action  at 
law  was  brou^^ht  by  Horah  in  the  County  Court  of  Mecklen- 
burg against  Hoskins,  Fox  and  Long,  which  action  was  by 
successive  appeals  of  the  defendants  carried  up  to  the  Supe- 
rior Court  of  that  county,  and  thence  to  this  court,,  and  a 
judgment  was  ultimately  obtained  by  the  plaintiff,  after  a  de- 
duction of  sundry  payments,  for  a  balance  of  9S468, 19  cents 
with  interest  on  S385,  62  cents,  part  thereof,  from  the  Febu- 
ary  Term,  1839,'of  Mecklenburg  Superior  Court.  Pending 
this  action  in  the  Superior  Court  the  charter  of  the  bank  ex- 
pired by  its  original  limitation,  and  an  attempt  was  there  made 
to  set  up  this  occurrence  as  a  legal  defence;  but  the  defence 
failed,  because,  in  the  language  of  this  court,  <<the  legal  inter- 
est in  the  debt  wasin  Horah,  and  the  action  properly  brought 
by  him,  and  whether  he  was  a  trustee  for  thq  bank  or  any 
other  person  was  an  enquiry  with  which  a  Court  of  Law 
had  no  concern."  Htn^ah  v.  LongjA  Dev.  &  Bat.  274.  There- 
fore Fox,  the  present  plaintiff,  filed  this  bill  against  Horah,  in 
which,  after  setting  forth  the  death  and  insolvency  of  Hos- 
kins and  also  the  insolvency  of  Long,  and  charging  certain 
payments  or  equitable  payments  to  have  been  made  to  the 
bank  and  its  attorneys  in  full  discharge  of  the  debt,  be  insist- 
ed that  the  debt  for  which  Horah  had  obtained'a  judgment, 
was  due  to  the  bank,  that  its  charter  had  expired,  that  there- 
by the  said  debt,  if  any  part  thereof  remained  unpaid,  was  ex- 
tinguished; that  Horah  was  not  entitled  beneficially  to  the 
same  or  any  part  thereof;  and  that  it  is  unconscientious  in 
him  to  collect  it  for  his  own  benefit,  and  praying  for 
an  injunction.  Upon  the  filing  of  the  bill  an  injunct- 
ion was  granted  pursuant  to  the  prayer.  The  defen- 
dant put  in  an  answer,  wherein  he  denied  the  payments  al- 
leged to  have  been  made,  and  admitted  the  expiration  of  the  > 
charter  as  charged,  and  insisted  that  he,  being  the  legal  own.  / 
er  of  the  judgment,  had  a  right,  notwithstanding  such  expi- 
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Ji]nel84lrationofthecharter,  to  collect  the  same,  and  declared  ht9 

Z        purpose,  when  it  should  be  collected,  to  apply  the  proceeds 

y       to  the  satisfaction  of  outstanding  demands  against  the  late 

Horah.   corporation  pnd  the  stockholders  thereof.    Upon  the  comiag 

in  of  this  answer  the  defendant  moved  for  a  dissolution  of 

the  injunction  with  costs.    The  court  so  decreed,  and  from 

this  decree  the  plaintiff  prayed  and  obtained  an  appeal  to 

this  court 

One  at  least  of  the  questions  arising  upon  this  appeal  is 
not  free  from  difficulty,  and,  so  far  as  we  can  learn,  is  now 
for  the  first  time  presented  for  judicial  decision.  Certain  it  is 
that  neither  our  own  researches  nor  those  of  the  counsel  have 
furnished  any  adjudications,  which  have  a  direct  bearing  up- 
on it.  To  enable  us,  therefore,  to  come  to  a  just  conclusion, 
we  must  go  back  to  principles  in  some  degree  elementary  to 
endeavor  to  ascertain  them  with  precision,  and  apply  them, 
when  ascertained,  to  the  case  before  us. 

The  late  State  Bank  was  formed  by  an  association  of  indi- 
viduals, under  authority  of  Acts  of  the  Legislature,  by  which 
they  were  constituted  a  body  corporate  and  politic  to  con- 
tinue until  the  first  day  of  January,  1835.  Though  the  sev- 
eral Acts,  by  which  the  institution  was  created  or  its  powers, 
duties  and  duration  declared  were  public  acts,  the  corpora- 
tion itself  was  a  private  corporation.  State  Bank  v.  Clark, 
1  Hawks,  36.  As  such  it  was  an  artificial  person  existing 
only  in  contemplation  of  law,  and  having  those  capacities, 
which  its  charter  conferred  upon  it,  either  expressly  or  as  in- 
cidental to  its  existence.  Among  these  was  the  capacity  to 
hold  property  of  the  description  mentioned  in  its  charter,  as 
an  individual,  continuing  its  existence  and  preserving  its 
identity,  notwithstanding  all  the  changes  by  death  or  other- 
wise, among  the  natural  persons,  of  whom  that  body  politic 
was  formed.  This  capacity — and  others  by  which  a  coqx)- 
ration  is  enabled  to  maintain  its  personality  and  identity — 
are  sometimes  spoken  of  as  constituting  a  kind  of  "legal  im- 
mortality." It  is  certain,  however,  that  the  capacity  to  enjoy 
property  in  succession  exists  only  so  long  as  the  corporation 
exists — that  if  by  its  charter  the  duration  of  the  corporation 
be  limited,  and  if  that  duration  be  not  extended  by  the  sove- 
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teign  authority,  the  corporation  dies  when  the  allotted  term  Jane  I84i 
of  its  existence  has  run  out — and  that,  before  the  expiration     Z 
of  this  term,  the  corporation  may  lose  its  existence  by  forfeit-       ^ 
ure  of  charter,  because  of 'ascertained  delinquency,  or  by  a  Honh. 
dissolution  of  the  connection,  by  which  its  members  had  been  \ 

compacted  into  one  artificial  person.  We  believe  that  the 
rules  of  the  common  law,  governing  the  disposition  of  the 
property  which  the  corporation  held,  at  the  moment  of  death 
are  well  settled — though  dififering  according  to  the  character 
of  the  property  upon  which  they  operate  as  being  either  re- 
alty, personalty,  or  choses  in  action.  The  real  estate  re- 
maining unsold  reverts  to  the  grantor  and  his  heirs,  "because 
(in  the  language  of  Lord  Coke)  in  the  case  of  a  body  politic 
or  incorporate  the  fee  is  vested  in  their  political  or  incorpo- 
rate capacity,  created  by  the  policy  of  man,  and  therefore  the  ' 
law  doth  annex  a  condition  in  law  to  every  such  gift  and  grant  I 
that  if  such  body  politic  or  incorporate  be  dissolved,  the  do- 
nor or  grantor  shall  re-enter,  for  that  the  cause  of  the  gift  or  ^ 
grant  faileth.'^  Co.  Lit.  136.  Goods  and  chattels,  by  the 
common  law,  were  deemed  of  too  transitory  and  fluctuating  a 
nature  to  be  susceptible  of  reversionary  interests  afler  an  es- 
tate for  life,  and,  on  the  death  of  a  corporation,  they  do  not 
revert  to  the  grantor  or  donor,  but,  being  lona  vacantia  or 
goods  wanting  an  owner,  they  vest  in  the  sovereign,  as  well 
to  preserve  the  peace  of  the  public,  as  in  trust  to  be  employ- 
ed for  the  safety  and  ornament  of  the  commonwealth.  Cho- 
ses in  action  are  under  the  operation  of  a  dififerent  rule. — 
They  were  rights  of  the  corporation  to  demand  money  in  the 
hands  of  persons,  by  whom  it  was  withheld.  They  derived 
their  existence  from  contracts  or  quasi  contracts — ^by  which 
the  relation  of  debtor  and  creditor  was  created.  When  the 
creditor  corporation  died — and  there  was  no  successor,  no  rep- 
resentative— ^the  relation  ot  debtor  and  creditor  ceased — and 
the  debt  became  necessarily  eor/mc/.  None  but  the  creditor  had 
a  right  to  demand  the  money— and  when  his  right  is  gone,  the 
money  becomes  to  all  purposes  the  money  of  the  possessor. — 
These  rules  of  the  common  laW|  except  so  far  as  they 
have  been  modified  by  the  Acts  of  our  Legislature,  and  ex- 
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June  1841  cepting  also  those  cases,  in  which  by  the  charters  of  incorpo- 
y  TatioD,  special  provision  is  made  in  regard  to  the  corporate 
T  property,  are  the  law  here. 
Horah.  yejy  in^ortant  alterations,  however,  have  been  made  by 
our  Legislature,  but  it  is  manifest  that  these  have  no  appli- 
cation to  tlie  case,  where  a  corporation  expires  by  having  liv- 
ed out  its  allotted  term.  The  Act  of  1831,  ch.  24  of  the  Re- 
vised Code,  re-enacted  in  the  Revised  Statutes,  chapter  26,  di- 
rects how  an  information  may  be  filed  against  a  corporation 
existing  de  facto,  in  order  to  procure  a  judicial  decision  that 
it  has  forfeited  its  charter,  or  has  been  dissolved  by  the  sur- 
render of  its  franchises  or  by  any  other  mode,  and  declares 
that  on  a  final  judgment  rendered  against  the  corporation  of 
forfeiture  or  dissolution,  the  consequence  shall  not  be  to  ex- 
tingtiish  the  debts  due  to  or  from  the  corporation,  but  that 
the  court  rendering  such  judgment  shall  appoint  a  receiver, 
and  the  receiver  so  appointed  shall  have  full  power  to 
collect  in  his  name  all  debts  clue  to  the  corporation,  to 
i  take  possession  of  all  its  property,  and  to  sell,  dispose 
of  and  distribute  the  same  in  order  to  pay  off  the  cred- 
itors of  the  corporation,  and  afterwards  to  reimburse  the 
stockholders,  under  such  rules,  regulations  and  restrictions 
as  the  court  rendering  such  final  judgment  shall  direct 
These  provisions  in  every  part  of  them  contemplate  cases, 
where  the  termination  of  the  legal  existence  of  the  corpo- 
ration is  the  consequence  of  a  judicial  sentence  against  it. 
lH^here  a  corporation  has  lived  out  the  term  prescribed  by  its 
charter,  it  is  de  facto  defunct.  No  judicial  sentence  can  be 
rendered  against  it.  There  were,  besides,  peculiar  reasons, 
demanding  this  special  interposition  of  the  Legislature  in  ca- 
ses of  what  might  be  termed  pranature  death  of  the  corpo- 
ration. So  distressing  are  the  cx)nsequences  which,  according 
to  the  common  law  rule  resulted  from  a  judicial  death  or 
dissolution,  where  the  corporation  was  one  that  had  carried 
on  extensive  operations,  that  the  most  flagrant  violations  of 
charter,  the  most  culpable  neglects  to  make  the  necessary  e- 
lection  of  officers,  delinquencies  of  every  kind  and  degree 
might  be  committed,  and  the  public  authorities  would  not 
dare  to  bring  the  questions  of  forfeiture  or  legal  dissolution 
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forward  for  judicial  determination.    But  these  provisions,  by  'ano  l®^^ 
removing  such  distressing  consequences,  give  freedom  ofac-     p 
tion  to  the  agents  of  the  community,  while  they  remove  from       t 
the  managers  of  corporate  institutions  the  sense  of  impunity    Horah« 
that  might  render  them  regardless  of  law.    But  the  conse- 
quences of  a  regular  death  by  the  mere  efflux  of  time  could 
be  anticipated  by  all — provided  against  by  all;  and  legislative 
interposition  against  them  was  unnecessary. 

There  can  be  little  or  no  doubt,  therefore,  that  if  the  debt 
in  this  case  had  been  contracted  with  the  corporation,  di- 
rectly and  by  name,  and  the  judgment  thereon  rendered  for 
the  corporation — the  debt  and  the  judgment  would  have  been 
to  all  intents  extinguished  by  the  death  of  the  corporation, 
and  the  collection  thereof  could  not  have  been  enforced  by 
any  legal  process.  But  according  to  the  terms  of  the  origi- 
nal contract,  the  plaintiff  became  bound  to  pay  the  money  to 
the  defendant  This  constituted  him,  and  not  the  bank,  the 
UgcU  creditor  of  the  plaintiff.  As  such  he  has  obtained  his 
judgment,  which  is  not  extinguished  by  the  death  of  the 
corporation,  and  which  he  has  the  undoubted  power  to  col- 
lect by  legal  process.  And  this  brings  us  to  the  direct  con- 
sideration of  the  great  question  in  the  case,  is  it  against  con- 
science in  the  defendant  to  collect  it? 

In  presenting  this  enquiry  we  may  dismiss  from  our  con- 
sideration the  purposes,  to  which  the  defendant  professes  an  ^ 
intention  to  apply  the  money  when  collected.  It  is  not  to 
be  questioned,  we  think,  that  on  the  expiration  of  the  char- 
ter, the  debts  of  every  kind  due  from  the  bank  were  extin- 
guished as  completely  as  the  debts  due  to  iu  The  stockhold- 
ers as  such  were  not  responsible  for  those  debts,  and  the  ex- 
piration of  the  charter  did  not  throw  upon  them  any  such 
responsibility.  There  are  therefore  no  outstanding  de-  > 
mands  against  the  late  corporation,  or  those  who  were  stock- 
holders therein,  which  in  law  or  equity  can  claim  to  be  sat- 
isfied out  of  the  money  which  the  defendant  seeks  to  collect. 
If  he  collects  it,  he  cannot  be  compelled  to  account  therefor 
to  any  one,  and  may  therefore  keep  it  to  his  own  nse.  We 
can  pay  no  respect  to  a  pretended  trust,  the  performance  or 
non  performance  of  which  is  dependant  upon  the  will  of  the 
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supposed  trastee.    If  the  defendant  can  rightfully  collect  this 

Fox     money,  it  is  because  be  has  a  right  to  collect  it  for  his  own 

H  rah     ''^'^®^*' 

After  much  consideration,  we  are  oi  opinion  that  he  has 
not  a  right  to  collect  it  for  his  own  benefit.  In  the  contem- 
plation of  a  Court  of  Equity,  the  debt  of  the  plaintiff,  so  long 
as  it  existed,  and  whether  in  the  form  of  a  note  or  judgment, 
was  a  debt  to  the  Bank-  The  money  was  borrowed  from 
the  Banl^,  and  the  note  given  in  such  form  as  the  rules  of  the 
Bank  prescribed,  to  secure  to  the  Bank  repayment  of  the 
money  so  borrowed.  The  defendant  was  bare  agent  or  trus- 
tee to  collect  and  receive  the  money  for  the  Bank.  It  never 
was  intended  by  the  contracting  parties — ^the  debtors  on  the 
one  side  or  the  creditor  on  the  other — that  he  was  to  derive 
apy  benefit  from  the  transaction.  It  would  be,  we  think,  io 
sacrifice  justice  to  technicalities,  substance  to  form,  to  regard 
the  defendant  as  ever  having  been  the  creditor  of  the  plain- 
tiflT.  And  if  he  was  not,  it  is  against  conscience  that  he  should 
avail  himself  of  the  forms  of  law  to  compel  payment  of  what 
never  was,  and  is  not  now  due  to  him. 

The  rights  and  duties  which  spring  from  the  relation  of 
trustee  and  cestui  que  trust  are  such  as  ordinarily  do  not  af- 
fect third  persons.  Not  being  charged  with  the  obligation  of 
protecting  those  rights  or  of  enforcing  those  duties,  they  are 
not  usually  responsible  for  infidelity  on  the  part  of  the  trus- 
tee. But  when  they  deal  with  a  trustee  in  that  capacity,  they 
may  and  oflen  do  contract  obligations  with  the  cestui  que 
trust  himself.  If,  for  instance,  in  this  case  the  defendant  had 
been  removed  from  his  office  of  cashier,  and  the  plaintiff 
with  knowledge  of  that  fact  and  that  the  note  was  retained  in 
Bank,  had  paid  it  to  the  defendant  and  taken  his  release,  it 
cannot  be  doubted  but  that  the  Bank  might  in  equity  have 
compelled  the  plaintiff  to  pay  the  note  to  them.  Yet  the 
removal  of  the  defendant  from  office  would  not  have  chang- 
ed the  legal  title  in  the  debt.  Suit  upon  the  note,  if  it  had 
not  been  paid,  must  still,  notwithstanding  such  removal,  have 
been  brought  in  the  name  of  the  defendant.  But  a  Court  oi 
Equity  would  have  made  the  plaintiff  liable  to  the  Bank, 
because,  by  reason  of  the  discount  of  the  note,  the  Bank  be- 
came his  creditor— and  because  the  removal  would  have  beea 
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a  notification  that  bis  creditor  willed  the  payment  not  to  be  Jone  1841 
made  into  the  hands  of  one,  who  had  been  selected  as  trustee  I 
because  of  an  office,  which  he  then  held,  but  now  no  longer  y 
filled.  If,  the  moment  before  the  Bank  charter  expired,  the  Horah. 
corporation  had  released  the  debt  to  the  plaintiff*,  this  would 
have  extinguished  it  in  equity,  and  the  defendant  would  not 
have  been  permitted  to  collect  it.  That  court  in  these — and 
in  all  cases  where  it  may  be  material  to  ascertain  who  is  the 
creditor — will  pronounce  according  to  the  truth  of  the  trans- 
action, disregarding  mere  forms.  The  Bank  was  in  truth 
the  creditor.  The  note  and  thd  judgment  were  but  securi- 
ties belonging  to  the  Bank  and  proper  to  be  enforced  to  com- 
pel payment  to  the  bank  of  what  was  due  to  it.  No  one 
could  rightfully  put  these  securities  in  use,  but  by  the  presu- 
med or  expressed  direction  of  the  bank.  Upon  the  death  of 
the  bank  without  succession  or  representative,  this  debt  be- 
came bjf  law  as  completely  extinguished,  as  it  could  have 
been  by  a  release  from  the  corporation.  While  there  was  a 
debt  and  a  creditor,  the  trustee  could  not  rightfully  enforce 
the  securities  but  for  the  payment  of  the  debt  to  the  credit- 
or. After  the  extinguishment  of  the  debt  he  cannot  right- 
fully enforce  the  securities,  because  tfiere  is  no  debt  to  be 
paid  and  no  creditor  to  be  satisfied. 

In  thecourse  of  the  argument  the  defendant's  counsel  press- 
^  upon  us  with  much  earnestness  the  case  of  Surges  v. 
Wheate,  best  reported  1  Eden's  Cases  177.  The  point  there 
decided  by  the  Lord  Keeper  Northington  with  the  concur- 
rence of  the  Master  of  the  Rolls,  Sir  Thomas  Clark,  but. 
against  the  opinion  of  Lord  Mansfield,  was  simply  that 
the  crown,  claiming  by  escheat,  had  not  a  right  to  compel  a 
conveyance  from  a  trustee,  the  trust  being  determined  by  the 
death  of  the  cestui  que  trust  without  heirs.  Assuming  that 
decision  to  be  correct,  it  must  be  upon  the  strict  and  technical 
doctrine,  that  there  cannot  be  an  escheat,  while  there  is  a 
tenant  to  render  the  feudal  services.  Upon  this  it  was  main- 
ly rested  by  the  Lord  Keeper  and  the  Master  of  the  Rolls. 
Another  ground  was  indeed  taken  that  a  Court  of  Equity 
will  not  grant  a  subpoena  against  a  feoffee  for  one  who  is  not 
in  privity  with  the  feoffor,  and  therefore  the  crown,  not  claim- 
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Jane  1841  ing  thus  in  privity,  could  not  have  the  aid  of  the  court  This 
Z  latter  ground,  Ijiowever,  has  been  substantially  repudiated  by 
T  by  subsequent  adjudications.  In  MidMeton  v.  Spicer^  where 
Horah.  the  testator  had  devised  chattels  real  to  be  sold  and  given  the 
proceeds  to  his  executors  in  trust  for  a  charity,  which  trust  was 
void  because  of  the  statutes  of  Mortmain,  and  there  were  no 
next  of  kin  to  be  found,  Lord  Thubxow  made  these  impress- 
ive remarks.  '<I  do  not  see  how  this  case  is  distinguishable 
in  principle  from  Burges  and  HVheate.  The  devise  vests 
the  legal  property  in  the  executor.  The  question  results 
whether  the  executor,  being  appointed  only  as  a  trustee,  can 
take  as  highly  as  an  occupant  at  common  law.  Where  there 
is  a  trustee  the  general  rule  of  this  court  is  that  he  can  have 
no  other  title.  Burges  4*  Wheate  was  determined  upon 
divided  opinions,  which  continue  to  be  divided,  of  very  learn- 
ed men.  The  argument  of  the  defect  of  a  tenant  seems  to  be 
a  scanty  one.  Whether  that  case  is  such  an  one  as  binds 
spedatinii  or  affords  a  general  principle,  is  a  nice  question." 
On  a  subsequent  day,  after  having  fully  advised  on  the  case, 
he  decided,  that  the  executors  being  trustees  could  not  by  anff 
possibility  take  a  beneficial  interest — that  being  thus  exclu- 
ded from  the  beneficial  interest,  and  no  relations  to  be  found, 
the  creditors  were  as  much  trustees  for  the  crown,  as  they 
would  have  been  for  any  of  the  next  of  kin,  if  these  could 
have  been  discovered.  Middleton  v.  Spicer^  1  Bro.  Ch.  Ca« 
207.  The  authority  of  this  case  was  distinctly  recognised 
and  its  principle  followed  out  by  Lord  Rossltn  in  Barclay 
V.  Russell  3  Yes.  424,  and  by  the  Yice  Chancellor,  Sir 
John  Leach,  in  Henchman  v.  The  Attorney  General^  2  ' 
Sim.  &  Stuart  498.  (1  Con.  En.  Chrs.  Rep'ts.  659.)  The 
decree  in  this  last  case  was  indeed  reversed  on  appeal.  (See 
3id  Mylne  ^  Keene  485, 10th  Eng.  Con.  Ch.  Ca.  261;)  but 
the  reversal  was  upon  a  ground  not  at  all  impugning  the  au- 
thority of  Middleton  v.  Spicer.  There  is  little  doubt,  there- 
fore, that,  at  this  day  in  England,  Burges  &  Wheate  would 
flot  be  followed,  except  speciatim  in  a  case  of  proper  escheat, 
and  then  upon  the  ai^ument,  <<scanty"  as  it  is,  that  upon/eti- 
dal  principles  there  can  be  no  escheat^  except  for  the  defect 
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of  a  tenant  to  render  the  feudal  services.    See  also  4  Kent's  Jane  1841 
Com.  423-4.  ""i^T" 

Perhaps  neither  the  case  of  Surges  ^  WheatCj  nor  those  v 
in  which  the  doctrine  there  asserted  was  revised,  have  any  Horah. 
very  close  application  to  the  question  under  consideration. 
It  IS  not  now  an  enquiry  whether  the  plaintiff  can  call  upon 
the  defendant  to  execute  an  alleged  trust  annexed  to  prop- 
erty in  the  defendant's  hands.  The  plaintiff  does  not  seek 
to  disturb  the  defendant  in  the  enjoyment  of  any  possession 
he  holds,  upon  a  claim  that  the  plaintiff  has  succeeded,  eith- 
er in  the  per  or  the  post,  either  through  or  after  the  corpora- 
tion, to  the  beneficial  interest  of  theoriginu!  cestui  que  trust 
The  State  alone  can  set  up  such  a  claim;  and  if  the  property 
were  in  the  defendant's  hands,  we  do  not  see  why  it  would 
not  be  a  valid  claim.  But  the  plaintiff  asks  of  the  court  to 
prevent  the  defendant  from  taking  away  plaintiff's  money  to 
which  defendant  has  no  right.  And  he  asks  this  of  the  court 
as  a  Court  of  Equity,  because  a  Court  of  Law  is  unable  to 
look  beyond  the  judgment  and  pronounce  that  the  defendant 
is  not  a  creditor.  At  law  the  judgment  is  absolute  and  con- 
clusive evidence  of  title  in  the  defendant,  to  money  withheld 
by  the  plaintiff.  In  equity  it  is  but  a  security  for  the  collec- 
tion of  money,  which  ought  not  to  be  enforced,  except  in  the 
hitherance  of  the  purposes  for  which  it  is  held.  But  it  seems 
to  us  that  the  general  principles,  emphatically  laid  down  by 
Lord  Thurlow  in  the  case  of  Middleton  v.  Spicer,  before 
referred  to,  have  a  strong  bearing  upon  the  subject  of  our  en- 
quiry. <<Where  there  is  a  trustee  the  general  rule  of  this  court 
is,  that  he  can  have  no  other  title."  Again,  <^The  executors 
being  trustees  cannot  by  any  possibility  take  a  beneficial 
interest."  Admit  that  in  the  case  of  an  escheat  the  trustee 
may  be  permitted  to  insist,  that  the  extinguishment  of  the 
trust  shall  operate  for  his  benefit,  the  case  of  an  escheat  is 
'  then  avowedly  an  exception  from  the  general  rule,  which 
forbids  a  trustee  to  claim  in  contravention  of  the  condition, 
in  which  he  took  the  legal  interest.  Is  there  any  suflicient 
reason  why  another  exception  shall  be  made,  as  is  contend- 
ed for  by  the  defendant  in  this  case? 
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Jane  1841     It  is  urged  that  although  the  defendant  has  no  equitable 
I       ^  title  to  this  mone7,  neither  has  the  plaintiff;  and  therefore  the 
V      court  ought  not  to  interfere  but  .suffer  the  law  to  prevail. 
Horah.  Now,  without  repeating  what  has  been  before  stated,  that  the 
extinguishment  of  the  creditor's  equitable  right  annihilates 
the  equitable  debt  so  that  plaintiff  no  longer  owes,  and  there- 
fore in  equit7  has  a  perfect  right  to  this  money,  it  is  enough 
that  he  does  not  owe  it  to  thedefendant,  to  give  him  an  equity 
against  the  defendant.    The  money  is  yet  in  the  plaintiff's 
hands — and  he  has  a  right  to  keep  it  against  all  the  world, 
unless  it  be  required  from  him  by  one  to  whom  it  is  due,  or 
in  behalf  of  one  to  whom  it  is  due.    Mdior  conditio  possi- 
dentis. 

It  is  also  insisted  that  the  plaintiff  acted  against  conscience 
in  resisting  the  claim,  when  preferred  against  him  inbefaalf  of 
the  creditor,  and  delaying  the  suit  until  the  charter  expired 
and  the  debt  was  extinguished.  K  this  be  so,  it  does  not  fol- 
low that  the  defendant,  by  reason  of  such  misconduct,  be- 
,  came  entitled  to  the  debt  thus  wrongfully  extinguished. 
The  corporation  might,  before  its  charter  expired,  have  as« 
signed  this  debt  to  the  defendant  or  to  any  other  person,  and 
thus  have  kept  it  in  existence  against  the  plaintiff.  But  the 
corporation  did  not  so  will.  It  preferred  to  die  in  quiet,  and 
permit  its  claims  audits  injuries  to  die  with  it.  No  one  can 
now  assert  the  former,  or  redress  the  latter. 

But  the  resistance  made  by  the  plaintiff  to  the  suit  at  law 
while  prosecuted  by  the  defendant  for  the  bank,  may  be  de- 
serving of  consideration  in  one  point  of  view.  The  defend- 
ant may  have  incurred  expenses  in  the  prosecution  of  that 
suit,  against  which  he  ou^^ht  to  be  indemnified;  and  while  the 
plaintiff  asks  equity  he  should  be  compelled  to  render  it.  We 
have  doubted,  therefore,  whether  the  injunction  ought  not  to 
be  dissolved,  so  far  as  respects  the  collection  of  the  costs  of 
the  suit  at  law.  No  suggestion,  however,  of  that  kind  was 
made  upon  the  argument,  and  it  seems  to  us  that  the  ques- 
tion of  these  expenses  is  not  now  properly  before  us.  The 
answer  does  not  set  up  this  equity;  nor  even  aver  that 
the  defendant  has  paid,  of  his  own  moneys,  or  made  himself 
personally  liable  to  pay  these  costs;  and  it  may  be  that  they 
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have  been  paid  by  the  bank.     As  the  cause  must  be  remand-  Jane  1841 
ed,  he  will  have  an  opportunity,  in  such  mode  as  he  may  be^    ' 
advised,  of  bringing  this  equity,  if  it  exist,  to  the  notice  of 
liie  court  below,  where,  no  doubt,  it  will  receive  due  atten- 
tion. 

It  is  the  opinion  of  this  court  that  there  is  error  in  the  in- 
terlocutory decree  appealed  from,  and  that  upon  the  defen- 
dant's answer  the  injunction  theretofore  granted  ought  not 
to  have  been  dissolved. 

This  opinion  will  be  certi&ed  to  the  court  below,  and  the 
defendant  must  pay  the  costs  of  the  appeal. 

Per  Curiam,  Ordered  accordingly* 


HARMAN  HQWLBTT'S  HEIRS  «t.  JOHN  THOMF- 
SON'S  Ex'r&al. 

In  ascertaiDing  whether  a  deed  giveh  by  A.  to  B.  for  a  tract  of  land  was 
intended  to  be  a  fuU  and  absolute  eopyeyance  of  all  A.'a  interest,  or 
only  aa  a  secarity  for  money  advanced  by  B.  to  A.,  a  great  dispio- 
portion  between  the  valae  of  the  land^  and  the  snm  paid  for  it,  is  strong 
evidence  that  the  deed  was  given  as  a  secarity  merely. 

When  a  party  seeks  to  e^tempt  himself  from  an  equitable  lien  on  land 
which  he  has  parchased,  on  the  ground  that  he  was  a  purchaser  with- 
out notice,  he  must  shew  that  he  not  only  received  a  deed  for  the  land, 

.  but  that  he  also  paid  the  purchase  moliiey,  before  he  had  notice  of  the 
lien  or  trust. 

This  was  a  suit  transmitted  from  the  Court  of  Equity  of 
Guilford  County,  at  Fall  Term,  1840,  to  the  Supreme  Courti 

6 


370  ECIUITY  CASES  IN  THE 

Jane  l8il  by  consent  of  parties.    The  pleadings  and  proofs  in  the 
""„^j^^^  cause  are  fully  set  forth  in  the  opinion  delivered  in  this 

▼       Court. 
Thoinp- 
^^         Mendenhall  for  the  plaintiff. 

J.  T.  Morehead  for  the  defendant. 

Gaston,  J.  The  bill  in  this  <;ase  was  filed,  returnable  to 
March  Term,  1829,  of  Guilfoid  Court  of  Equity,  by  Harman 
Howlett,  against  John  Thompson,  Pleasant  Bevil  and  James 
Johnston,  but  at  the  appearance  term  the  name  of  James 
Johnston  as  a  defendant  was  permitted  to  be  strtcken  out. — 
All  the  original:  parties  have  died  pending  the  suit,  and,  as  re- 
.  vived,  it  is  a  suit  between  the  heirs  of  Howlett,  plaintifl^.  and 
the  executor  of  Thompson  and  the  heirs  of  Bevil,  defendants* 
The  bill  chai^;es  in  substance,  that  James  Johnston,  as  the 
agent  of  the  executors  of  Col.  Robert  Lindsay,  had,  in  the 
month  of  November,  1818,  with  the  view  merely  of  securing 
the  payment  of  certain  judgments  of  the  said  executors 
against  Harman  Howlett,  amounting  with  principal,  interest 
and  costs  to  the  sum  of  one  hundred  and  one  dollar,  bid  off  at 
that  price)  at  execution  sale,  a  tract  of  land  of  the  said  Hew- 
lett, containing  two  hundred  acres,  and  of  far  greater  value, 
under  an  engagement  lo  permit  the  said  Howlett  to  redeem 
the  said  land  by  refunding  the  purchase  money  and  interest; 
tha^  in  the  month  of  December,  1818,  or  of  January,  1819, 
Johnston  called  on  Howlett  to  refund  the  money,  and  that 
the  latter,  to  enable  him  to  comply  with  this  demand,  was 
induced  to  enter  into  a  contract  with  the  defendant,  Thomp- 
son, according  to  which  the  latter  lent  him  the  sum  of  one 
hiindred  dollars  at  an  annual  interest  of  twelve  dollars  and  a 
half,  with  a  stipulation  that  Thompson  would  receive  pay- 
ment of  the  interest  in  labor,  and  that,  to  secure  the  repay- 
ment of  the  sum  lent  with  the  interest  above,  said  Thomp- 
son should  get  an  assignment  of  Johnston's  purchase  of  or 
title  in  the  land ;  that  this  contract  was  communicated  to 
Johnston  by  both  the  parties  and  carried  into  execution — 
the  one  hundred <lollars  were  advanced  by  Thompson  upon 
the  agreed  terms,  and  Johnston  relinquished  to  Thompson 
his  interest  in  the  land  under  the  purchase  at  execution  sale, 
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upon  an  express  understanding  that  Thompson  should  hold  'am  1641 
the  title  in  the  land,  which  land  was  then  fully  worth  1^500,  „  ^^ 
as  a  securityfor  the  repayment  with  12s  per  cent  interest  on        y 
the  money  lent    The  hill  charges,  that  fpr  some  time  How-  Thomp- 
lett  paid  the  interest  so  stipulated,  but  Thompson,  neverthe- 
less, having  procured  the  legal  title  to  the  land,  brought  an 
action  of  qectment  against  him,  and,  having  obtained  a  judg- 
ment io  said  action,  came  with  the  sheriff^  armed  with  a  writ 
of  possession,  to  turn  him  out  of  doors,  at  a  time  when  his 
wife  was  confined  to  her  bed;  and  tlien  and  there,  under  the 
said  writ  and  by  threats  of  turning  the  said  Howlett  out  of 
doors,  extorted  from  him  a  bond  or  note  for  the  sum  of  fifteen 
dollars,  as  rent  for  said  land  for  a  year,  which  bond  the  bill 
alleges  tliat  Howlett  has  paid.      The  bill  further  charges 
that  Thompson  seemed  for  a  time  satisfied  in  having  thus 
extorted  from  Howlett  this  acknowledgment  of  tenancy,  and 
demanded  no  further  rent  nor  received  any  further  interest; 
but  recently  sold  and  conveyed  the  said  land  to  the  defendant 
Pleasant  Bevil,  who  it  is  charged  had  full  notice  of  all  the 
matters  in  the  bill,  and  they,  the  said  Thompson  and  Bevil, 
have  instituted  an  action  of  ejectment  against  Hewlett  to  dis- 
possess him  and  obtained  judgment  therein,  at  the  February 
Term,  1829,  of  Guilford  County  Court    It  sete  forth  that  he 
is  ready  and  willing  to  pay  whatever  is  justly  due  from  him  of 
principal  and  interest  upon  the  money  lent;  and  prays  that 
execution  on  the  judgment  in  ejectment  may  be  enjoined, 
that  an  account  may  be  taken  of  what  is  justly  due  upon  the 
said  loan,  and  that  on  payment  thereof  he  may  be  permitted 
to  redeem,  and  for  general  relief.    The  answer  of  the  defen- 
dant Thompson  states,  that,  having  understood  that  James 
Johnston,  who  had  purchased  the  land  of  Howlett  at  execu- 
tion sale,  was  willing  to  part  with  the  same  to  any  person,  who 
would  advance  the  annount  bid  for  it,  he  made  application  to 
Johnston  and  thereupon  entered  into  a  contract  with  himj 
whereby  he  agreed  to  pay  to  said  Johnston  the  sum  afore* 
said,  and  Johnston  agreed  to  convey  to  him  the  land,  and 
that  this  contract  was  fully  carried  into  execution.     The 
answer  denies  that  he  made  any  contract  whatever  with  How- 
lett  for  advancing  the  money  at  12i  per  cent  interest,  and 
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June  1841  holding  the  land  as  a  security,  or  that  he  pHicbased  the  land 
"^^^j^^j  at-  the  instance  or  for  the  benefit  of  Howlett,  but  avers  that 
T  he  purchased  absolutely  for  himself.  The  answer  denies 
Thomp.  ^jjat  Howlett  has  paid  Thompson  124  per  cent,  interest  or 
any  thing  by  way  of  interest  on  the  money,  falsely  charged 
in  the  bill  to  have  been  advanced;  admits  that  Howlett  has 
occasionally  worked  for  him,  but  says  that  he  also  furnished 
Howlett  with  many  articles  at  different  times,  and  believes 
Chat  upon  this  ninnitig  account  there  is  a  balance  of  $20  or 
$30  due  Thompson.  The  answer  admits  that,  at  Novem- 
ber Term,  1821,  he  instituted  an  action  oi  ejectment  against 
Howlett  and  at  November  Term,  1822,  obtained  judgment, 
and  says  that  he  did  not  sue  out  the  writ  of  execution  nntil 
the  28th  of  January,  1623;  that  he  then  went  with  the  depu- 
ty sheriff  to  have  the  same  executed,  when  Howlett  propc^ed 
to  rent  the  land  for  a  year,  and,  this  proposition  being  accepted, 
he  gave  Thompson  his  note  under  seal  for  the  sum  of  fifteen 
dollars,  payable  on  the  28th  of  December  then  next  ensuing, 
for  the  rent  of  the  land  the  said  Howlett  then  lived  on;  but 
the  answer  denies  that  the  said  note  was  paid  or  that  Thomp- 
son ever  obtained  any  subsequent  rent  for  the  Und,  and  says 
that,  although  he  considers  Howlett  as  having  continued  his 
tenant  at  the  same  annual  rent  and  justly  owing  the  same^ 
he  has  forborne  to*  press  him  therefor,  because  of  his  inabili- 
ty to  pay  it.  The  answer  says,  that  Thompson  at  last  sold 
the  land  to  Bevil,  at  $400,  and  gave  Hewlett  notice  to  quit 
and  deliver  up  possession  to  Bevil;  that  this  was  not  done, 
and  Bevil  there  upon  instituted  an  action  to  gain  the  possession. 
The  answer  of  Bevil  sets  forth  that  on  the  14th  of  October, 
1826,  while  Howlett  was  in  possession  of  the  land,  as  was 
believed  by  Bevil,  as  the  tenant  of  Thompson,  the  said  Bev- 
il bought  the  land  of  Thompson  at  the  price  of  $400,  half  of 
which  he  paid  a  short  time  thereafter,  and  the  other  half, 
which  was  payable  at  12  months,  remains  yet  unpaid.  This 
defendant  denies  that,  at  the  time  of  his  purchase,  he  had 
any  knowledge  of  Hewlett's  pretended  equity  or  claim  in  or 
to  the  land,  declares  that  at  the  time  of  the  purchase  Thomp 
son  assured  him  that  Howlett  would  give  up  the  possession 
^t  new  years  day,  and  that  the  title  was  good,  and  says,  that 
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afterwards  (but  does  not  state  whether  before  or  after  payment  Jonei84^ 
of  half  the  purchase  money)  Howlett  laid  claim  to  the  land  ^^^^^^ 
and  wrote  many  letters  to  him  concerning  the  same,  which       t 
he  refused  to  receive,  believing  Hewlett's  object  was  to  take  '^^^^ 
some  advantage  of  him.      This  defendant  admits  that  he 
brought  the  action  of  ejectment  on  the  separate  demises  of 
Thompson  and  himself,  and  insists  that  there  is  no  injustice 
in  availing  himself  of  the  judgment  therein  rendered  to  ob- 
tain the  possesion  of  his  laind. 

Upon  the  coming  in  of  these  answers,  the  injunction  to  re- 
strain the  isssuing  of  the  habere  facias  possessionem,  which 
had  been  granted  on  the  filing  of  the  bill,  was  dissolved 
with  costs.  To  theanswersof  these  defendants  there  is  a 
general  replication. 

Notwithstanding  the  explicit  denial  by  Thompson  of  the 
agreement  alleged  in  the  bill,  we  feel  ourselves  bound,  by  the 
proofs,  to  declare  that  agreement  established.      The  testimo- 
ny of  James  Johnston  to  that  point  is  very  distinct  and  posi- 
tive.   He  declares  that  after  he  had  purchased  Howlett's  land 
at  execution  sale  in  November,  1818,  he  agreed  with  How-, 
lett  to  give  up  the  land,  if  the  latter  would  pay  the  money 
bid  therefor  before  Johnston  was  called  on  for  it  by  the  she- 
riff; that  this  was  not  done;  and,  about  the  Christmas  follow- 
ing, he  went  in  company  with  a  surveyor  to  survey  the  land, 
when  Howlett  supplicated  for  further  indulgence,  and  repre- 
sented that  Thompson  was  about  to  lend  him  the  money  to 
pay  for  the  land;  that  witness  told  Howlett,  if  Thompson 
would  agree  to  let  him  have  the  land  upon  easy  terms,  the 
witness  would,  notwithstanding  some  trouble  and  expense 
already  incurred,  let  Thonopson  have  it  for  $110;  that  a  day 
was  appointed  for  the  three  to  meet,  and  they  accordingly 
did  meet  on  the  7th  of  January,  1819,  when  the  following 
arrangement  was  made:      The  witness  was  to  receive  $110, 
of  which  $100  was  paid  down  by  Thompson,  $5  by  How- 
lett, and  the  remaining  five  promised  to  be  paid  by  Howlett 
in  a  few  days,  the  witness  to  transfer  the  title  to  Thompson, 
and  Howlett  to  repay  the  $100  so  advanced  by  Thompson  in 
cash,  with  interest  thereon,  at  the  rate  of  12i  per  cent,  per 
annum,  the  interest  payable  in  labor,  on  the  first  day  of  A- 
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Jone  1841  pril  next,  and  receive  a  conreyance  of  his  land.    Upon  this 
Ho^l^^"  distinctly  understood  agreement  the  witness  shortly  thereaf- 
T       ter  made  the  conveyance  to  Thompson,  and  declarer  that  he 
'^wDu^  never  would  have  permitted  Thompson  or  any  other  person 
to  have  the  land  at  that  price,  but  for  the  purpose  of  befriend- 
ing Howiett.    This  testimony  is  confirmed  by  that  of  other 
witnesses,  and  by  the  circumstances  of  the  case. 

William  Hutchinson  deposes,  that  about  a  week  before  the 
April  term  of  Guilford  County  Court  succeeding  this  trans- 
action, he  heard  Thompson  say,  either  "that  he  had  let  How- 
iett have  a  hundred  dollars  f  o  redeem  his  land  from  John- 
ston," or  "  that  he  had  pi^id  one  hundred  dollars  to  Johnston 
for  Howlett's  land;''  that  Howiett  was  to  repay  the  money  at 
the  court,  but  he  expected  it  would  not  be  done;  but  that  it 
would  answer  if  repaid  by  the  next  succeeding  court;  and 
that,  at  the  same  time,  he  stated,  either  that  he  had  a  deed 
or  was  to  have  a  deed  for  the  land,  to  hold  until  the  money 
should  be  repaid  him.- 

Mary  Bevil  deposes  that  she  has  often  heard  Thompson 
say  that  he  had  lent  Howiett  $100  to  redeem  hb  land,  and 
that  she  has  heard  him  tell  Howiett,  if  he  would  pay  fifty 
dollars,  he  (Thompson)  would  wait  for  the  residue  until 
Howiett  could  make  it. 

In  addition  to  this  testimony,  th^  vast  disproportion  be- 
tween the  value  of  the  land  and  the  price  alleged  to  have 
been  paid  for  it  by  Thompson,  is  a  veiy  important  consider- 
ation. There  is,  indeed,  no  precise  testimony  as  to  its 
value,  but  we  must  take  it  to  have  been  worth  at  least  the 
sum  for  which  it  was  sold  to  Bevil.  Now,  independently  of 
Johnston's  express  declaration  on  oath,  it  camiot  for  a  mo- 
ment be  supposed  that  he  would  have  conveyed  the  land  to 
Thompson  at  one-fourth  of  its  value,  had  he  not  regarded 
Thonipson  as  taking  the  title  but  as  a  security  for  the  money 
advanced  for  Howiett  Towards  the  latter  he  felt  himself 
under  the  obligations  of  humanity  and  honor  to  show  indul- 
gence, but  Thompson  had  no  claims  on  him  for  a  sacrifice 
of  interest.  It  appears  also,  from  an  exhibit,  filed  by  the  de- 
fendant, that  after  making  the  pretended  absolute  purchase 
on  the  7th  of  January,  1819,  Thompson  took  no  step  what- 
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ever  to  assert  a  title  to  the  land,  until  more  than  two  years  ^^i^®  ^^^^ 
thereafter,  during  all  which  time  Howlett  continued  to  occu-  p^j^u*j 
py  and  enjoy  it.    On  the  17th  of  October,  1821,  he  sued  out    '  v 
a  declaration  in  ejectment  on  the  several  demises  of  Johnston  '^^<>°^P* 

80D« 

and  himself,  which  demises  are  laid  as  of  the  12th  ot  De- 
cember, 1820,  and,  having  obtained  a  judgment  at  Novem- 
ber term,  1822,  sued  out  a  writ  of  possession.  Armfield,  tlie 
deputy  sheriff,  whom  he  accompanied,  when  going  to  exe- 
cute this  writ,  has  been  examined  for  the  defendants,  and 
proves  that,  at  the  time  the  note  ior  the  year's  rent  was  giv- 
en, Howlett's  wife  was  lying  sick,  and  Howlett  was  apprised 
before  the  note  was  given,  that  they  had  come  to  put  him  out 
of  doors.  And  from  that  day,  Howlett  was  permitted  to  en- 
joy the  land,  without  paying  any  rent  or  securing  the  pay- 
ment of  any  rent,  notwithstanding  the  belief  of  Thompson 
that  he  was  unable  to  pay,  until  alter  the  land  was  sold  to 
Bevil. 

It  is  exceedingly  difficult  to  reconcile  this  conduct  with 
that  of  the  undisputed  legal  and  equitable  proprietor  of  the 
land;  but  it  is  reconcilable  with  that  of  one,  who,  while  he  be- 
lieved he  had  contrived  to  secure  the  title  to  himself,  was  con- 
scious that  this  bad  been  done  at  the  expense  of  fair  claims 
on  the  part  of  the  occupant* 

One  deposition  has  been  taken  for  the  purpose  of  proving 
notice  in  Bevil,  previous  to  his  purchase.  But  we  deem  it 
unnecessary  to  examine  into  the  effect  of  this  testimony  or 
into  the  credit  of  the  witness.  There  is  no  proof  whatever 
of  the  paym^n/ of  the  purchase  money,  or  of  any  part  of  it, 
by  Bevil;  and  even  of  that  part,  which  alone  his  answer  al- 
leges to  have  been  paid,  the  answer  does  not  aver  the  pay- 
ment to  have  been  made  before  the  notice^  which  he  admits 
that  he  obtained  of  Hewlett's  claim  shortly  after  the  purchase. 

The  plaintifl&are  entitled  to  have  an  account  taken  of  the 
amount  of  money  which  may  be  due  to  the  executor  of 
Thompson  for  the  principal  and  lawful  interest  of  the  $100 
advanced  for  their  ancestor  on  the  7th  of  January,  1819,  de- 
ducting the  payments  made  thereon,  if  any,  whether  as  pay- 
ments of  interest  or  principal;  and  to  be  let  in  to  redeem  the 
land  as  having  been  in  effect  mortgaged  for  the  repayment 


37C  EaUITY  CASES  IN  THE 

Jane  1841  thereo£  There  should  also  be  an  account  of  the  costs  in- 
curred  in  the  two  suits  at  law  by  the  parties  respectively, 
showing  by  whom  the  same  have  been  paid,  or  who  remain 
liable  for  the  payment  thereof;  and  there  must  also  be  an  ac- 
count of  the  rents  and  profits  received  by  any  of  tlie  parties 
*  defendants,  since  the  dissolution  of  the  injunction. 

Per  Curiam,  Ordered  accordingly. 


ANDERSON  HERRON  m.  GEORGE  CUNNINGHAM. 

The  plaintiff  alleges  in  his  bill  a  coDtract  which  he  cannot  prove;  hot  the 
defendant  in  his  answer  sets  forth  a  contract  in  relation  to  the  same 
transaction,  upon  which  the  ptaintiff  might  hare  had  relief,  If  he  had 
alleged  it  in  his  bill.  Held,  that  the  plaintiffcannotrecoTernpon  these 
admissions  of  the  defendant,  as  they  show  a  contract  different  from 
that,  for  which  he  soaght  the  aid  of  the  Court  of  Equity;  especially 
where  the  defendant  does  not  submit  to  any  decree. 

This  was  an  appeal  from  a  decree  of  his  Honor  Jndge 
Battle,  pronounced  on  the  hearing  ot  this  cause  before  him 
at  Spring  Term,  1841,  of  Haywood  Court  of  Equity.  The 
pleadings  and  proois  are  stated  in  the  opinion  of  the  court 

No  counsel  appeared  for  eithei;  party  in  this  court. 

RuFFiN,  C.  J.  In  1835  the  Legislature  granted  certain 
lands,  situate  in  tlie  County  of  Haywood,  to  the  Justices  of  the 
County  Court,  in  trust  for  the  county  and  to  be  sold  for  the 
benefit  of  the  County,  upon  terms  to  be  determined  by  the 
County  Court.  In  1836,  the  lands  were  offered  for  sale;  and, 
among  the  terms  established  by  the  court,  a  right  of  pre-emp- 
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tion  was  allowed  to  persons  then  liv^ing  on  the  tracts — ^but  Jane  1841 
upon  what  particular  conditions  is  not  stated  in  the  pleadings  "JJ^jJJJ^ 
or  proofs.      At  the  sale  the  defendant,  Cunningham,  became       ^ 
the  purchaser  of  115  acres  of  land  ^of  which  Robert  Herron  ^^*"8:- 
was  an  occupant)  at  the  price  of  thirty-seven  and  an   half 
cents  per  acre,  of  which  he  paid  one  fourth  down,  and  gave 
his  three  bonds  for  the  other  t&ree  fourths,  payable  in  orie, 
two  and  three  years;  and  Robert  Herron  also  executed  those 
bonds,  as  the  surety  of  Cunningham. 

The  bill  states,  that  tie  plaintiff  is  the  son  of  Robert  Herron, 
and  that  the  latter  was  entitled  to  the  pre-emption  of  the  said  • 
land,  and  before  the  sale  transferred  it  to  or  waived  it  in  favour 
of  the  plaintiff.  But  that  the  plaintiff  was  an  inlant  at  the 
time,  and  the  commissioners  refused  to  receive  his  bid;  and 
that  theieupon  be  applied  to  Cunningham  to  purchase  the 
land  for  him,  the  plaintiff;  and  that  Cunningham,  with  the 
consent  of  the  plaintiff's  father,  agreed  to  do  so,  and  to  allow 
the  plaintiff  to  make  the  payments,  and,  when  they  should 
have  been  made,  to  convey  the  land  to  the  plaintiff.  The 
bill  further  states,  that  Cunningham  accordingly  bid  off  the 
land,  as  the  agent  of  the  plaintiff  and  for  biS  benefit;  and 
that  immediately  afterwards  the  plaintiff  put  into  Cunning- 
ham's hands  the  money  fo  make  the  payment  required  down^ 
and,  subsequently,  and  before  the  second  instalment  of  $10 
781,  fell  due,  he  also  put  into  his  hands  mon6y  to  pay  that. 
The  bill  then  charges,  that  Cunningham  denied  having 
made  a  contract  with  the  plaintiff,  or  that  it  was  obligatory 
on  him  by  reason  of  the  plaintifi^s  infancy,  and  had  subse- 
quently agreed  with  the  plaintiff's  father,  Robert  Herron,  fo/ 
the  purchase  of  the  equitable  title  from  him;  and  hath,  since, 
obtained  a  deed  from  the  county,  and  refuses  to  convey  to  the 
plaintiff,  although  the  latter  had  offered  to  pay  the  residue 
of  the  purchasie  money.  The  prayer  is,  that  the  defendant, 
Cunningham,  may  be  declared  a  trustee  for  the  plaintiff;  and 
that  an  account  may  be  taken  of  the  sum  due  for  principal 
and  interest  of  the  purchase  money,  and  also  of  the  rents  and 
profits  received  by  Cunningham,  and  that,  upon  payment  of 
the  balance,  if  any,  by  the  plaintifi,  the  defendant  may  be  de- 
creed to  convey  to  him. 

7 
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Jane  1841     The  answer  states  that  Robert  Herron,  who  was  entitled 
~  to  the  pre-emption,  was  considerably  indebted  and  insolvent; 

w  and,  in  consequence  thereof,  he  stated  to  the  defendant  on  the 
^^^^>°S-day  of  sale,  that,  although  he  wanted  the  land,  he  could  not 
bid  it  off,  because  his  creditors  would  immediately  seize  it; 
and,  therefore,  he  requested  the  defendant  to  purchase  it  for 
him.  This  the  defendant  adniits  he  agreed  to  do,  and  to 
convey  the  land  to  Robert  Herron  upon  his  paying  the  pur. 
chase  money;  and  he  states,  that  thereupon  the  said  Robert 
drew  from  his  pocket  one  fourth  of  the  purchase  money,  and 
delivered  it  to  the  defendant ;  and  the  defendant  made  the 
purchase,  and  paid  the  first  instalment  on  that  day,  and  gave 
bonds  for  the  others  as  already  stated.  The  answer  denies, 
that  the  defendant  made  any  contract  with  the  plaintiff  to 
purchase  for  him,  or  that  any  thing  whatever  passed  between 
them,  before  or  at  the  sale,  on  the  subject.  But  it  states,  that, 
after  the  sale  was  completed,  and  Robert  Herron  and  the  de- 
fendant were  returning  home  together,  the  former  asked  the 
latter  whether  he  would  not  be  willing  to  make  the  title  to 
his  son  Anderson,  the  present  plaintiff,  provided  he  paid  the 
purchase  money;  and  the  defendant  replied,  that  he  would. 
The  answer  then  admits,  that,  before  the  first  note  fell  due, 
the  defendant  received  from  the  plaintiff  ten  dollars  to  be  paid 
on  that  note,  but  states,  that  before  the  time  of  payment  ar- 
rived, Robert,  the  father,  after  having  often  done  so  before, 
proposed  to  sell  the  land  to  the  defendant,  and  that  they  fi- 
nally agreed  upon  the  following  terms:  That  the  defendant 
should  pay  the  three  notes  to  the  county,  should  return  to 
the  plaintiff  the  sum  of  ten  dollars  received  from  him,  and 
should  pay  to  Robert,  the  father,  fifty  dollars  tor  the  equita- 
ble right;  and  that  he  accordingly  made  the  payments  to  the 
county  and  to  the  father,  and  offered  it  also  to  the  plaintiff, 
who  refused  to  receive  it.  The  answer  insists  that  the  bene- 
ficial interest  in  the  premises  was  in  the  said  Robert  Herron 
and  never  belonged  to  the  plaintiff. 

Replication  was  taken  to  the  answer,  and  the  parties  pro* 
ceeded  to  take  their  proofs,  and  on  the  hearing  in  the  Court 
of  Equity  for  Haywood,  it  was  declared  that  the  defendant 
purchased  the  premises,  at  the  sale  made  by  the  commission- 
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era,  for  the  plaintiff,  and  was  a  trustee  for  him;  and  there  was  Jone  1841 
a  decree  that  Ihe  defendant  should  convey  to  the  plaintiff,   ^^^^^^ 
upoa  the  payment  of  the  balance  of  the  purchase  money  and  ^    ^ 
interest.    And  the  defendant  appealed.  ^'"ham""^' 

Very  voluminous  depositions  have  been  taken  and  sent         * 
upia  the  record;  but  it  is  not  deemed  necessary  to  advert  to 
them  particularly,  as  but  a  small  portion  of  them  is  material 
to  the  point  on  which  the  cause  turns,  as  it  strikes  us. 

The  plaintiff  has  taken  the^  deposition  of  his  father;  and  if 
the  court  were  at  liberty  to  yield  full  faith  to  it,  we  should 
cousiderthe  statementsof  the  bill  established.  The  witness  de- 
nies that  he  was  in  debt  or  afraid  from  any  such  cause  to  pur- 
chase in  his  own  name;  and  he  says,  that,  before  the  sale,  he  relin- 
quished  to  his  son  the  pre-emption  of  the  land  for  the  purpose 
of  advancing  his  son,  and  that  the  only  reason  why  the  son 
did  not  purchase  was  because  he  was  an  infant  and  could  not 
give  bond:  that,  such  being  the  case,  they,  the  farther  and  son, 
together,  applied  to  the  defendant  to  become  thejpurchaser  in 
his  name,  but  for  the  benefit  of  the  son;  and  that  the  defend- 
ant agreed  to  do  so  and  did  so,  and  agreed  to  convey  to  the 
son  upon  the  purchase  money  being  paid.  The  witness  al- 
so states  that,  to  enable  the  defendant  to  make  the  purchase, 
he,  the  witness,  advanced  to  him  the  first  instalment,  which 
he  gave  to  his  son,  because  he  had  worked  lor  money  to  pay 
the  father's  debts.  The  witness  further  states,  that  this  con- 
tract was  made  in  the  presence  of  no  person,  but  himself. 
And  he  admits  that,  during  the  next  year,  he  sold  the  land  to 
Cunningham  and  received  $50  tor  his  right;  but  he  says,  he 
had  no  right,  and  did  not  claim  any  in  the  land,  and  that  Cun- 
ningham bought  at  his  own  risk. 

The  material  difference  between  the  contract  stated  in  the 
bill  and  by  this  witness,  and  that  stated  in  the  answer  is,  that 
the  former  is  an  original,  distinct,  and  complete  agreement 
between  the  plaintiff  personally  and  the  defendant,  that  the 
latter  should  purchase  for  the  former  and  with  money  advan. 
ced  by  the  plaintiff;  and  on  a  declaration  of  the  truth  of  that 
allegation,  the  decree  is  founded;  whereas  the  statement  of  * 

the  answer  is,  that  the  money  advancedtothe  defendant  at  the 
purchase  was  the  money  of  the  father,  was  advanced  by  the 
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Jane  1841  father,  and  Ihe  contract  of  the  defendant  was  altogether  with 

H  rrott    ^^®  fether  and  for  his  benefit;  and  therefore,  that  if  the  plain- 

T      tiff  have  any  right,  he  must  have  derived  it  under  the  father 

Cimoiog.  subsequent  to  the  sale.      It  is  obvious,  that  those  con- 
tracts  are   different,  being  made  with  different  persons. 
Now,  Robert    Herron   is  the  only   witness  who  speaks 
of  such  a  contract  between  the  defendant  and  the  plain- 
tiff; and  even  he  admits,  that  the  son   did   not  pay  the 
money,   but  that  be  paid  it.      This  single  witness  could 
not  over-rule  the  positive  denial  of  the  answer  on  this  point, 
were  there  nothing  particular  against  the  witness.    But,  be- 
sides the  shock  given  to  his  credit  by  his  admitted  sale  of 
the  very  land  in  dispute  to  the  defendant,  his  character  is  stated 
by  many  witnesses  to  be  such,  las  nottoentitle  him  to  belief  on 
bis  oath.    And  above  all,  another  witness,  who  is  unimpeach- 
ed,  states,  in  conformity  with  the  answer,  that,  on  the  even- 
ing of  the  day  of  sale,  as  the  parties  were  returning  home 
from  the  sale,  Robert  Herron  applied  to  the  defendant  to 
know,  if  he  would  not  as  willingly  convey  to  the  son  as  to  the 
father.    We  are  obliged,  therefore,  to  reverse  the  declaration, 
that  the  defendant  purchased  for  the  plaintiff,  and  to  declare 
that  he  purchased  for  the  plaintiff's  father;  and,  consequently, 
the  plaintiff  cannot  hive  a  decree,  because  th^re  is  nothing 
in  his  bill  to  shew  how  the  title,  thus  placed  in  the  father, 
was  derived  by  hitp.    The  defendant  admits  a  case  in  the 
answer,  on  which,  perhaps,  if  stated  in  the  bill  and  admitted 
or  proved,  the  plaintiff  might  have  had  relief,  but  we  cannot 
anticipate  what  defences  the  answer  might  have  set  up  to  such 
a  case,  if  made  in  the  bill;  and  the  answer  does  not  subpait  to 
any  decree  in  favour  of  the  plaintiff  upon  the  transaction,  as 
stated  by  the  defendant,    The  allegations  and  proo&  of  the 
plain  tiff  do  not,  therefore,  correspond,  as  they  ought  ta  do,  to 
enable  us  to  relieve  him,  without  danger  of  surprise  on 
the  other  party.    A  bill  cannot  be  founded  on  a  contract 
made  with  the  plaintiff,  and  the  decree  founded  on   a  con- 
tract made  with  another  person  and  coming  to  the  plaintiff 
•  by  assignment. 

The  decree  must,   therefore,  be  reversfsd,  and  the  bill 
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djBimssed  with  costs  in  this  court;  but,  for  greater  caution,  ^^^  is^i 
without  pejudice  to  any  bill  to  be  brought  by  the  plaintiff 
hereafter. 

Peb  Curiam,  Bill  dismissed,  without  prejudice 


JAMES  PARKER  m.  RICHARD  HINSON. 

Where  the  anegatton  of  the  plaintiff  it,  that  his  father  gaTe  to  him,  while 
he  wee  yet  a  tender  infant,  by  deed,  by  way  of  advaneement,  nearly  all 
hie  property  real  and  personal,  leaving  scarcely  any  thing  for  his  own 
support  or  thrt  of  his  wife  or  of  the  children  he  might  thereafter  ha?e« 
the  proofe  to  eupport  such  an  allegation,  before  it  will  receiye  the 
eoootenance  of  the  court,  must  be  stringent  and  entitled  to  fall  confi- 
dence. 

This  was  a  suit  in  Equity,  which,  being  set  for  hearing  at 
Spring  Term,  1841,  of  Wayne  Court  of  Equity,  was  trans- 
mitted by  consent  of  parties  to  the  Supreme  Court  The 
pleadings  and  proofs  are  stated  in  the  opinion  of  this  court. 

John  H.  Bryan  for  the  plaintiff. 

W.  H.  Haywood  Jr.  for  the  defendant 

Gaston,  J.  The  plaintiff  in  his  bill,  which  was  filed  on 
the  2d  of  March,  1839,  charges  that  the  late  James  Parker, 
of  Wayne  county,  died  on  the  l§th  of  March,  1818,  leaving 
the  plaintiff,  his  only  child,  and  a  widow,  Tabitha  Parker,  the 
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J«n«^i  mother  of  the  plaintiff;  that  some  three  or  four  years  before 

Parker"  ^^®  death  of  the  said  James,  being  perfectly  solvent  and  de- 

▼      sirous  to  secure  to  the  plaintiff,  by  way  of  advancement,  a 

HinsoD.  portion  of  his  property,  he  executed  unto  the  plaintiff,  then 
an  infant  of  tender  years,  a  deed  of  gift  for  several  n^ro 
slaves,  named  Annaky,  Hannah,  Mima  and  George;  that  the 
said  deed  was  attested  by  two  witnesses,  Henry  Hobson  and 
Richard  Grant,  and  was  delivered  to  the  said  Hobson  for  the 
use  of  the  plaintiff;  that  one  of  these  witnesses,  Hobson,  died 
in  the  life-time  of  the  plaintiff's  father;  that  the  said  deed 
was  never  registered,  but  has  been  fraudulently  suppressed  or 
destroyed;  that,  thirteen  or  fourteen  years  after  the  death  of 
the  plaintiff's  father,  the  plaintiff's  mother  intermarried  with 
the  defendant,  and  that  in  the  month  of  December,  1837,  she 
died;  and  that,  since  her  death,  the  plaintiff  for  the  first  time 
heard  of  the  deed  of  gift  aforesaid.  Grant,  the  surviving  wit- 
ness thereto,  having,  at  the  earnest  request  of  his  said  moth- 
er, concealed  from  him  the  knowledge  thereof  so  long  as  she 
lived.  The  plaintiff  charges  that,  upon  the  marriage  of  his 
mother  with  the  defendant,  the  said  negroes  or  some  of  them 
and  the  issue  thereof  came  into  the  defendant's  possession, 
who  had  personal  knowledge,  or  the  means  of  personal  know- 
ledge, of  the  existence  and  suppression  of  said  deed,  and 
prays  that  the  defendant  may  answer  all  the  matters  charged 
in  the  bill,  and  that  the  plaintiff  may  have  such  relief  as  the 
nature  of  his  case  requires. 

The  defendant  states,  in  his  answer,  that  he  intermarried 
with  the  mother  of  the  plaintiff  on  the  20th  of  February, 
1831;  that  she  was  then  possessed  of  three  negroes,  viz.  An- 
naky and  Mima,  named  in  the  bill,  and  Handy,  a  child  of 
Mima,  holding  and  claiming  the  same  as  her  absolute  pro- 
perty; that  Mima  has  since  had  several  children,  the  names 
and  ages  of  which  he  sets  forth;  and  that  the  defendant  has 
continually  held  the  said  Annaky,  Mima  and  Handy,  from 
the  time  of  his  said  intermarriage,  and  the  children  of  the 
said  Mima,  from  the  time  they  were  bom,  as  his  absolute  pro- 
perty; and  that,  until  the  month  of  December,  1838,  he,  the 
defendant,  never  heard  of  any  deed  of  gift  having  been  exe- 
cuted, or  having  been  alleged  to  be  executed  by  the  late 


SUPREME  COURT  OF  NORTH  CAROLINA.  383 

James  Parker  to  the  plaintiff.  The  defendant  denies  that  June  1841 
such  a  deed  ever  was  executedi  and  declares  that  the  plain-  p  . 
tiff,  shortly  after  the  death  of  the  plaintiff's  mother,  claimed  y 
the  negroes  in  question,  as  having  been  bequeathed  to  him  by  Hinson. 
his  father's  will,  and  afterwards,  on  finding  that  this  claim 
could  not  be  enforced,  set  up  the  unfounded  claim  biiought 
forward  in  his  bill.  The  defendant  further  alleges  that  the 
plaintiff's  fiither,  by  his  last  will  and  testament,  bequeathed 
the  negroes  Annaky  and  Mima  to  the  plaintiff;  that  the  said 
will,  after  the  death  of  the  testator,  was  duly  proved,  and  the 
widow  dissented  therefrom;  that  she  afterwards  filed  her  pe- 
tition against  the  administrator  with  the  will  annexed,  in  or- 
der to  obtain  so  much  of  the  testator's  estate  as  would  make 
the  provision  for  her,  in  the  will,  equal  to  the  slaves  to  which 
she  would  have  been  entitled  of  said  estate,  in  case  her  hus- 
band had  died  intestate;  that  upon  said  petition  she  obtained 
a  judgment  for  the  sum  of  six  hundred  dollars,  or  therea- 
bouts; that  execution  issued  upon  said  judgment,  which  was 
levied  upon  the  slaves  Annaky  and  Mima;  and  that,  at  a  sale 
mads  by  the  sheriff  in  pursuance  of  the  said  execution,  she 
purchased  Annaky  and  Mima;  and  that,  after  said  sale,  Han- 
dy, the  child  of  Mima,  was  born.  The  defendant  also  avers 
that  the  plaintiff,  at  the  time  of  filing  his  bill,  was  upwards 
of  thirty  years  of  age,  and  insists  that  the  defendant  has  ti- 
tle to  the  said  Annaky,  Mima,  Handy  and  the  issue  bom 
since  of  the  said  Mima,  not  only  by  virtue  of  the  purchase 
aforesaid  by  the  said  widow  and  his  subsequent  intermarri- 
oge  with  her,  but  because  of  her  and  his  long  continued  ad- 
verse possession  thereof;  and  prays  to  have  the  benefit  of  the 
act  of  Assembly  made  to  quiet  title  to  slaves  in  those  who 
have  been  in  possession  for  three  years  or  more,  and  also  the 
benefit  of  the  act  limiting  the  time  of  bringing  personal  ac- 
tions. 

To  this  answer  there  is  a  general  replication.  The  first 
question  presented  upon  these  pleadings  is,  whether  there 
was  in  fact  such  a  deed  of  gift  executed  to  the  plaintiff  by 
his  father,  as  is  charged  in  the  bill.  In  support  of  this 
allegation,  the  plaintiff  mainly  relies  on  the  testimony  of 
Richard  Grant.    The  substance  of  bis  testimony  iS;  that  he 
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Jone  1841  and  Heniy  Hobson  were  witnesses  to  a  deed  of  gift  from  the 
Parker    ^^^  James  Parker  to  the  plaintiff,  his  child  and  only  child, 
T       for  a  tract  of  land  bought  from  Wiiliam  Grant  called  the 
Hinson.  "Walnut  Hill  plantation,  a  negro  woman  named  Annaky,  a 
negro  child  Hannah,  another  named  George,  and  another 
named  Mima,  and  a  horse  and  saddle,  so  far  as  he  recollects; 
that  this  deed  was  delivered  to  Hobson  for  safe  keeping  for 
the  benefit  of  the  plaintiSJ  that,-  about  two  years  after  the 
death  of  James  Parker,  his  widow,  who  was  the  half  sister 
of  the  witness,  shewed  the  deed  to  a  lawyer,  who  died  before 
the  institution  of  this  suit,  and  was  told  by  him  that  if  the 
deed  Came  to  light  she  could  not  keep  the  negroes  another 
day;  that  she,  on  the  same  day,  consulted  with  the  witness 
what  she  should  do  with  the  deed,  and  he  told  her  tliat  it 
was  <^  best  perhaps  not  to  destroy"  said  deed;"  that  she  observ* 
ed  to  the  witness  that  she  had  his  child  to  raise,  and  that  it 
was  as  much  for  his  interest  as  hers  to  destroy  it;  that  in 
bis  presence,  accordingly,  she  burned  the  deed,  and  requested 
him  to  say  nothing  about  the  deed,  and  that  he  never  did 
until  after  her  death.      He  adds  that,  on  6ne  occasion  after 
her  marriage,  she  wanted  him  to  state  the  case  to  a  lawyer, 
in  order  to  leafn  whether  the  deed  of  gift  would  hold  the 
negroes,  or  whether  they  Would  belong  to  her  husband;  Init 
does  not  say  Whether  he  complied  with  this  wish.      The 
plaintiff  also  relies  on  ther  testimony  of  Sally  Bom  and  Jes- 
se Anderson.    The  formcrr  states  that  she  had  repeatedly^  in 
James  Parker's  life  time,  beard  him  say  that  he  had  given  to 
his  son  a  deed  of  gift  for  Annaky  and  her  children;  that  she 
had  heard  Henry  Hobson  say  he  had  written  the  deed;  that 
she  had  heard  Mrs.  Parker  say,  after  her  first  husband's  death, 
there  was  such  a  deed:  that  Parker  told  her  the  cause  of  his 
giving  the  deed  "  was  to  quiet  the  fears  of  his  wife,  lest  be 
should  give  the  negro  Cbaney  to  his  illegitimate  child, 
Smithy  Grant";  and  thrt  she  has  heard  the  plaintiff  speak  a-  • 
bout  this  deed  while  his  mother  was  alive,  and  that  the  ne- 
groes were  always  called  his.     Jesse  Anderson  deposes  that 
he  has  heard  the  plaintiff's  mother  speak  of  the  little  negroes 
she  had,  as  being  raised  by  her  for  the  benefit  of  her  9on;  that 
on  one  occasion,  when  a  negro  child  was  born,  she  told  him 


SUPREME  COURT  OP  NORTH  CAROLINA.  386 

to  go  and  look  at  his  little  negro:  that  on  one  occasion,  alter  J^^^e  1841 
she  was  married  to   the  <lefendant;  the  plaintiff  whipped  "J^"^ 
some  of  them,  and  she  said  she  had  a  good  mind  to  send       ▼ 
them  home  to  him,  as  she  was  unfit  to  raise  them;  and  that  Hinsoo, 
be  has  repeatediy  heard  the  plaintiff  claim  the  negroes  as  be* 
ing  his  at  his  t/iolher's  death. 

On  the  part  ot  the  defendant,  a  number  of  witnesses  testis 
{y  that  the  general  character  of  the  witness  Grant  as  to  .ve- 
racity is  so  bad  that  he  is  undeserving  of  credit  upon  oath. 
The  plaintiff  has  attempted  to  meet  this  testimony  by  that  of 
others,  who  declire  that  for  ought  that  they  know,  they 
would  believe  him,  but  who  at  the  same  time  admit  that  his 
general  character  is  such  as  is  represented  by  the  discrediting 
witnesses. 

It  appears  from  an  exhibit  introduced  by  the  defendant,  that 
the  will  of  James  Parker  and  a  codicil  thereunto  annexed 
were  proved  at  the  August  Term,  1819,  of  Wayne  County 
Court,  and  administration  with  the  will  annexed  granted  to 
Henry  Roberts,  and  that  the  dissent  of  the  testator's  widow 
from  the  said  will  was  entered  of  record.  By  the  said  will 
which  was  witnessed  by  Henry  Hobson,  who  appears  to' 
have  been  dead  at  the  time  of  the  probate,  the  testator  chives 
all  his  lands  to  his  son,  bequeaths  to  him  four  negroes,  An- 
naky,  Hannah,  Mima  and  George,  with  an  exception,  that  his 
wife  shall  have  the  use  thereof  until  his  said  son  shall  ar- 
rive at  twenty  one  years  of  age  or  marries;  bequeaths  to 
her  one  horse,  a  riding  chair,  and  harness,  leaves  to  her  for 
life  only  a  still  and  a  beaufet  and  during  her  widowhood  a 
mahogany  table  and  desk — and  he  bequeaths  to  Smithy 
Grant  five  dollars.  The  will  bears  date  the  22nd  December, 
1809.  By  the  codicil,  which  is  dated  on  the  7th  of  January, 
1816,  to  which  Hobson  is  not  a  witness,  the  testator  further* 
bequeaths  to  his  said  son  one  negro  girl  named  Chaney  and 
her  increase.  It  also  appears  from  the  same  exhibit  that  the 
widow  did  file  a  petition  and  obtained  a  judgment,  as  set 
forth  in  the  answer,  and  it  is  testified  by  James  Roberts,  the 
administrator  with  the  will  annexed,  that  she  purchased  An- 
naka  and  Mima  at  the  sheriff's  sale  under  the  execution, 
which  issued  to  enforce  the  collection  of  that  judgment.  Ac* 
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Jane  1841  cording  to  the  testimony  of  aU  the  witnesses,  the  plaintiff  ar- 
ParkeT'  rived  at  full  age  about  the  year  1828,  and  he  has  always  liv- 
V  ed  in  the  immediate  neighborhood  of  his  mother.  It  isprov- 
HioMD.  ed  by  Lot  Hays,  John  Roberts,  John  B.  Crawford,  Major  Uz- 
zell,  Bright  Best  and  Henry  Sasser,  that  the  plaintiff's  moth- 
er, since  her  purchase  of  Annaky  and  Mima,  and  the  de- 
fendant Uinson,  since  his  intermarriage  with  her,  held  un- 
disputed, open  and  notorious  possession  of  the  said  Annaky 
and  Mima,  and  of  the  issue  of  Mima  from  their  birth,  claim- 
ing the  same  as  their  property;  and  that,  until  aAer  the  death 
of  Mrs.  Hinson,  neither  they  nor  any  of  them  ever  heard  of 
the  alleged  deed  of  Gift,  or  of  any  claim  or  pretence  of  claim 
of  the  plaintiff  to  any  of  these  negroes.  Crawford  testifies 
that  in  1828  or  1829,  the  plaintiff 's  mother  being  then  a 
widow,  made  a  will,  disposing  of  the  said  negroes,  and  that 
the  plaintiff  complained  of  that  disposition  in  regard  to  Mi- 
ma, and  thought  it  hard  she  was  not  given  to  him,  as  she 
had  been  by  his  father's  will.  It  is  also  proved  that  the  plain- 
tiff's mother  had  negroes  George  and  Hannah  in  her  posses- 
sion, but  that  she  held  these  avowedly  as  the  plaintiff's  ne- 
groes, ana  that  they  have  been  delivered  up  to  the  plaintiff. 
And  John  Everett  and  Bright  Best  testify,  that  when  the 
plaintiff,  after  his  mother's  death,  first  set  up  a  title  to  the  ne- 
groes in  dispute,  he  claimed  them  under  his  father's  will. 

Upon  this  view  of  all  the  material  proofs  in  the  cause,  we 
feel  ourselves  bound  to  hold,  that  the  plaintiff  has  not  estab- 
lished his  allegation,  that  a  deed  of  gift  for  Annaky,  Mima, 
Hannah  and  George  was  executed  to  him  by  his  father. 
That  allegation  is  intended  to  be  understood,  and  by  us  must 
be  understood,  as  of  a  deed  operating  directly  to  transfer  the 
property  from  the  donor  td  the  donee,  unconditionally  and 
*  absolutely.  The  fact  charged  is  one  extremely  improbable, 
that  a  man  having  one  infant  child,  with  a  view  simply  to  its 
advancement  in  life,  should  strip  himself  almost  to  destitu- 
tion, retaining  scarcely  any  property  whatever  either  for  his 
own  support  or  for  that  of  his  wife,  or  of  the  children  he 
zright  thereafter  have.  Before  such  a  fact  can  be  be- 
lieved,   the  proofs    must    be    stringent   and    entitled  to 
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to  full  confidence.  On  Richard  Grant's  testimony  we  can  Jono  1841 
place  no  reliance.  His  own  tale  stamps  him  with  foul  dis-  p  u  ^ 
grace,  in  combining  wtth  a  mother,  by  destruction  of  the  ti-  r 
tie  deed  of  her  son  and  his  nephew,  to  rob  him  of  his  undoubt-*^*""®"- 
ed  property.  But  if  it  were  not  of  this  description,  we  can- 
not trust  in  him^  whose  character  is  shewn  by  his  neighbors 
una  voceio  be  that  of  a  man  regardless  of  all  moral  obligation. 
Throwing  this  testimony  aside,  there  scarcely  remains  for  the 
plaintiff  any  deserving  of  serious  consideration.  Mrs.  Bunn 
proves  entirely  too  much.  She  has  not  only  repeatedly  heard 
the  late  James  Parker  speak  of  his  having  made  a  deed  of 
gift  for  the  negroes  Annaky,  Mima,  Hannah  and  George  to 
the  plaintiff— but  has  heard  the  plaintiff's  mother  admit  it — 
has  heard  Hobson  say  he  wrote  the  deed — and  undertakes 
to  give  us  the  reason  why  Parker  said  he  made  the  deed.  It 
was  to  quiet  his  wife's  apprehensions  lest  he  should  give  ne« 
gro  girl  "Chaney  to  his  illegitimate  daughter  Smithy  Grant;" 
and  yet;  most  strange!  the  great  pnrpose  contemplated  by  the 
deed  is  wholly  unattended  to,  for  according  to  the  Plaintiff's 
bill  and  the  testimony  of  his  main  witness,  the  deed  includes 
Annaky,  Mima,  Hannah  and  George,  but  does  n<»tinclude  Cha- 
ney. But  this  is  not  all— this  witness  also  declares  that  the 
negroes  at  Mrs.  Parker's  and  at  Hinson's  were  always  called 
the  plaintiff's,  and  that  she  has  heard  the  plaintiff  himself,  in 
his  mother's  lifetime,  claim  them  under  the  deed.  It  is  char- 
itable to  presume  that  Mrs.  Bunn  speaks  of  the  negroes  or 
their  children,  which  were  at  Mrs.  Parker's,  other  than  An- 
naky, Mima,  or  the  issue  ot  Mima,  and  which  were  unques- 
tionably called  the  plaintiff's  negroes,  and  perhaps  charity 
calls  upon  us  also  to  doubt  whether  this  good  lady's  memory 
has  not  been  so  confusedbythe  multitude  of  communications, 
that  have  been  poured  into  her  ears  bytheplaintiff's  father,  the 
plaintiff^  mother,  Daniel  Hobson  and  the  plaintiff  himself,  that 
at  length  she  has  fancied  that  the  gift  which  in  truth  was  made 
was  a  gift  by  deed,  and  not  a  gift  by  will.  Upon  examining 
the  will,  we  shall  see  that  it  does  give  to  the  plaintiff  the 
four  negroes  Annaky,  Mima,  Hannah  and  George,  which,  as 
far  as  we  can  learn,  were  all  that  the  testator  then  owned; 
that  to  quiet  his  wife's  apprehensions  he  cuts  off  Smithy 
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Jane  1841  Grant  with  a  legacy  of  five  dollars,  and  that  afterwards  when 
"parker    ^'^^'^^y  ^  ^^^f  he  gives  her  also  to  the  plaintiff  by  the  codi- 
T       cil.    It  is  not  necessary  to  comment  upon  that  part  of  the 
HioBon.  witnesses  testimony,  which  declares  that  the  plaintiff,  in  his 
mother's  lifetime,  talked  about  and  claimed  under  this  deed. 
This  representation  is  repudiated  by  the  whole  frame  of  the 
plaintiff's  bill,  is  contradicted  by  a  number  of  witnesses,  and 
tends  further  to  shew  that  she  had  mistaken  the  vnll  for  a 
deed.    As  to  the  deposition  of  Jesse  Anderson,  before  we  al- 
low to  it  an]/  force,  it  becomes  indispensable  to  ascertain 
whether  the  little  negroes  spoken  of  in  it  were  Mima's  chil- 
dren— or  the  children  of  a  mother  indisputably  belonging  to 
the  plaintiff.    Thf  re  is  nothing  in  the  deposition  or  in  the 
other  proofi  of  the  cause  to  enable  us  to  solve  this  doubt. 

Without  examining  the  grounds  of  defence,  specially  taken 
by  the  defendant,  we  must  dismiss  the  bill,  because  of  a  fail- 
ure to  prove  the  case  therein  made.  And  as  the  claim  of  the 
plaintiff  is  founded  upon  an  unsupported  charge  of  fraud,  we 
hold  ourselves  bound  to  dismiss  the  bill  with  costs. 

Pbr  Curiam,  Bill  dismissed  with  costs. 
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WILLIAM  WATSON  AND  WIFE  m.  JOSIAH  B.  COX  &  al. 

A  woman,  previous  to  her  first  marriage,  had  settled  tohersqle  and  sep-  ° 
arate  ase  certain  negro  slaves;  her  first  husband  died;  the  widow  mar- 
ried a  second  time,  and  her  second  husband,  having  had  possession  of 
the  said  slaves,  shortly  afterwards  died  intestate,  leaving  one  child : 
the  widow,  being  about  to  marry  a  third  husband,  made  a  marriage  set- 
tlement, and,  being  under  the  impression  and  so  advised  by  her  coun- 
sel, that  the  negroes  secured  to  her  separate  use  in  the  first  marriage 
settlement,  continued  hers,  notwithstanding  her  second  marriage,  and 
would  continue  to  her  separate  use  during  her  third  marriage,  she  set- 
tled upon  her  son  by  her  second  marriage,  all  her  distributive  share  of 
his  father's  estate.  These  negroes  and  the  distributive  share,  as  she 
then  supposed  it  to  be,  constituted  nearly  all  her  propeKy.  After  her 
third  marriage,  it  being  determined  by  the  Supreme  Court,  that  the 
negroes  included  in  her  first  marriage  settlement,  went  absolutely  to 
.her  second  husband  and  constituted  a  part  of  his  personal  property, 
•he  and  her  husband  filed  this  bill  for  relief.  It  was  held  by  the  court 
that  they  were  entitled  to  relief  on  the  ground  of  mistake,  but  to  what 
specific  relief  the  court  would  not  now  say,  as  the  ease  came  before 
them  upon  a  demurrer  to  the  plaintiflTs'  bill. 

A  bill,  in  which  several  defendants  are  charged,  is  not  multifarions,  when 
the  object  of  the  bill  is  single  in  respect  to  the  transaction  out  of  which 
it  aiiaes,  to  the  subject  matter  and  to  the  relief;  and  when,  though 
each  defendant  is  not  connected  with  the  subject  of  dispute  in  the 
same  manner,  yet  each  is  connected  with  the  whole  subject,  and 
therefore  properly  brought  before  the  court,  that  one  suit  may  conclude 
the  whole  subject. 

This  was  an  appeal  from  the  decision  of  his  Honor  Jiulge 
Dick,  made  {pro  forma)  at  the  Spring  Term,  1841,  of  Cum- 
berland Court  of  Equity,  sustaining  the  several  demurrers  ot 
the  defendants  to  the  plaintifs'  bill,  and  ordering  the  same 
to  be  dismissed.  The  allegations  of  the  bill  and  causes  of 
demurrer  are  stated  in  the  opinion  delivered  by  this  court. 

Strange  for  the  plaintiffs. 

W.  H.  Haywood^  jr.  for  the  defendant. 
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Jaoe  1841  RuFFiN,  C.  J.  In  contemplation  of  a  marriage  between 
^^^  Abner  Branson  and  Susan  R.  Cox,  they  entered  into  articles 
y  in  1830,  between  themselves  and  Isaac  B.  Cox,  whereby  it 
Cox.  ^03  agreed  that  Branson  would,  when  required,  convey  to 
Isaac  certain  slaves,  then  belonging  to  the  intended  wife,  to 
be  held  by  him  to  the  sole  and  separate  use  ofthe  wife.  Soon 
after  the  marriage,  Branson  died,  without  having  executed  a- 
ny  settlement.  Subsequently,  Mrs.  Branson,  the  widow,  in- 
termarried with  Isaac  W.  Grice,  and  they  had  one  child,  I- 
saac  W*  Grice  the  younger;  then  Grice,  the  ialher,  died  in- 
testate, leaving  surviving  him  the  said  Susan  R.,  his  widow, 
their  said  child,  and  other  children,  which  the  said  Isaac  W., 
the  father,  had  by  a  previous  marriage.  The  defendant,  P. 
Murphey,  administered  on  his  estate;  and,  claiming  them  as 
a  part  thereof,  he  took  into  his  possession  some  of  the  slaves 
mentioned  in  the  articles.  Mrs.  Grice  also  claimed  them,  un- 
der the  articles,  as  her  separate  property;  and  for  her  benefit 
an  action  at  law  was  brought  in  the  name  of  the  administra- 
tor of  her  first  husband,  Branson,  against  Murphey,  for  the 
slaves  in  his  possession;  and  there  was  judgment  therein  for 
the  plaintiff.  Murphey  then  filed  his  bill  in  the  Court  of  E- 
quity  against  Mrs.  Grice,  Cox,  and  Branson's  administrator, 
and  therein  claimed  all  the  slave?:  and  other  personal  proper- 
ty mentioned  in  the  articles,  as  having  vested  in  Grice,  the 
second  husband^  on  his  marriage;  and  to  that  effect  a  decree 
was  made  in  that  cause  in  June,  1839. 

Pending  the  suit  last  mentioned,  in  contemplation  of  a 
third  marriage  between  Susan  R.  Grice  and  her  present  hus- 
band, Watson,  a  settlement  was  executed  by  and  between 
those  persons  and  the  same  Isaac  B.  Cox,  whereby  the  same 
negroes — ^which  are  named — that  were,  according  to  the  ar- 
ticles between  Miss  Cox  and  her  first  husband,  to  have  been 
settled  to  her  separate  and  sole  use,  are  as  being  then  the  pro- 
perty of  Mrs.  Grice,  settled  and  conveyed  to  Cox  as  a  trus- 
tee, in  trust  for  the  sole  and  separate  use  of  the  intended 
wife;  and,  by  way  of  better  providing  for  and  advancing  I- 
saac  W.  Grice,  the  infant  and  only  child  of  her  preceding 
marriage,  she  thereby  also,  with  the  consent  of  the  intended 
husband,  conveyed  and  assigned  to  the  said  Cox  '<  the  dis- 
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tributive  share  of  the  said  Susan  in  and  to  the  personal  es- Jane  1841 
tate  of  her  former  husband,  Isaac  W.  Grice,  in  trust  and  for  ^^^^^ 
the  use  and  benefit  of  Isaac  W.  Grice,  her  child  by  her  late       t 
husband.  ^*'*- 

The  bill  is  filed  by  the  last  husband,  Watson,  and  his  wife, 
against  Isaac  W.  Grice,  the  son;  Cox,  the  trustee;  and  Mur- 
phey,  the  administrator  of  Grice,  the  father;  and  seeks  to 
correct  the  settlement  in  respect  of  the  assignment  of  the  said 
distributive  share,  so  that  the  infant  son  shall  not  have  the 
said  slaves,  or  their  value,  as  part  thereof;  but  that  the  slaves, 
mentioned  in  the  settlement  and  thereby  intended  to  be  set- 
tled and  secured  to  the  mother,  should  be  assigned  to  her  in 
the  division  of  the  estate  ol  Grice,  or  made  good  to  her  out 
of  her  said  distributive  share;  and  that  Murphey,the  admin- 
istrator, shall  convey  and  pay  to  her  or  her  trustee  accord- 
ingly; and  the  bill  prays,  further,  for  general  relief. 

The  case  made  in  the  bill,  on  which  the  relief  is  sought, 
is,  that  Mrs.  Grice,  now  Mrs.  Watson,  was  advised  by  coun- 
sel and  did  believe,  that  by  virtue  of  the  articles  between  her 
self  and  her  first  husband,  the  personal  personal  property, 
therby  s^scured  to  her  separate  use  during  her  first  marriage, 
continued  to  be  so  secured  upon  and  during  her  second  mar- 
riage and  did  not  vest  in  her  second  husband,  Grice,  with- 
out any  new  marriage  articles  or  settlement  between  them; 
and  that  she  was  assured  by  counsel,  that  no  decree  would  be 
made  in  the  suit  brought  by  Murphey  in  equity,  which  would 
deprive  her  of  the  benefit  of  the  recovery  made  against  him 
for  her  use  in  the  previous  suit  at  law:  That  the  said  negroes 
and  her  said  distributive  share  in  Grice's  estate  constituted 
nearly  all  she  had,  as  the  means  of  subsistence;  and,  that  as 
she  has  lost  the  slaves,  so  far  as  they  were  considered  her  ex- 
clusive property,  she  will  be  left  entirely  destitute,  it  the  as- 
signment of  her  distributive  share  should  be  enforced  against 
her,  to  the  whole  extent  of  her  interest  in  Grice's  estate,  in- 
cluding the  said  slaves  as  part  thereof.  From  all  which  the 
bill  alleges,  that  it  must  he  manifest  that  the  assignment  in 
favour  of  the  son  was  founded  on  a  mistake;  and  it  avers 
that  it  was  founded  in  a  mistake  of  the  parties  in  supposing, 
that  the  distributive  share  and  the  said  slaves  belonged  to  the 
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Jane  1841  mother,  in  distinct  rights,  and  that  she  could  assign  the  for- 
yf^^Q^  mer  to  her  child,  without  inchiding  the  slaves,  but  reservisg 
y       and  settling  them  for  her  own  use. 

Cor 

vox.  rp^  ^f^jg  ^jji  gjj^j^  of  the  defendants  put  in  a  demurrer,  and 
assigned  two  causes:  the  one,  that  there  was  no  equity  on 
which  to  found  any  relief  against  the  defendants  respctively: 
the  other  that  the  bill  was  multifarious.  On  argument  of 
the  demurrers,  the  court  dismissed  the  bill,  with  costs;  and 
the  plaintiff  appealed. 

Against  the  decree  it  has  been  argued,  that  the  demurrers, 
as  respects  the  point  of  multifariousness,  ought  to  have  been 
over-ruleJ,  because  they  are  insufficient,  inasmuch  as,  comit- 
nation^  charged  in  the  bill,  is  not  denied.  The  doctrine  is 
so  stated  by  Lord  Redesdale  in  his  Treatise,  and  is  adopted  in 
2  Mad.  Eq.  204,  in  accordance  with  old  cases.  But  it  seems 
to  have  been  so  far  drawn  into  doubt  in  subsequent  cases, 
that  we  do  not  feel  inclined,  unnecessarily,  to  put  our  decis- 
ion on  that  point.  We  think  the  demurrer  will  not  lie  on 
that  ground  here,  because,  in  our  opinion,  the  bill  is  not  mul- 
tifarious. The  object  of  the  suit  is  single.  It  is  so,  in  re- 
spect to  the  transaction  out  of  which  it  arises,  to  the  subject 
matter,  and  to  the  relief.  It  is  true  that  each  defendant  is 
not  connected  with  the  subject  of  dispute  in  the  same  manner; 
but  each  of  them  is  connected  with  the  whole  subject  of  dis- 
pute, and,  by  that  means,  connected  with  each  other,  and 
therefore  properly  brouglit  before  the  court  in  order  that  the 
suit  may  conclude  the  whole  subject.  Of  course  the  infant, 
for  whose  benefit  the  assignment  was  made,  must  be  a  par- 
ly: So  must  Cox,  his  trustee  and  also  the  trustee  of  Mrs, 
Watson  in  the  settlement.  So,  we  also  think,  may  Murphey 
be  made  a  party,  as  in  him  is  the  legal  title  of  the  subject  in 
controversy,  and  the  controversy  is,  which  of  the  other  parties 
ought,  in  this  court,  to  be  allowed  to  call  on  him  for  it?  We 
do  not  say,  that  he  was  an  indispensable  party;  for  probably, 
the  others  might  have  litigated  their  rights  without  him. 
But  he  is  not  an  improper  party,  in  any  sense;  much  less  in 
that  of  making  the  bill  multiHirious.  The  bill  does  not  set 
up  separate  and  distinct  claims  against  the  respective  defend- 
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ants,  but  is  for  only  a  single  matter,  namely,  a  distributive  June  1841 
share  of  an  intestate's  estate,  consisting  partly  of  particular   y^^^^^^ 

slaves in  respect  of  which  the  plaintiffs  ask,  that  a  cer-       v 

tain  assignment  by  the  plaintiffs  may  be  put  out  of  their  way,  C<^*- 
wholly  or  in  part,  so  that  they  may  have  a  right  by  a  decree 
of  the  court  to  receive  from  the^^dministrator  the  share,  in- 
stead of  the  son,  who  gets  it  if  tKe  assignment  stands.  The 
effect  of  the  bill  is,  that  the  administrator,  who  is  a  trustee 
for  the  next  of  kin  or  her  assignee,  may  not  dispose  of  the 
distributive  share  to  either,  until  the  right  be  determined, 
and  then  to  pay  according  to  that  determination.  We  think, 
therefore,  that  ground  of  demurrer  fails. 

Huving  disposed  ot  the  objection  to  the  framing  of  thebill^ 
we  next  are  to  consider  the  question  of  the  plaintiff's  equity. 
Upon  that  it  seea»  impossible  to  hesitate.  The  bill  alleges 
positively  an  entire  mistake  in  the  mother  and  her  intended 
husband,  as  to  the  nature  of  her  title,  and  of  the  extent, 
to  which  the  assignment  of  the  distributive  share  would  go^ 
in  covering  the  negroes  intended  to  be  reserved  to  the  motb.- 
er,  and  so  expi^BSsed  in  the  settlement  itself.  The  deed  it- 
self, therefore,  shews  on  its  face  the  existence  of  the  mistake^ 
But  it  is  not  material,  at  present,  to  consider  that,  inasmuch 
as  the  mistake  is  averred  in  the  bill  and  the  demurrersadmit  it. 
Now,  there  is  no  head  of  equity  better  settled  than  that  it 
will  relieve  against  mistakes.  Whether  that  relief  can  be 
carried  as  far  as  the  bill  asks,  by  having  the  particular  slaves  ^ 
mentioned  in  the  settlement  assigned  to  the  son  as  a  part  ot 
his  own  share  or  his  mother's,  and  then  by  him  transferred 
to  her;  or,  otherwise,  to  have  their  value  made  good  out  of 
the  distributive  share  of  the  mother,  if  sufficient  therefor,  ifr 
is  unnecessary  now  to  say.  The  only  question,  at  present, 
is,  whether  the  plaintiff  be  entitled  to  any  relief;  if  so,  the 
cause  ought  to  proceed  to  a  decree  on  the  merits. 

The  decree  in  the  court  below  must  therefore  be  m- 
versed,  and  the  demurrers  overruled  with  costs  in  this 
court,  and  remanded  for  further  proceedings  iti  the  court  of 
Equity. 

Per  Curiam,  Demurrer  over-ruled  and  cause 

remanded. 
9 
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SOLOMON  HARKEY,  A^iV  of  CATHARINE  HARKEY. 
JACOB  HARKEY. 

^ne  1841 5Yhere  upon  a  bill  to  eel  aside  a  deed  obtained  by  a  son  from  ao  aged 

mother,  on  the  ground  of  fraud,  imposition  and  incapacity  of  the  gnuH 

^   tor,  the  court  decided  there  was  not  proof  to  support  the  allegations, 

and  therefore  they  dismissed  the  bill,  yet  they  dismissed  it  withoat 

costs,  because  suspicions  were  excited  by  some  part  of  the  testimony 

I  as  to  the  fairness  of  the  defendant's  conduct  in  procuring  the  deed. 

This  was  a  bill  filed  in  Cabarrus  Court  of  Elquity,  in  July, 
1838,  to  set  aside  a  deed  fof  negroes,  executed  ia  the  ycear 
1825,  by  the  plaintiff '9  intestate  to  the  defendant,  who  was 
one  of  her  sons.  The  grounds  all^d  for  this  relief  were  the 
incapacity  of  the  intestate,  and  fraud  and  imposition  on  the 
part  of  the  defendant  The  defendant  denied  the  fraud,  im- 
position and  incapacity  imputed  by  the  bill,  and  averred  that 
there  was  a  fair  and  bona  Jide  consideration  for  the  deed^ 
which  he  set  forth  in  his  answer.  He  also  relied  upon  the 
lapse  of  time  from  the  date  of  the  deed  to  the  filing  of  the 
plaintiff's  bill.  Replication  having  been  made  and  deposi* 
t  tions  taken,  the  cause  was  set  for  hearing,  and  at  Spring 
Term,  1841,  removed,  on  theaflSdavit  of  the  plaintiff,  to  the 
Supreme  Court.  The  testimony  was  voluminous  and  need 
not  be  here  inserted,  as  the  court  decided  it  to  be  insufficient, 
in  point  of  fact,  to  sustain  the  plaintiff's  bill. 

The  case  was  argued  at  length,  with  great  zeal  by  the 
counsel  on  both  sides,  and  the  reporter  regrets  he  has  not 
room  to  insert  th^ir  arguments. 

W,  /.  Alexander  and  D.  M.  Barringer  for  the  plaintiff. 
D.  F.  Caldwell  for  the  defendant. 

As  to  the  degree  of  incapacity,  required  to  avoid  a  deed,  the 
plaintifi's  counsel  cited  Buffalov)  v.  Buffalaid  2  Dev.  &  Bat. 
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241.     Griffiths  v.  Robins,  3  Mad-lCh,  Rep.  191.    CfarA:- J°°e  ^ 841 
son  V.  HaniDay,  2  Peere  Wms.  and  the  cases  there  cited.  Mad.   y^^j^^y 
Gh.  Prac.  vol.  1st,  p.  280,  281.    Harding  v.  Handy,  6  Con-       ▼ 
den.  Ch.  Rep.  286.,   Bridgman,  v.  Gteen,  Witmot's  Cases,  Harkey. 
61.     Chesterfield  v.  Jansen,  2  Ves.  155.     Whelan  v.  Whe- 
Ian,  3  Coweo,  637.    Huguenin  v.  Basely,  14th  Yes.  273. 
As  to  the  operation  of  the  length  of  time  in  a  case  like  this, 
they  cited  Purcell  v.  McNamara,  14  Ves.  91.    Aylward  v. 
Kearney,  2  Ball  d&  Beatty,  463.    Medlicott  v.  ODonnell, 
1  Ball  &  Beatty,  166.    Alden  v.  Gregory,  2  Eden,  280, 285. 
Pickering  v.  Lord  Stamford,  2  Ves.  jr.  280.    Booth  v. 
Lord  Warrington,  1  Bro.  Ch.  CaA55.  Butler  v.  Haskill,^ 
Dessoussure,  707.    Mad.  Ch.  Pr.  1  Vol.  256.     1  Fonbl.  Eq. 
333.    Edwards  v.   University,  1  Dev.  &  Bat.  Eq.  325.— 
Blue  V.  Patterson,  1  Dev.  &  Bat.  Eq.  457.     1  Ves.  jr.  160, 
328.    Roche  v.  OBrien,  1  Ball  &  Beatty,  330.     Gowland 
V.  DeParia,  17  Ves.  jr.  20.   Hatch  v.  Hatch,  9  Ves.  jr.  292. 

Caldwell  for  the  defendant,  as  to  the  degree  of  incapacity, 
cited  Fonbl.  Eq.  1  Book,  2  ch.  3  sec,  Lewis  v.  Peed,  1  Ves. 
jr.  19.  1  Story's  Eq.  239,  245.  As  to  the  lapse  of  time,  2 
Sch.  &  Lef.  630.  Edwards  v.  University,  1  Dev.  <k  Bat. 
Eq.  325.  Gatlin  v.  Barden,  1  Dev.  <k  Bat.  Eq.  74.  Cain 
V.  Bloodgood,  7  Johns.  Ch.  Rep.  90.  Hoveden  on  frauds,  I 
vol.  p.  23. 

Daniel,  J.  This  bill  was  filed  in  1838,  to  set  aside  a 
deed  executed  by  the  intestate  to  the  defendant,  in  the  year 
1825,  conveying  all  her  dower  and  personal  estate,  then  of 
the  value  of  eight  or  nine  hundred  dollars.  The  bill  chaig- 
es,  that  at  the  time  the  deed  was  executed,  Catharine  Har- 
key,  was,  from  her  great  age  and  imbecility  of  mind,  inca- 
pable of  making  a  contract  or  disposing  of  her  property;  and 
that  the  defendant,  well  knowing  the  same,  by  artful  and 
fraudulent  contrivances,  procured  her  to  execute  to  him  the 
said  deed.  The  prayer  is,  that  the  deed  be  set  aside,  and  that 
the  defendant  be  decreed  to  account.  The  df^fendant  in  his 
answer  admits,  that  his  mother,  Catharine  Harkey,  was  a  vej y 
old  woman,  when  she  executed  the  said  deed  to  him.  But 
be  denies,  that  she  labored  under  such  mental  imbecility,  as 
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Jone  1841  not  to  be  able  to  make  contracts.    He  aveis  that  she  well  on- 

„   .       derstood  what  she  did.    He  denies  any  fraud  on  his  part,  or 

r      artful  contrivance  to  procure  the  said  deed.    He  says,  that 

iiarkej.  bis  mother,  after  advancing  three  of  her  other  children  with 
a  slave  each,  was  left  possessed  of  dower  in  a  small  tract  of 
of  land  much  worn  by  cultivation,  a  negro  woman  and  three 
small  childreu,  a  very  small  live  stock,  and  some  household 
furniture:  That  she  agreed  to  convey  the  same  to  him,  in 
consideration  of  his  taking  care  of  her  and  maintaining  her 
the  balance  of  her  life :  That  upon  these  considerations  she 
.  executed  the  said  deed,  and  he  executed  to  her  a  cove- 
nant for  maintenance,  and  that  the  negro  woman  should  at 
all  times  wait  on  her,  and  that  he  would  pay  $150  to  three 
of  her  other  children.  All  which  covenants,  he  says,  he  has 
faithfully  executed.  He  further  sayeth,  that  his  mother  liv- 
ed ten  years  after  the  date  of  the  deed ;  and  that  she  was  pal- 
sied for  four  or  five  years  before  her  death,  and  required  al- 
most constant  nursing  and  attention  by  him  or  some  of  his 
family.  The  plaintiff  has  replied  to  the  answer.  There 
has  been  a  good  deal  of  testitnony  taken  in  this  cause.  On 
examining  it,  some  suspicions  are  raised  as  to  the  fairness  of 
the  defendant's  conduct  in  getting  the  deed.  But,  neverthe. 
less,  we  are  compelled  to  say,  from  the  whole  evidence,  that 
the  plaintiff  has  not  established  the  case  stated  in  his  bill.  It 
appears  that  Catharine  Harkey  was  an  illiterate,  ill-natured 
and  fractious  old  woman.  But  the  evidence  proves  that  she 
had  mental  capacity  sufficient  to  make  a  good  and  legal  con- 
tract— and  that  the  writer  of  the  deed  (a  man  of  great  respec- 
tability) explained  to  her  at  the  time  the  contents  and  the 
legal  effect  of  the  deed.  She  then,  it  appears,  freely  execu- 
ted the  deed.  From  the  date  of  the  deed,  (182S,)  up  to  the 
year  1831,  she  continued  in  the  constant  practice  of  a  mid- 
wife in  the  neighborhood,  and  during  that  time  made  no  at- 
tempt to  impeach  the  transaction.  From  that  time,  (1831,) 
to  her  death,  she  was  palsied,  and  required  constant  attention 
stnd  waiting  on.  It  is  in  proof  by  two  witnesses,  that  the 
maintenance  and  trouble  to  which  the  defendant  had  been 
put,  was  worth  the  property  conveyed  to  him  in  the  deed* 
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We  art  of  the  opinion,  that  the  bill  must  be  dismissed,  but  Jone  I94i 
without  cost. 

Per  Curiam,  Bill  dismissed,  without' costs. 


SARAH  BETHUNE  &  al.  m.  JAMES  L.  TERRY. 

The  eourt  decides,  upon  the  parol  proof  in  the  case,  in  opposition  to  the 
defendant's  answer,  that  there  was  a  defeasance  to  ao  absolute  bill  of 
sale  for  a  negro  by  the  plaintifis  to  the  defendant,  by  which  the  de- 
fendant was  to  reeonTey  the  negro  on  being  re-paid  the  sum  h6  had 
adTanced  the  plaintiffs— and  decrees  that  the  plaintiffs  may  redeem 
the  negro  upon  paying  the  principal  advanced  and  interest  thereon,  de- 
ducting the  hire  of  the  negro  since  he  came  to  the  defendant's  posses- 
sion, and  orders  an  account  upon  that  principle. 

This  was  a  case  transmitted  by  consent  of  parties,  from 
Richmond  Court  of  Equity,  Spring  Term,  1841,  to  the  Su- 
preme Court  for  a  bearing.  The  pleadings  and  proofs  are 
stated  in  the  opinion  of  the  court. 

Winston  for  the  plaintifis. 

No  counsel  for  the  defendant. 

Gaston,  J.  This  bill  was  filed  in  April,  1837,  and  there- 
in it  is  charged  by  the  plaintifiis,  that  in  the  month  of  Novem- 
ber, 1834,  the  defendant,  a  constable  of  the  county  of  Rich- 
mond, had  in  his  hands  executions  against  their  property  in 
favour  of  Smith  &  McNair,  for  the  sum,  as  he  stated,  of  a- 
bout  ^525;  that  the  plaintifis,  being  very  much  pressed  to 
raise  the  money  to  meet  these  urgent  claims,  borrowed  of  the 
defendant  the  said  sum  upon  an  agreement  to  pledge  for  the 
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Jane  1841  re-poyment  thereof  a  ncgxo  slave  Isaac,  then  of  much  lai^r 
Bethune"  ^^^^^i  ^^^^i  ^^  execution  of  this  agreement,  they  executed 
V       to  him  a  bill  of  sale,  and  the  defendent  executed  unto  them 
Tewy.    a  bond,  or  other  instrument  in  writing  in  nature  of  a  defea- 
sance; that  the  defendant  represented  to  them  that  it  was  ne- 
cessary he  should  keep  both  the  writings,  and  they,  being 
women  whoUy  ignorant  of  law  and  fully  confiding  in  this 
representation,  permitted  him  to  retain  both;  that  they  have 
since  repeatedly  offered  to  repay  to  him  the  sum  so  advan- 
ced by  him  and  claimed  to  redeem  the  negro,  but  he  bath 
rejected  their  offers  and  most  unconscientiously  suppresses 
the  defeasance,  and  claims  (he  negro  Isaac  as  his  absolute 
property.      The  prayer  of  the  bill  is  to  be  let  in  to  redeem 
the  negro  on  the  foot  of  the  mortgage. 

The  defendant,  by  his  answer,  avers,  that  he  purchased 
the  negro  Isaac  from  the  plaintifis,  out  and  out,  for  the  snm 
of  five  hundred  and  twenty-five  dollars,  which  he  declares 
was  the  full  value  of  the  slave  at  that  time;  that,  in  pursu- 
ance of  this  contract,  they  executed  to  him  an  absolute  bill 
of  sale,  which  Jie  has  ready  to  produce;  and  that  there  ne- 
ver was  any  undei standing  or  agreement  whatever  betweca 
him  and  the  plaintiffs  in  relation  to  a  loan  of  money  or  a 
mortgage  of  the  negro,  or  a  privilege  of  redemption  upon  re- 
payment of  the  price.  He  declares  that  he  had  in  his  hands, 
as  an  officer,  six  executions  on  justices'  judgments,  in  favor 
of  Smith  and  McNair,  amounting  to  the  sum  of  $770;  that 
he  did  not  levy  these  executions,  but  simply  informed  the 
plaintiffs  that  he  would  have  to  collect  them,  unless  the 
plaintiffs  made  some  arrangement  with  Smith  &  McNair:  that 
thereupon  they  proposed  to  sell  to  him  the  negro  Isaac,  bat 
he  and  they  did  not  then  agree  about  the  price;  that  shortly 
aflerwands,  he  called  on  the  plaintiffs  to  communicate  to 
them  instrnctiono,  which  he  had  received  from  Smith  &  Blc- 
Nair,  not  to  press  the  collection  of  these  executions  until  far- 
ther orders;  that  the  plaintiffs  represented,  they  would  be  o- 
bliged  to  sell  the  negro  Isaac,  and  urged  upon  him  to  buy; 
that  they  first  asked  $575,  then  2550,  and  finally  agreed  to 
take  $525,  which  defendant  consented  to  give,if  Smith  &  Mc- 
Nair would  wait  with  him  for  the  money  until  he  could  sell 
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his  ootton;  and  thereupon  it  was  arranged  that  the  plainti£&  Jone  1841 
should  call  at  his  house  the  next  day  to  complete  the  con-  «  ^ 
tract.  The  defendant  says  that  this  was  done  accoidingly,  r 
and  the  bill  of  sale  executed  mthout  one  word  having  been  'I*e'ry- 
uttered,  then  or  before,  in  relation  to  a  mortgage  or  loan  of 
money;  that  upon  the  delivery  of  the  bill  of  sale,  no  money 
was  paid  the  plaintiffs,  or  security  given  them  for  the  pay« 
ment  of  any  money,  it  being  the  understanding  of  the  par- 
ties that  payment  was  to  be  made  by  applying  the  sum  of 
$525  towards  the  satisfaction  of  Smith  &  McNair's  execu- 
tions; that  the  following  week  the  plaintiffs  informed  him  that 
they  had  been  advised  by  Smith  ic  McNair  that  they  ought 
to  have  some  security  for  the  payment  of  the  purchase  mo* 
ney,  lest  he  might  die  in  the  mean  time  and  they  lose  the  va- 
lue of  their  negro;  that  thereupon  he  executed  a  note  to 
them  for  $626,  dated  the  6th  December,  1834,  and  attested 
by  Angus  Mclnnis,  which  note  he  delivered  to  them,  and 
which  was  kept  by  them  until  about  the  1st  of  February 
following,  when  he  paid  Smith  d&  McNair  the  $625,  applied 
the  same  as  tt  credit  upon  the  executions  in  his  hands,  receiv- 
ed back  from  the  plaintiffs  his  promisory  note  aforesaid,  and 
delivered  the  only  remaining  unsatisfied  execution  to  Smith 
&  McNair,  who  placed  it  in  the  hands  of  another  officer, 
John  C.  Knight,  by  whom  the  balance  due  thereon,  about  40 
or  60  dollars,  was  collected  from  the  plaintiffs.  The  defend- 
ant avers  that  he  never  executed  unto  the  plaintiffs  any  bond 
or  writing  of  any  kind  in  the  nature  of  a  defeasance,  and. 
this  note,  so  attested  by  Angus  Mclnnis,  was  the  only  writ- 
ing made  by  him  to  the  plaintiffs,  and  this  writing  he  has 
now  in  his  hands,  ready  to  produce.  The  defendant  avers 
that  soon  afterwards,  the  value  of  negroes  began  to  rise  in 
the  market,  and  continued  to  do  so  during  the  years  1835 
and  1836;  that  during  all  this  time  complainants  set  up  no 
pretence  of  a  right  to  redeem,  or  made  any  offer  to  redeem, 
until  the  fall  of  1836|  when  they  for  the  first  time  asked  hini| 
as  afavar^  to  take  from  them  $500  in  South  Carolina  bills, 
sent  them  by  their  mother,  and  their  own  note  for  $25,  and 
let  them  have  the  negro  back;  and  that  this  occurred  in  the 
presence  of  a  witness,  and  not  aj)retence  was  set  up  of  any 
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Jone  1841  right  on  their  part  to  redeem.    There  is  a  general  replicatioa 

Bethone  ^  the  answer. 

▼  Upon  the  proofs  we  hold  that  the  plaintifis  have  estab- 

'^^ny*  lished  that  the  slave  Isaac  was  pledged  to  the  defendant,  as  a 
security  for  the  re-payment  of  the  sum  of  five  hundred  and 
twenty-five  dollars,  agreed  to  be  advanced,  and  shortly  there- 
after advanced  for  them,  by  the  defendant.  In  the  first  place, 
it  is  clearly  proved  by  two  witnesses,  whose  credit  is  not  at- 
tempted to  be  impeached,  that  after  the  execution  of  the  bill 
of  sale  and  for  the  purpose  of  explaining  the  agreement  of 
the  parties,  upon  which  the  bill  of  sale  was  given,  a  defea- 
sance, or  instrument  in  nature  of  a  defeasance,  was  executed 
by  the  defendant  Angus  Mclnnis,  whc  has  been  twice  exam* 
ined,  testifiespositive1y,thatatthedefen  'ant's  request  he  went 
with  the  defendant  to  the  house  of  the^plaintiffs  to  attest  an 
instrument,  about  to  be  given,  in  order  to  show  that  they  had  a 
right  to  redeem  the  boy  Isaac;  that  when  they  got  to  the 
house,  defendant  produced  the  instrument  and  read  it;  that 
the  contents  thereof  the  witness  cannot  recite,  but  <*that 
there  was  something  mentioned  therein  of  giving  the  com- 
plainants the  right  to  redeem  the  boy  whenever  they  paid  the 
defendant  the  money;"  that  defendant  executed  the  instrument 
and  at  his  request  the  witness  attested  it:  but  that  witness  is 
ignorant  what  afterwards  became  of  the  instrument.  Upon 
his  cross-examination  (on  one  of  the  occasions  upon  which 
his  deposition  was  taken)  he  admits  that,  to  the  best  of  his 
recollection,  he  never  attested  but  one  instrument  ia  relation 
to  the  dealings  between  these  parties.  Elizabeth  Mclnnis  is 
exqually positive  in  stating, that,  sometime  after  the  bill  of 
sale  had  been  given,  the  plaintiffs  requested  the  defendant  to 
give  them  some  instrument  of  writing  to  show  their  right  to 
redeem  the  boy,  and  defendant  agreed  to  give  it;  that  this  was 
put  off  from  time  to  time  under  various  excuses,  but  finally 
he  did  write  one,  which  he  read  to  the  plaintiff,  and  got  An- 
gus Mclnnis  to  attest  it.  This  witness  adds,  that,  upon  one 
of  the  plaintiffs'  stating  that  they  ought  to  have  possession  of 
said  writing,  the  defendant  replied  "that  they  would  get  all 
the  papers  together,"  and  put  this  writing  in  his  pocket-book 
and  walked  away  with  it. 
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The  defendant  avers  that  the  writing  thus  executed,  and  J^^W4i 
thus  attested^  was  not  of  the  character  of  a  defeasance,  but  g^ymnQ 
was  merely  a  note  for  the  payment  of  the  $626;  that  he  Cook       ▼ 
up  the  note  when  he  paid  the  money  and  has  it  ready  to  be    ^^^* 
produced.    But  be  does  not  produce  it;  he  keeps  it  back* 
The  inference  is  irresistible,  that  he  keeps  it  back,  because  it 
is  of  the  character,  which  the  witnesses  assign  to  it.    In  the 
next  place  his  answer  is  shewn  in  other  respects  to  be  unde« 
serving  of  credit.  He  declares  that  the  amountof  the  claims  of 
Smith  &  McNair  in  his  hands  was  about  $770-and  yet  adds 
that  after  he  had  paid  in  part  satisfaction  of  them  $526,  the 
resi  lue,  about  $40  or  $60,  was  afterwards  collected  for  Smith 
&  McNair  by  John  C.  Knight.  Besides,  he  has  examined  Mc- 
Nair in  order  to  prove  the  payment  to  the  firm  of  the  sum  of 
$525,  and  he  states  that  the  whole  amount  of  the  claims  in 
defendant's  hands  was  between  $550  and  six  hundred  dot* 
lars.    He  alsodeclares  iirhb  answer  that  no  offer  was  ever 
made  to  redeem  the  boy,  nor  pretence  of  right  to  redeem  him 
set  up,  until  the  fall  of  1836,  when  the  plaintiffs  asked  as  a 
favor  to  be  permitted  to  return  the  money  and  take  back 
the  boy.    Now,  Mr.  Leake  proves  that,  shortly  after  defend-< 
ant  got  the  boy,  the  plaintiffs  applied  to  him  to  help  them 
with  a  loan  of  money  in  order  to  redeem  the  boy;  and  witness 
agreed  to  do  so,  upon  being  secured;  and  adds  that  at  this 
stage  of  the  conversation  the  defendant  came  by,  and  was 
ecMed  tip,  when  witness  pulled  out  his  pocket-book  and  of- 
fered to  pay  him  the  amount,  for  which  plaintifl&  alleged 
that  the  negro  was  pledged;  and  the  defendant  then  refused 
to  receive  the  money,  alleging  that  he  had  bought  the  negro/ 
Mclnnis  proves  the  tender  of  $626  made  by  Sarah  Bethune^ 
one  of  the  plaintifis,  in  the  fall  of  1836  or  1836,  in  his  pres- 
ence, and  a  refusal  of  the  defendant  to  receive  it — and  adds 
that  in  the  month  of  January,  preceding,  that  is  to  say,  eith- 
er  January,  1836,  or  January  1836,  he,  at  the  request  of  the 
plaintifi  offered  to  pay  the  defendant  the  $626,  and  "take  his 
bargain,'*  to  which  the  defendant  replied  that  <<he  would  not 
give  his  bargain  to  any  man,  but  if  the  plaintiffs  would 
come  with  the  money  themi^elves,  they  might  get  him  at  any 
time.''  j  The  latter  part  of  this  witnesses'  testimony  is  confirm-' 

10 
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Jqm  1841  ed  by  Mr.  CoTington,  who  states  <Uhat  in  the  spring  after 
TT  Terry  got  the  boy,"  (which  fixes  the  time  spoken  of  by  the 
T  forner  witness  to  be  January,  1835,  and  not  January,  1836J 
Terry,  he,  having  heard  that  Mclnnis  had  been  te  the  defendant 
with  the  principal  and  interest  to  redeem  the  boy,  observed 
to  defendant,  <<you  did  not  give  up  your  negro:"  the  defend- 
said,  "No,  I  give  up  my  bargain  to  no  man,"  but  added, 
^'whenever  thejf  will  bring  me  money  of  their  own,  I  will 
give  up  the  boy;  the  work  ot  the  boy  is  good  for  the  interest 
of  the  money."  Besides  all  these,  two  witnesses,  Elizabeth 
Mclnnis  and  Malcolm  B.  McNair  testify,  that  the  actual  a- 
greement  betwen  the  parties  was  distinct  and  positive,  that 
the  plaintifis  were  to  mortgage  the  boy  Isaac,  as  a  security 
for  the  repayment  of  the  sum  of  $526  to  be  loaned  to  or  ad- 
vanced for  them  by  the  defendant  ^^and  that,  afterwards, 
when,  in  alleged  execution  of  this  agreement,  he  procured 
from  them  a  bill  of  sale,  it  was  done  under  an  explicit  assu- 
rance that  they  might  have  the  boy  back  at  any  tune  upon 
refunding  the  money,  and  one  of  them  adds,  that  upon  the 
plaintiffs  stating  that  it  might  be  a  considerable  time  before 
they  could  raise  the  money,  the  defendant  replied,  ^no  mat- 
ter how  long,  it  would  be  all  the  better  for  him,  as  he  would 
have  the  use  of  the  negro,  until  the  money  was  tendered." 
The  plaintiffs  are  entitled  to  redeem  upon  paying  any  bal- 
ance that  may  be  due  from  them,  because  of  principid  and 
interest  of  the  money  advanced,  after  the  deduction  of  the 
reasonable  hire  of  the  negro,  since  he  came  to  the  possession 
of  the  defendant.  And  to  ascertain  whether  there  be  any 
such  balance,  and  if  so,  what  it  is,  the  ordinary  accounts  are 
directed  to  be  takexL 

Per  Curiam^  Decree  accordingly. 


SUPREME  COURT  OP  NORTH  CAROLINA  403 


JOHNA.MBBANE  AND  WIFE 
ALEXANDER  W.  MEBANE,  Adm'r,&c. 

Where  a  bill  is  filed  to  impeach  a  settled  accoontonthe  ground  of  enor^o^e  1841 
in  the  accoont,  the  enors  alleged  mast  be  positively  and  specifically  "" 

stated. 

This  was  a  bill  filed  in  Guilford  Court  of  Equity,  at  Fall 
Term,  1837,  and  having  been  there  set  for  hearing,  was,  at 
Spring  Term,  1841,  transmitted  by  order  of  thrt  court  to  the 
Supreme  Court.  The  pleadings  and  proofs  are  stated  in  the 
opinion  of  this  Court. 

/.  T.  Morehead  for  the  plaintiffs. 
W.  A.  Graham  for  the  defendant. 

R0FFIN,  C.  J.  Thomas  Sutton  died  intestate  in  Bertie 
County,  and  left  two  daughters  and  a  son,  all  infants ;  and 
John  E.  Wood  married  the  elder  daughter,  and  in  1816,  was 
by  the  County  Court  appointed  guardian  of  the  other  two 
children.  They  were  entitled  to  valuable  estates  in  land  ^ 
and  slaves,  besides  a  considerable  sum  of  money,  remaining 
in  the  hands  of  the  administrator  after  the  payment  of  debts . 
aud  Wood  received  the  whole.  In  the  division  of  the  land, 
the  share  allotted  to  the  younger  daughter,  CeliaSdtton,  was 
charged  with  the  sum  of  $4379  64  in  favor  of  the  shares 
of  Mrs.  Wood  and  the  brother.  In  the  latter  part  of  the  year 
1819,  the  plaintiff,  Mebane,  then  of  Orange,  and  since  of 
Guilford  County,  married  the  ward,  Celia,  while  at  school  in 
Orange,  and  without  the  approbation  or  knowledge  of  her 
guardian,  who  proceeded  to  hire  out  her  slaves  and  lease  her 
land  for  the  next  year.  These  circumstances  produced  an 
unfriendly  feeling  between  Mebane  and  Wood,  and  there 
was  no  intercourse  between  them  until  near  the  end  of  the 
year  1820.      Mebane  then  went  to  Bertie,  and   he   and 
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Jane  1841  Wood  attempted  to  adjust  their  differeDces,  and  settle  the  ac- 
"jTT  counts  between  Wood  and  his  late  ward,  Mrs.  Mebane;  butthey 
r  were  unable  to  agree,  as  Wood  claimed  a  large  sum  to  be  due 
Mebane  to  him.  They  then,  as  the  bill  states,  selected  Mr.  Reynolds, 
a  respectable  member  of  the  bar,  to  examine  Wood's  vouchers 
and  demands,  and  to  ascertain  what  the  balance  due  was,  and 
in  whose  favor;  and  they  agreed,  that  this  should  be  done  in 
the  absence  of  the  parties,  inasmuch  as  Mebane  knew  noth- 
ing respecting  the  estate.  Some  days  afterwards,  Se3^oId8 
informed  the  parties,  that  he  had  found  a  balance  due  liom 
Mrs.  Mebane  to  Wood,  in  right  of  his  wife  and  of  his  other 
ward,  William  sSutton,  of  $1064  64  on  the  1st  of  January, 
1821.  Upon  receiving  this  information,  Mebane  executed 
his  bond  for  that  sum,  payable  to  Wood  as  guardian  of  Wil- 
liam Sutton ;  and  also  executed  a  release  of  all  demands 
against  Wood,  as  the  late  cfuardian  of  his  wife.  The  plain- 
tiff executed  those  papers  without  reflection,  as  the  bill  states; 
and,  being  surprised  at  the  balance  found,  he  immediately 
asked  Reynolds  and  Wood  for  the  accounts  on  which  that 
balance  arose,  and  was  answered  by  Reynolds,  that  he  could 
not  then  lay  his  hands  on  the  accounts  and  calculations,  but 
that  he  would  endeavor  to  do  so,  and  would  deliver  them  to 
the  plaintiff:  and  was  assured  by  Wood,  that  if  Reynolds 
should  detect  any  mistake  made  by  him,  or  if  the  plaintiff 
could  point  out  any,  when  he  should  see  the  accounts,  it 
should  be  corrected.  And  the  bill  states,  that,  being  thus 
put  off  at  that  time,  the  plaintiff  was  never  able  to  get  a  copy 
of  the  account,  nor  any  information  how  the  result  had  been 
arrived  at  by  Reynolds. 

Wood  died  in  1835.  and  Reynolds  about  the  same  time; 
and  in  1836,  the  defendant,  having  administered  on  Wood's 
estate,  and  been  informed  by  the  plaintiff,  that  he  would  not 
pay  the  bond,  instituted  an  action  on  it  and  recovered  judg- 
ment, and  in  August,  1837,  the  present  bill  was  filed,  pray- 
ing that  the  bond  and  release  should  be  set  aside,  and  the  set- 
tlement between  the  parties  opened  and  a  new  account  taken 
of  Wood's  guardianship,  and  in  the  mean  time  for  an  injunc- 
tion against  the  judgment  at  law.  The  bill  states,  that  the 
plaintiff,  by  reason  of  the  distance  at  which  he  and  Wood  re- 
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sided  apart,  did  not  often  see  Wood,  and  could  not  conveni- Jone  1841 
ently  come  to  a  settlement  with  him;  but  that  durinjr  Wood's  "^"7 
life,  he,  the  plaintiff,  did  several  times  apply  personally  to       v 
Wood,  and  oftener  by  mutual  friends,'  to  cancel  the  bond,  or,  Mebane 
at  least  come  to  a  new  account;  and  that  Wood,  although  he 
would  not  give  up  the  bond  and  said  that  it  was  not  conve- 
nient to  enter  at  those  times  upon  a  new  settlement,  always 
promised  that  he  would  do  so  at  a  convenient  time,  and  as- 
sured the  plaintiff,  that  he  need  not  be  uneasy,  and,  at  one 
time  said,  that  the  bond  would  probably  never  come  against 
the  plaintiff.    The  bill  then  states,  that    Wood  made  no  re- 
turn of  the  hires,  rents,  and  interest  of  Mrs.  Mebane's  estate 
for  the  year  1820;  and  chirges  that  in  that  respect  there  was 
error  in  any  account  that  Reynolds  might  have  stated,  and 
charges  further  that  the  plaintiff  never  received  those  pro- 
fits in  any  other  way,  if  not  in  the  settlement  made  by 
Reynolds. 

The  answer  states,  that  Mr.  Reynolds  was  selected  by  the 
plaintiff,  as  respectable  counsel,  to  make  the  settlement  on 
behalf  of  the  plaintiff,  and  expresses  the  defendant's  belief, 
founded  on  the  information  of  Wood,  that  the  settlement  was 
a  fair  and  just  one,  and  that  the  balance,  for  which  the  bond 
was  given,  was  truly  due.  The  answer  admits,  that  the 
plaintiff  often  expressed  his  dissatisfaction  at  the  amount  of 
the  debt;  and  a  wish  to  re-investigaie  the  matter,  and  some- 
times appli^  to  Wood  to  do  so.  But  it  denies  that  the  plain- 
tiff could  ever  point  out  an  error,  or  that  Wood  admitted  any 
or  ever  agreed  to  open  the  settlement,  or  not  to  enforce  the 
bond;  though  he  frequently  declared  that,  if  an  error  could 
be  detected,  he  would  correct  it,  and  also  that  he  would  not 
press  the  collection  of  the  money  from  the  plaintiff,  until 
it  .became  necessary  to  call  it  in  for  his  ward  at  his  arrival 
at  full  age.  The  answer  states  that  the  defendant  is  unable 
to  furnish  the  accounts  stated  by  Reynolds,  and  that  he  does 
not  admit  or  know  of  any  error  therein;  and  insists  on  the 
release  executed  by  the  plaintiff  as  a  bar  to  any  relief,  and, 
especially,  after  the  lapse  of  upwards  of  sixteen  years  since 
the  transaction  now  impeached,  and  after  the  death  of  both 
Wood  and  Reynolds. 
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Jone  1841      Upoii  the  coming  in  of  the  answer,  the  injunction,  which 
Mehano"  ^^  '^^^  granted  on  the  bill,  was  dissolved,  and  the  plaintiff 
T       then  held  his  bill  over  as  an  original,  and  replied  to  the  an- 
Mebaoe  g^gr,  and  took  some  proofs. 

Publication  having  been  made,  the  cause  was  set  down 
for  hearing  and  transferred  to  this  court. 

The  prooiis  taken  by  the  plaintiff  are  not  material,  and, 
consequently,  the  cause  must  be  decided  upon  the  case  as 
made  by  the  bill  and  answer.      The  object  of  the  bill  is  to 
impeach  the  settled  account,  on  which  the  bond  and  release, 
nientioned  in  the  pleadings,  were  founded.    To  say  nothing 
of  the  staleness  of  the  application,  the  plaintiff's  case  is  radi- 
cally defective  in  his  not  having  staled  in  the  bill,  and  estab- 
lished an  error  in  the  settlement.    The  bill   charges,  that 
there  were  errors;  but  that  is  a  mere  inference  from  the  a- 
mount  of  the  balance  found  unexpectedly  to   the  plaintiff, 
and  from  the  circumstance  that  the  guardian  did  not  in  1821 
return  the  hires  and  rents  of  1820.    The  plaintiff  could  not 
on  his  oath  state,  that  those  hires  and  rents  were  not  taken 
into  the  account;  because  he  admits,  that  he  has  no  counter- 
part oi  the  account,  and,  indeed,  states  that  he  could  not  get 
a  copy,  although  he  applied  for  it.    Now,  in  bills  to  surcharge 
and  falsify,  or  to  impeach  a  settlement,  it  is  the  established 
rule,  that  errors  must  be  specifically  pointed  out,  to  prevent 
surprise  on  the  defendant.     Here,  the  plaintiff  is  unable  to 
do  so,  except  by  conjecture;  for  the  reason,  that  not  having 
a  copy  of  the  account  and  not  having  been  present  at  the  set- 
tlement, he  does  not  know   what  was,  or  was  not,  inclu- 
ded therein.    It  is  the  misfortune  of  the  plaintiff  not  to  have 
filed  his  bill,  in  the  life  of  Wood,  for  a  discovery  of  the  items, 
or  while  Mr.  Reynolds  was  living  and  could  have  proved 
them.    As  they  alone  had  a  personal  knowledge  of  the  &cts 
sought,  the  plaintiff  has  deprived  himself  of  the  advantage  be 
might  have  had  by  bis  delay  in  bringing  suit  until   thek 
death;  a  delay  not  at  all  attributable  to  ignorance,  as  the 
plaintiff  suspected  the  mistake  at  once.    It  is  impossible  for 
us  to  see  an  error  in  the  settlement,  under  such  circumstan- 
ces; and  without  some  error  established,  the  settlement  and 
bond,  cannot  be  disturbed.  Nothing  better  than  conjecture  is 
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offered  as  to  tlie  only  one  suggested,  namely,  the   omission  Jone  i8ii 
to  credit  the  plaintiff  with  the  profits  of  his  wife's  estate  for 
1820;  and  even  that  conjecture  is  vague  and  unsatisfactory. 
It  rests  on  the  circumstance  that  Wood  made  no  return  of 
them,  as  guardian.    But  it  is  very  natural,  that  he  should     , 
make  no  return  after  his  guardianshiphad  ceased,  and  he  had 
settled  with  the  ward's  husband  and  taken  his  release,  and  the 
more  especially,  if  in  the  settlement  he  had  accounted  for  the 
demand  in  question.     Moreover,  it  would  require  pretty 
clear  proof  to  induce  the  belief  that  Mr.  Reynolds  could 
have  omitted  so  material  and  obvious  a  credit.    It  is,  indeedi 
possible;  but  the  fiict  must  be  established  affirmatively  by  ev- 
idence, before  any  thing  can  be  done  for  the  plaintiff. 
The  bill  must  therefore  be  dismissed  with  costs. 

Per  Curiam,  Bill  dismissed  with  costs. 


JOSEPH  HARRISON  ft.  JOSEPH  HOWARD. 

Instramentfy  deliberately  executed,  profeesiog  to  contam  the  agreement 
of  parties,  may  be  rectified  in  eqaity  for  fraad  or  miatakev  bat  it  muat 
be  vpoD  elear  proof. 

This  ease  was  transmitted  from  Sarry  Court  of  Equity,  at 
Spring  Tenn,  1841,  to  the  Supreme  Court,  by  consent  The 
pleadii^  and  proofs  will  be  found  in  the  opinion  of  this 
court. 

/.  T.  Morehead  for  the  plaintifi; 
JBoydm  fox  the  defendant. 
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Jone  1841  G ASTON,  J.  The  daughter  of  the  plaintiff  had  ioter- 
HarrisoD^  married  with  one  Morris  Richards,  of  the  county  of  Surry,  a 
Y  soldier  of  the  revolution,  who,  as  such,  drew  a  semi-annual 
Howard,  pension  of  $40,  from  the  government  of  the  United'  States. 
Richards  was  in  scanty  circumstances  and  embarrassed  with 
debts;  and  his  creditors  had  been  occasionally  permitted  by 
him  to  draw  this  pension,  and  pay  themselves  in  part  or  in 
whole  out  of  its  proceeds.  The  defendant,  Howard,  had  a 
demand  against  him,  and  got  possession  of  his  certificate,  and 
was  arranging,  or  had  arranged,  with  him  (or  obtaining  a  let- 
ter of  attorney  to  dniw  the  pension.  Under  these  circum- 
stances, the  plaintiff,  on  the  10th  of  May,  1837,  executed 
his  obligation  to  the  defendant  in  the  penal  sum  of  §303, 
with  condition,  that,  whereas  the  defendant  held  a  note  of 
the  said  Richards,  for  the  sum  of  $115  29,  if  the  plaintiff 
should  cause  to  be  paid  to  the  defendant,  on  the  first  day  of 
Marcli  thereafter,  $30,  provided  the  said  Richards  should 
live,  and  every  six  months  thereafter  cause  to  be  paid  the 
sum  of  g20,  until  Richards'  note  should  be  fully  paid  <^; 
then  the  obligation  should  be  void,  otiierwise  in  fullforceand 
virtue.  In  September,  1838,  the  plaintiff  filed  this  bill, 
wherein  he  charges,  in  substance,  that  it  was  an  essential 
part  of  the  agreement  between  himself  and  the  defendant* 
that  the  plaintiff  should  not  be  bound  to  make  the  payments 
stipulated  for  in  the  condition  of  the  bond,  unless  the  said 
Richards  should  permit  him  to  draw  the  pension  money:  that 
it  was  declared  by  the  defendant,  who  drafted  the  bond,  that 
this  part  of  the  agreement  was  sufficiently  manifested  and 
expressed  by  the  proviso  therein,  "  if  the  said  Richards 
should  live;"  and  that  upon  this  assurance,  and  upon  the  be- 
lief that  the  bond  did  manifest  this  essential  part  of  the  a- 
greement,  the  plaintiff  executed  it.  The  bill  further  charges 
that  although,  at  the  time  he  executed  this  bond,  he  l»d  a 
full  expectation  that  the  said  Richards  would  authorise  him 
to  draw  the  pension,  yet  that  the  sdid  Richards  had  refused 
to  do. so;  and  the  defendant  is  about  to  enforce  from  the 
plaintiff  the  collection  of  the  instruments  due  according  to 
the  literal  terms  of  the  condition,  contrary  to  the  true  intent 
of  the  agreement.    Upon  the  filing  of  the  bill,  a  temporary 
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injunciioD  woa  granted.      The  defendant  answered  the  bill^  Ju°®  ^^^^ 
and  therein  positively  denied,  that  it  was  a  part  of  the  agree-  Hg^^g^^ 
ment,  that  the  plaintifT's  obligation  should  in  any  manner  de-       r 
pend  upon  Richards  permitting  him,  the  plaintiflT,  to  act  as  Ho^^'^- 
his  attorney  in  drawing  the  money;  and  averred  that  the  bond 
was  executed  by  the  plaintiff,  with  a  perfect  knowledge  that 
it  contained  no  such  agreement;  and  that  the  only  explana- 
tion asked  or  given,  with  respect  to  the  form  of  the  instru- 
ment,  was  an  enquiry  from  the  plaintiff,  whether  the  worda 
<<  provided  the  said  Morris  Richards  should  live,"  ought  not  ta 
be  repeated  after  every  instalment  therein  provided  ibr,  to 
w!)ich  enquiry  the  defendant  answered  that  in  his  opinion  the 
mention  of  it  once  was  quite  sufficient.    The  defendant  also 
stated  that,  at  the  time  of  taking  the  bond,  he  fully  believed 
that  the  plaintiff  would  be  authorised  by  Richards  to  draw 
the  money,  if  the  plaintiff  desired  it,  but  that  he  regarded  this 
matter  as  one,  with  which  he  bad  no  concern,  and  further 
expressed  his  confident  belief,  that  if  Richards  has  refused  to    > 
give  such  authority,  it  was  because  Richards  had  reason  Ur 
believe  that  the  plaintiff  did  not  desire  to  have  it.    Upon  the 
coming  in  of  the  answer,  the  injunction  was  dissolved,  and 
the  bill  held  over  as  an  original  bill.    Replication  was  filed 
to  the  answer,  and  proofs  were  taken  on  both  sides.    There 
can  be  no  question  of  the  meaning  of  the  bond.    The  plaintiff 
is  thereby  bound  to  make  the  payments  at  the  times  and  ac- 
cording to  the  instalments  stated,  if  Morris  Richards  be  alive. 
By  no  intendment  can  a  further  condition  be  understood,  "if 
also,  he  shall  permit  the  plaintiff  to  act  as  bis  attorney  in 
drawing  the  pension  money."    The  ground  of  relief  for  the 
plaintiff,  if  he  have  any,  must  be  that  this  further  condition 
was  a  part  of  the  agreement,  and  was  omitted  in  the  instru- 
ment, through  the  fraud  or  unskilfnlness  of  the  defendant, 
who  acted  as  the  draftsman.    The  plainest  instruments  may 
be  rectified  in  Equity  upon  clear  prrK>f  of  fraud  or  mistake, 
bat  as  solemn  writings  deliberately  executed  must  be  regard- 
ed, ordinarily,  as  containing  the  well  advised  and  final  agrees 
ment  of  the  parties,  in  relation  to  the  subject  matter  thereof, 
they  will  not  be  meddled  with,  but  upon  such  clear  proof. — 
We  deem  it  unnecessary  to  enter  upon  a  minute  examination 

11 
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Jgne  1841  of  the  testimony,  exhibited  in  this  cause,  but  will  briefly  state 
Harrison  ^^^  '^^^^^  material  parts  of  it,  to  show  that  it  fiiUs  very  shoit 

▼  of  the  proof  necessary  to  sustain  the  bill. 
Howvd.  The  only  witness,  whose  testimony  is  much  relied  on  for 
that  purpose,  is  Mrs.  Richards,  the  wife  of  Morris  Richards, 
and  daughter  of  the  plaintiff  She  states  that  she  was  not 
present  when  the  instrument  was  signed,  but  came  into  the 
room  after  it  was  signed,  and  while  it  was  lying  on  the  ta- 
ble— that  Joseph  Howard  then  read  it  over  to  the  plaintiff, 
who  told  Howard  that  he  wanted  it  put  into  the  writing,  '^if 
Morris  Richards  lived,  and  he  should  draw  the  pension" — 
that  he  asked  defendant  twice  to  have  this  put  into  the  writ- 
ii^ — that  defendant  observed,  "it  would  make  no  difference, 
for  he  would  be  certain  to  draw  the  pension" — that  the  de- 
fendant then  shoved  the  certificate  into  the  plaintiff's  hands, 
and  put  up  the  bond.  Now,  if  this  testimony  be  regarded  as 
unexplained  or  uncontradicted  by  any  other  evidence,  it 
does  not  establish  the  plaintiff's  allegation.  It  shows  that  be 
was  aware  that  the  condition  which  he  wanted  was  not  in  the 
writing:  It  shows,  further,  that  defendant  did  not  pretend 
that  the  writing  implied  any  such  condition — but  that  de- 
fendant insisted  that  the  plaintiff  did  not  need  any  such  con- 
dition, because  he  would  be  certain  to  draw  the  pension.*— 
How  this  fact  was,  the  plaintiff  was  better  qualified  to  judge 
than  the  defendant,  and  i(he  had  doubts  upon  it,  there  was 
still  time  for  him  to  stop  the  completion  of  the  agreement — 
But  he  received  the  certificate,  and  did  not  object  to  the  de- 
fendant putting  up  the  bond. 

Morris  Richards  has  also  been  examined,  but  declares,  that, 
although  present  when  the  bond  was  executed,  he  was  so  hard 
of  hearing  as  not  to  understand  it,  and  does  not  pretend  that 
be  heard  the  agreement  of  the  parties. 

It  is  to  be  remembered,  that  the  defendant's  answer,  directif 
/responsive  to  the  allegations  of  the  bill,  is  full  in  denjnng  the 
all^fed  fraud  or  mistake.  It  is  mauifest,  too,  that  Mrs.  Rich- 
ards is  much  irritated  against  the  defendant,  because  of  cer 
tain  treatment  of  her  husband,  which  is  not  put  iu  issue  by 
the  bill,  and  which,  if  true,  gives  her  very  well-founded  cause 
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of  anger.  It  is  in  proof  also,  that  she  has  taken  a  decided  ^ane  1841 
stand  against  him  in  this  cause,  and  has  declared  that  ifahe 
could  prevent  it,  he  never  should  get  payment  of  his  claim. 
The  subscribing  witness  to  the  bond  has  also  been  examin- 
ed on  the  part  of  the  defendant,  and  testifies,  that  it  was  exe- 
cuted deliberately,  but  says  nothing  of  any  condition  sup- 
pressed or  misrepresented*  There  is  no  proof  of  weakness 
of  intellect  on  the  part  of  the  plaintiff,  and  there  is  not  a  lit- 
tle room  left  for  the  belief,  that  Richards'  refusal  to  give  the 
plaintiff  authority  to  draw  the  money  was  formal  rather  than 
retU.  The  money,  or  at  least  a  portion  of  it,  when  drawn, 
has  passd  through  his  hands. 

Pbb  Cvriami  Bill  dismissed,  with  costs. 


JAMES  MOORE  ft.  WILLIAM  £.  ANDERSON. 

If  the  conaideratioa  of  a  bond  be  against  law,  the  obligor  may  make  that 
defence  at  law  and  can  haire  na  claim  on  that  account  for  theinterpoei* 
tion  of  a  Court  of  Equity. 

This  suit  was  transmitted  from  Orange  Court  of  Equity, 
at  Spring  Term  1841,  to  the  Supreme  Court  by  consent 
The  pleadings  and  proofs  will  be  found  stated  in  the  opinion 
of  this  court. 

TVUliam  A.  Oraham  for  the  plaintiff. 
Norwood  for  the  defendant. 

Gaston,  J.  This  bill  purports  to  have  been  brought  a- 
gainst  William  U*  Anderson  and  the  heinof  William  Gillies 
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Jane  1841  deceased,  and  the  heirs  of  James  Freeland,  deceased,  bat  no 
'    ""    ■  petsons  are  named  as  being  such  heirs,  nor  are  any  such 
T       persons  in  any  manner  brought  before  the  court.      Il  must 
Anderson,  be  regarded,  therefore,  simply  as  a  bill  against  Anderson. 

The  object  of  the  bill  was  to  enjoin  Anderson  from  suing 
out  execution  upon  a  judgment,  which  he,  as  administrator 
of  William  Gillies,  the  surviving  partner  of  William  Gillies 
and  James  Freeland,  had  obtained  against  the  plaintiff,  upon 
two  bonds,  which  the  plaintiff  had  executed  to  said  Freeland 
and  Gillies. 

The  substance  of  the  equity  alleged  in  the  bill  is,  that 
these  bonds  were  given  as  the  consfderation  of  a  tract  of  land, 
of  which  one  Isaac  Bracken  was  then  in  possession,  and 
which  had  been  purchased  by  Freeland  &,  Gillies  at  an  exe- 
,  cution  sale;  that,  at  the  time  of  the  contract,  Freeland  ic  Gil- 
lies bound  themselves  to  eject  Bracken  by  process  of  law, 
and,  when  so  ejected,  to  put  the  plaintiff  into  possession  and 
give  him  a  valid  title  for  the  land — that  Freeland  &,  Gillies 
brought  an  ejectment  suit  for  this  purpose  and  failed — that 
the  plaintiff  himself  then  entered  upon  the  land,  and  was 
sued  by  Bracken  for  the  trespass,  and  compelled  to  pay  a 
heavy  amount  of  damages  and  costs^but  that  in  1830  he 
entered  again,  unaided  by  Freeland  &  Gillies,  and  has  re- 
mained in  the  undisturbed  possession  ever  since — that  both 
Freeland  and  Gillies  have  died  without  any  communication 
between  them  and  the  plaintiff,  since  his  contract — and  that, 
afler  their  deaths,  the  defendant,  as  administrator  of  the  sur- 
viving partner,  brought  suit  upon  the  bonds,  and  obtained 
a  judgment.  Upon  this  bill  an  injunction  issued  as  prayed 
for. 

The  defendant  answered  the  bill.  His  answer  stated,  that 
the  contract  between  the  plaintiff  and  Freeland  &  Gillies 
was,  that  the  plaintiff  should  take  their  title,  such  as  it  was, 
/and  recover  the  land,  if  he  could,  at  his  own  risk  and  costs — 
that  Freeland  &,  Gillies  made  him  a  written  conveyance-— 
that  it  was  understood  that  the  plaintiff  should  have  a  rea- 
sonable time  to  try  whether  he  could  not  eject  Bracken  be- 
fore payment  of  the  notes  should  be  pressed — that  according- 
ly the  plaintiff  did  bring  an  action  of  ejectment;  and  this  was 
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brought  on  the  demises  of  Freeland  &  Gillies,  because,  at  June  1841 

the  time  of  the  conveyance  to  the  plaintiff,  Bracken  was  in  ~ 

,      .     ,         J        .      \-    .  .       Moon 

adverse  possession;  that  in  the  said  action  of  ejectment  he       t 

failed,  and  to  prevent  the  execution  for  the  costs,  which  a-  Aoderton. 

mounted  to  upwards  of  three  hundred  dollars  being  levied 

upon  the  lands  of  Freeland  &  Gillies,  they  being  the  parties 

liable  of  record,  the  entire  amount  of  these  costs  was  paid  off 

by  them — and  that  afterwards  the  plaintiffgot  into  possession 

under  bis  purchase  from  Freeland  &,  Gillies,  and  Bracken  a- 

bandoned  further  claim  thereto.    Upon  the  coming  in  of  this 

answeri  the  injunction  was  dissolved  and  the  plaintiff  held  o- 

ver  his  bill  as  an  original. 

It  is  now  brought  on  to  a  hearing.  Not  a  proof  of  any 
kind  has  been  produced  on  the  part  of  the  plaintiff,  while  on 
the  part  of  the  defendant  the  whole  of  the  case  as  above  sta- 
tedfbythem  is  distinctly  proved,  except  that  it  is  lefl  in 
some  doubt  whether  the  plaintiff  took  in  fact  a  conveyance 
from  Freeland  &  Gillies,  or  rested  only  upon  their  agreement 
to  make  him  a  conveyance. 

We  see  no  ground  on  which  the  plaintiff  can  hope  for  re- 
]ie£  If  the  consideration  for  which  the  bonds  were  given  be 
against  law^^he  had  an  opportunity  of  making  that  defence 
at  law,  and  has  no  claims  to  the  interposition  of  a  Court  of 
Equity  on  that  account. 

He  has  substantially  obtained  all  that  he  batgained  for; 
and  havingnowhad  undisturbed  possession  of  the  land  for  21 
years,  under  his  bargain,  which  amounts  to  a- title  at  law, 
can  with  an  ill  grace  ask  to  be  exonerated  from  the  pay- 
ment of  the  price  which  he  stipulated  to  pay.  U  he  has  not 
obtained  a  conveyance  from  Freeland  &,  Gillies,  and  wants 
one,  he  should  at  least  have  shewn  that  he  requested  such  a 
conveyance  from  them  or  one  of  them,  or  from  their 
heirs  since  their  deaths,  or  should  now  seek  it  of  those, 
who  have  the  power  to  execute  the  conveyance. 

Per  Curiam,  Bill  dismissed  with  costs. 
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ABRAHAM  PEEPLES  &  als. 

ALLEN  £.  O.  TATUM  &  aU. 

A  creditor  cannot  in  equity  charge  third  persona  with  fraudalently  bold- 
June  1841  infif  ^he  property  of  hia  debtor,  until  he  has  first  established  his  debt  by 
-■  a  judgment  at  law,  and  endea^oied  by  execution  to  satiafy  that 

judgment. 
The  cases  of  Briley  ▼.  Sugy^  1  Def.  &  Bat.  £q.  366,  and  Bambaut  4r  Cb. 
▼.  Mayfitld^  1  Hawks  86,  cited  and  approved. 

This  suit  was  transmitted  from  Guilford  Court  of  Equity 
at  Fall  Term,  1840,  to  tha  Supreme  Court  by  consent  of 
parties.  The  pleadings  are  stated  in  the  opinion  of  this 
court. 

J.  T.  Morehead  for  the  plaintiff. 
No  counsel  for  the  defendant. 

Daniel,  J.  The  plaintiff's  testator  was  surety  to  one 
Herbert  Tatum  in  a  bond  for  money.  The  obligors  died, 
and  the  obligee  brought  suit  on  the  bond  against  the  represen- 
tatives of  both  obligors.  The  administrators  of  the  principal 
obligor  had  their  plea  of  fully  administered,  found  in  their 
favor.  Whereupon  the  plaintiffs,  as  executors,  were  forced 
to  pay  to  the  sheriff,  in  February,  1832,  the  sum  of  $113  63. 
The  bill  charges,  that  the  administrators  and  heirs  at  law  of 
Herbert  Tatum  have  no  assets,  out  of  which  the  said  debt 
can  be  satisfied — ^that  Herbert  Tatum,  at  the  time  the  said 
bond  was  executed,  was  possessed  of  a  large  real  and  person- 
al estate,  and  was  deemed  good  for  his  debts — ^but,  after 
this  debt  was  contracted,  he  made  voluntary  gifts  and  large 
advances  to  his  children,  both  in  real  and  personal  estate — 
that  the  two  defendants  have  been  thus  advanced,  one  as  a 
son  and  the  other  as  a  son-in-law.  The  bill  charges  that  (be 
said  voluntary  gifts  of  real  and  personal  estate  of  H.  Tatum 
were  fraudulent  and  void  as  to  his  creditors,  and  prays  that 
the  property  thus  given  may  be  subjected  to  the  satis&c- 
tion  of  the  aforesaid  debt. 
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The  two  defendants  answered.      Reason  admits  that  H.  Juno  i84l 
Tatam  made  gifts  to  him,  as  his  son-in-law,  after  the  date  of"^~J^ 
the  bond,  both  of  real  and  personal  estate.     He  says  it  was       t 
done  bonaJlde—iheLi  the  donor  at  the  time  was  possessed  of   Taium. 
other  property  sufficient  to  pay  all  his  debts.      He  does  not 
admit  that  the  plaintiffs  have  paid  the  said  debt,  and  he  con- 
tends that  they  should  have  established  their  claim  against 
the  administrators  of  H.  Tatum.      The  other  defendant,  A. 
Tatum,  admits  the  advancement  to  him  of  two  slaves  after 
the  date  of  the  bond,  but  he  says  it  was  honafide^  as  his  fa- 
ther was  then  in  possession  of  real  and  personal  property, 
sufficient  to  satisfy  all  his  debts.    He  states  that  his  brother 
and  liimself  were  the  administrators  of  his  father,  and  that 
all  the  assets  have  been  exhausted  in  paying  the  debts,  and 
also  the  lands  which  descended  to  the  heirs.      This  defend- 
ant does  not  admit  that  the  plaintifis  have  paid  the  debt,  as 
stated  in  the  bill. 

The  plaintiff,  by  their  own  shewing,  have  satisfied  the 
judgment,  obtained  by  the  bond  creditor  against  the  repre- 
sentatives of  the  two  obligors;  but  that  does  not  make  them 
judgment  creditors.  Briley  v.  Sugg^  1  Dev.  Ic  Bat.  Eq.  366. 
The  plaintiffs  should  have  first  established  their  claim  at  law 
by  a  judgment,  and  proceeded  to  execution  against  the  as- 
sets in  the  hands  of  the  administrators  or  the  heirs  at  law. 
The  administrators  might  perhaps  have  a  good  defence:  or 
they  and  the  heirs  at  law  might  have  assets  to  satisfy  the  de- 
mand. In  Rambaut  ^  Co.  v.  Mayjleld,  1  Hawks'  Rep.  85, 
a  creditor  of  D.  by  bond,  filed  his  bill  against  D.  &  M., 
charging  that  D.  had  fraudulently  conveyed  property  to  M. 
sufficient  to  pay  his  debt,  and  prayed  a  discovery,  account 
and  satisfaction.  The  court  dismissed  the  bill,  because  the 
plaintiff  had  not  reduced  his  debt  to  a  judgment  and  actually 
issued  execution.  The  same  law  is  laid  down  in  the  follow- 
ing cases:  Angel  v.  Draper,  1  Vem.  399.  Shirly  v.  Watts^ 
3  Atk.  200.  Hendricks  v.  Robinson,  2  Johns,  ch.  Rep.  296. 
The  admission  here  made  by  one  of  the  adminisstrntors  does 
not  authorise  us  to  dispense  with  the  rule. 

Peb  Curiam,  Bfll  dismissed. 
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HENRY  C.  ENNIS  m.  JAMES  T.  LEACH. 

Jane  1841  The  law  never  compels  a  trastee,  who  sella  under  his  trust,  to  enter  ia- 
—     to  any  covenants  in  his  deed,  except  a  coveoant  against  his  own  in- 
curobrances. 

Bot  it  is  his  doty  to  procure  a  good  title  to  be  made  before  he  can  exact 
the  purchase  money,  when  at  the  sale  he  has  declared  that  a  good  title 
should  be  made. 

This  was  a  bill  filed  by  the  complainant,  at  Spring  Term, 
1839,  of  Johnston  Court  of  Equity.  The  bill  alleged,  in 
substance,  that,  in  September  or  October,  1838,  the  defend- 
ant, James  T.  Leach,  offered  at  public  sale  six  certain  lotsia 
the  town  of  Smithfield— that  the  same  were  exposed  to  sale 
generally  without  anjr  exception  as  to  title — and  with  au  un- 
derstanding on  the  part  of  the  plaintiff  and  others,  and  with 
an  express  assurance  to  the  plaintiff  individually  by  the  said 
defendant,  that  good  and  indefeasible  title  would  be  made  to 
the  purchaser  in  fee  simple,  with  covenants  of  warranty  on 
the  part  of  the  said  James  T.  Leach — that,  under  this  under- 
Standing  and  assurance,  the  plaintiff  bid  off  the  said  town  lots 
for  the  sum  of  $74  65,  which  the  plaintiff  averred  to  be  the 
full,  value  of  the  said  lots — that  the  plaintiff,  before  he  receiv- 
edany  deed  for  the  lots,  gave  hisnote  for  the  said  sum  with 
security,  payable  six  months  after  date,  which  was  according 
to  the  terms  of  the  sale — that,  afterwards  on  the  same  day» 
the  said  defendant  refused  by  iiny  deed  to  warrant  the  title  to 
the  said  lots  or  to  redeliver  to  the  plaintiff  his  said  note,  bat 
offered  to  execute  a  deed,  which  purported  to  convey  only 
the  interest  of  John  S.  Powell  in  the  same,  whereas  the  plain* 
tiff  believed  John  S.  Powell  bad  no  legal  interest  therein 
whatever.  And  the  bill  prayed  that  the  said  James  T.  Leach 
might  be  decreed  to  make  good  and  sufficient  title  to  the  pre. 
mises  with  warranty,  or  to  deliver  up  the  said  promissory 
note  to  the  plaintiff. 
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The  defendant  in  Ms  answer  admitted  the  sale  of  the  lots^me  1841 
at  public  auction,  and  averred  that  he  sold  them  merely  as  a~""^j^ 
trustee,  acting  under  certain  deeds  ot  trust  from  John  S.  Pow-       t 
ell,  and  that  he  set  up  and  sold  only  the  interest,  which  John  I'^Bch. 
S.  Povell  had  in  them.    He  denied,  that  he  affirmed  that  a 
good  and  indefeasable  title  in  fee  simple  would  be  made  to 
the  purchaser,  or  that  he  had  agreed  or  given  any  assur- 
ance, that  he  would  warrant  the  title  to  the  property.    He 
also  averred  that  the  plaintiff  knew  the  title  of  John  S.  Fbw- 
ell,  as  well  as  the  defendant  did.    He  also  averred  that  be 
bad  tendered  to  the  plaintiff  a  deed  conveying  all  the  interest 
of  the  said  Powell,  and  he  was  iiow  ready  to  deliver  the  same, 
but  had  refused  and  still  refused  Uf  execute  a  deed,  by  ^bich 
the  defendant  should  bind  himself  in  a  general  cotenaotof 
warranty  as  to  the  title. 

Replication  was  entered  to  the  answer,  and  depositions  ta- 
ken. It  seemed  from  the  proo&,  that  the  defendant  said  at 
the  sale  of  the  lots,  that  be  would  make  a  good  title  to  the 
purchaser.  The  lots  themselves  were  sold  by  th^defendant, 
who,  it  was  well  understood,  was  the  trustee  of  John  8. 
Powell.  It  also  appeared  that  John  S.  Powell  had  previous- 
ly contracted  for  the  purchase  of  the  lots  from  the  husband 
of  a  woman,  to  whom  they  belonged;  and  had  paid  the  pur- 
chase money  fi>r  them;  but  he  had  never  received  a  legal  title, 
as  no  conveyance  had  been  executed  by  the  wife,  with  the 
solemnities  required  by  law  for  the  conveyance  of  land  bf 
femes  covert.  The  cause  was  then  set  for  hearing,  and  al 
Spring  Term,  1841,  transmitted  to  the  Supreme  Court. 

John  H.  Bryan  for  (be  plaintiff. 

No  counsel  for  the  defendant  in  this  court. 

Daniel,  J.  In  this  case  three  witnesses  protre  that  the' 
defendant  said,  at  the  sale  of  the  lots  of  land,  mentioned  in 
the  pleadings,  that  he  could  make  a  good  title  to  the  purcha- 
ser. The  plaintiff  became  the  purchaser,  and  gave  bis  bond 
for  the  purchase  money.  It  appears  from  the  exhibits,  that 
there  is  a  defect  in  the  title  to  the  lots;  inasmuch  as  the  deed 
from  Mr.  Smith  and  wife  has  not  attached  to  it  the  certificate 
of  the  private  examination  of  Mrs.  Smith,  taken  according 

12 
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Jmie  1841  xq  \^^  to  pass  her  interest  We  think,  that  it  is  the  duty  of 
Leach,  the  vendor,  to  procure  a  proper  deed  to  be  executed, 
vhich  will  pass  the  tee  in  the  said  lots  of  land  from  Smith 
and  wife.  It  appears  that  the  defendant  sold  the  lot  as  a 
trustee.  The  law  never  compels  a  trustee  to  enter  into  any 
covenants  in  his  deed,  except  a  covenant  against  his  own  in- 
cumbrances. The  demand  of  the  plaintiff,  that  Leach  should 
execute  to  him  a  deed  with  a  covenant  of  warranty  is,  there- 
fore, inadmissible.  The  decree  will  be,  that  the  defendant 
shall,  before  the  15th  day  of  February  next,  procure  a  deed 
to  be  executed  by  Smith  and  wife  to  the  plaintiff,  which  deed 
shaU  be  approved  by  the  master,  sufficient  in  law  to  extin- 
guish the  title  in  fee  in  the  said  Smith  and  wife  in  and  to  the 
lots  of  land  mentioned.  And  the  cause  will  be  retained  for 
further  directions. 

Per  Curiam,  Decree  accordingly. 


NATHAN  MOORE  «#.  JOHN  REED  AND  OTHERS. 

On  a  motion  to  distoWe  an  injanction,  nsoally  the  coart  can  look 
at  nothing  hut  the  answer  and  the  exhibiu  filed  and  admitted 
by  the  answer.  If  the  facts  and  circumstances,  which  make  the 
plaintiff's  case  are  denied,  the  injanction  falls  of  course. 

The  summary  remedy  on  injunction  bonds,  given  by  the  act  of  Aa- 
sembly,  (1  Rev.  St.  c.  32  s.  13)  upon  the  dissolution  of  the  injuoction, 
apply  only  in  cases  of  injunctions  to  restrain  exeeutioas  on  judgments 
at  law.  In  other  cases  of  inj action,  the  proper  remedy  is  by  a  suit  at 
common  law  on  theboud. 

After  a  bill  and  answer  have  been  filed  in  court,  it  is  irregular  to  grant  an 
injunction  in  the  case  upon  a  petition  to  a  judge  in  Tacation.  If  an  in- 
junction is  desired  because  of  any  new  matter  arising,  sach  matter 
ahonld  be  disclosed  by  a  supplemental  bill. 

This  was  an  appeal  from  an  interlocutory  decree  made 
fay  his  Honor  Judge  Pearson  at  Spring  Term,  1841,  of 
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Rockingham  Court  of  Eqi  ity.    The  decree  was,  on  motion  Jun«  I84i 
of  the  defendant,  that  the  injunction  granted  in  this  case  be    ^^^^^ 
dissolved,  and  that  the  defendant  recover  of  the  plaintiff  and       y 
Mb  security,  Levin  Moore,  the  sum  of  one  thousand  dollars, '^^*^^* 
the  amount  of  the  injuction  bond.    The  pleadings  are  stated 
in  the  opinion  of  this  court. 

James  T.JHorehead  for  the  plnintiff. 

W.  A.  Chraham  and  Norwood  for  the<iefendant. 

Daniel,  J.  The  bill  is  to  set  aside  and  cancel  a  contract, 
made  with  Anselm  and  John  Reed,  for  the  purchase  of  a 
stock  of  goods  and  of  a  term  in  a  store  house,  at  the  price  of 
JB2300,  but,  as  the  plaintiff  says,  actually  worth  but  $1263. 
The  plaintiff  states  that  he  is  an  illiterate  man,  and  that,  at 
the  time  the  supposed  contract  was  entered  into  by  him,  he 
was  so  very  drunk  that  he  did  not  know  what  he  was  doing 
— that,  the  next  morning,  when  he  got  sober,  and  when  ho 
was  informed  by  the  defendant  A.  Reed  what  he  had  done, 
he  proposed  to  rescind  the  said  contract.  But  Reed  refused 
and  threatened  him  with  the  penalty  of  $2000,  which  they 
said  was  stipulated  by  a  writing  entered  into  to  complete  the 
contract,  but  which  writing  was  unknownto  the  plaintiff. 
Being  illiterate,  and  ignorant  of  business  and  of  the  law,  • 

without  a  friend  Co  advise  him,  and  under  great  fear  and  a-' 
larm  of  being  entirely  ruined  by  the  enforcement  of  pay- 
ment of  the  said  penalty  of  $2000,  he,  in  compliance  with 
what  the  defendant  stated  to  him  had  been  the  contract,  ex* 
ecuted  to  them  a  bill  of  sale  for  three  slaves^  priced  at  $900, 
a  bond  for  $1400,  and  a  deed  of  trust  to  J.  J.  Reed,  as  trus- 
tee, upon  his  lands  and  other  property,  to  secure  the  payment 
of  the  said  bond,  when  it  became  due — and  he  took  posses- 
sion of  the  store.  For  and  on  account  of  the  aforesaid  fraud- 
ulent contrivances,  the  plaintiff,  by  his  bill,  prays,  that  the 
said  contract  may  be  decreed  to  be  rescinded,  his  slaves  re- 
turned, and  the  bond  and  deed  of  trust  cancelled;  and  that 
the  defendants  be  compelled  to  take  back  their  goods.  The 
bill  also  prayed  an  injunction  to  restrain  the  defendants  from 
negotiating  the  bond,  or  selling  the  plaintiff's  property  under 
the  deed  of  trust. 
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June  1841  The  defendants  answer.  A  Reed  says  that  he  was  the  act- 
Mooie  *°^  partner  in  the  firm— that  the  plaintiff  came  to  the  store 
T  on  the  14th  day  of  April,  1839 — that  he  proposed  to  sell  this 
^^^*  defendant  a  negro  woman  and  her  two  children  for  $900, 
which  this  defendant  refused,  unless  he  would  take  goods  or 
promissory  notes.  The  plaintiff  then  asked  the  defendant 
what  he  would  take  for  his  goods  and  the  lease  ot  the  store 
house,  as  they  otood.  Defendant  refused  to  sell  them  in  that 
way;  telling  the  plaintiff  that  he  could  not  accurately  esti- 
mate the  value  by  several  hundred  dollars;  that  the  goods 
had  never  been  invoiced  since  the  business  commenced,  16i 
months  before.  The  plaintiff  then  took  an  examination  of 
the  contents  of  the  shelves,  and  in  the  space  under  and  be- 
hind the  counter.  He  said  he  wished  to  set  his  son  up  in  the 
business;  it  would  be  a  good  school  for  him;  and,  if  be  pur- 
chased, he  should  place  his  son  there.  After  chaffering  for 
jBL  length  ot  time,  he  offered  to  let  the  plantiff  have  the  goods 
and  lease  of  the  store  house  for  $2300,  and  take  his  three  ne- 
groes in  part  payment  at  $900,  and  his  bond  and  security  for 
$1400j  payable  at  the  expiration  of  the  lease.  Defendant 
stated  to  the  plaintiff,  that  it  was  a  haphazard  business  with 
him,  and  that  he  would  prefer  to  take  an  inventory  of  the 
goods — that  the  plaintiff  should  have  them  at  10  per  cent* 
»  on  the  cost.  The  plaintiff,  after  much  hesitation  and  again 
looking  through  the  store,  agreed  to  accept  the  offer.  The 
terms  of  the  bargain  were  then  distinctly  recited  by  the  de- 
fendant, and  the  plaintiff  gave  his  full  assent  thereto.  The 
plaintiff  then  insisted  that  the  defendant  should  draw  up  in 
writing  a  memorandum  of  the  agreement,  in  which  they 
should  bind  themselves  for  its  performance.  Defendant  pro- 
posed to  put  it  off  until  the  next  morning,  but  the  plaintiff 
insisted  that  it  should  be  then  done.  He  drew  the  memo- 
randum in  which  each  party  was  bound  for  its  fulfilment  in 
the  penal  sum  of  $2000,  which  they  both  signed,  and  J.  J 
Reed  becamathe  witness.  The  defendants,  A.  Reed  and  J. 
J.  Reed,  aver  that  the  plaintiff  was  then  sober,  that  drunk- 
enness was  not  exhibited  either  in  his  conversation  or  in  his 
actions,  before  or  after  the  conclusion  of  the  contract — ^that 
the  platntiffi  on  being  invited,  remained  all  night;  he  slept 
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in  a  room  with  J.  J.  Reed,  and  in  the  morning  commenced  Jnne  1841 
a  conyersation  about  the  trade.  The  defendant  A.  Reed  de-  |^^^ 
nies  that  the  plaintiff,  that  morning  or  for  weeks  after,  ex-  ▼ 
pressed  to  him  any  dissatisfaction  with  hid  said  purchase,  ^^*^* 
but  avers  that  he  went  to  the  store  and  commenced  selling. 
The  plaintiff  in  the  morning  proposed  that  John  Reed,  the 
other  partner,  should  be  sent  for  and  the  writings  then  com- 
pleted, which  was  accordingly  done,  and  the  writings  com- 
pleted and  executed.  He  avers  that  the  plaintiff  was  then 
sober,  nor  was  he  impelled  by  any  species  of  duress  or  fraud 
to  complete  the  snid  contract,  but  he  did  the  same  willingly 
and  eagerly.  A.  Reed  says  that  he  then  destroyed  the  memo- 
randum made  the  night  before;  the  plaintiff  saying  it  was 
then  of  no  further  use,  after  he  had  executed  the  writings* . 
which  had  been  thus  formally  drawn  up^that  the  plaintiff 
took  possession  of  the  store  and  goods,  andi  on  the  19th  day 
of  the  same  month,  again  purchased-  ot  the  defendants  an 
addditional  stock  of  molasses  and  iron,  which  the  defendants 
had  in  another  house — that  the  plaintiff  brought  and  deliv- 
ered the  slaves  according  to  the  contract.  The  defendants 
deny  that  the  plaintiff  is  illiterate,  but  say  he  signs  his  name 
as  well,  and  has  as  good  an  education,  as  common  laboring 
men.  They  deny  that  he  is  admnkhrd  or  ignorant,  but  say 
that  he  possesses  ordinary  shrewdness,  and  is  keen  at  a  bar- 
gain. The  defendants  say  they  cannot  tell  with  certainty 
the  value  and  quantity  of  the  goods;  but  that  John  Reed,  on 
bis  arrival  in  the  morning,  said  to  his  son  (A.  Reed)  ^  you 
have  made  a  bad  bargain;"  and  the  defendant  John  says 
that  he  then  thought  so,  and  yet  believes  so.  Defendants  a- 
ver  that  it  was  six  weeks  after  the  contract,  when  the  plain- 
tiff and  an  ignorant  and  awkward  clerk,  ignorant  of  prices* 
made  an  inventory— that  it  was  after  the  plaintiff  had  taken 
possesion  and  been  trading  for  some  six  weeks,  that  he  first 
proposed  to  rescind  the  contract.  The  defendant  J.  J.  Reed, 
the  witness  and  trustee,  in  his  answer,  denies  that  the  plain- 
tiff was  intoxicated  at  the  time  of  the  contract.  The  defen- 
dants deny  all  fraud  and  combination. 

This  answer  was  filed  at  Fall  Term,  1840.    The  plain- 
tiff then  replied.    Afterwards  ui  the  vacation,  to  wit,  on  the 
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Jane  1841 24th  ot  December,  1840,  the  plaintiff  petitioned  a  Judge  to 
"T!         grant  him  a  writ  of  injunction  to  restrain  the  defendant  from 
T       selling  under  the  deed  of  trust,  and  the  injunction  was  grant- 
^^^'    ed.  At  Spring  Term,  1841,  the  defendants  moved  to  dissolve 
the  injunction,  and  the  court  did  dissolve  it,  being  of  the  o- 
pinion  that  the  answers  of  the  defendants  denied  the  equity 
of  the  plaintiff's  bill.    The  court  thereupon  decreed  that  the 
defendants  recover  against  the  plaintiff  and  his  surety  Levin 
Moorethe  sum  of  $1000,  the  amount  of  the  injunction  bond. 
From  which  decree,  with  the  consent  of  the  court,  the  plain- 
tiff appealed. 

On  a  motion  to  dissolve  an  injunction,  usually  the  court 
can  look  at  nothing  but  the  answer,  and  the  exhibits  filed 
and.admitted  by  the  answer.  The  plaintiff  calls  upon  the 
defendant  to  testify  whether  the  facts  and  circumstances  stated 
in  his  bill  are  not  true.  If  the  defendants  in  their  answer  de* 
ny  the  facts  and  circuDOStances,  which  make  the  plaintiff^ 
case,  the  injunction  of  course  must  fall,  as  the  proof  fails. 
"We  have  examined  the  bill,  answer  and  proceedings  in  this 
case,  and  must  say,  with  the  Judge,  who  decided  below, 
that  the  answers  of  the  defendants  have  denied  all  the  facts 
and  circumstances,  which  make  up  the  equity  of  the  plain- 
tiff's bill.  But  there  is  one  part  of  the  decree,  whfch,  we 
think,  is  erroneous:  it  is  in  decreeing  $1000  against  the  plain. 
'  tiff  and  his  surety  on  the  injunction  bond.  The  act  of  As- 
sembly (Rev.  iSt.  c.  32,  s.  13)  directs  that,  on  a  dissolution  of 
an  injunction,  the  bond  shall  be  proceeded  on  in  the  same 
manner  and  under  the  saxpe  rules  and  restrictions,  that  bonds 
given  upon  appeals  from  the  County  to  the  Superior  Court 
are  proceeded  on.  It  is  obvious  from  the  reference  to  appeals 
from  the  County  Court,  as  well  as  from  the  antecedent  sec- 
tions of  the  act,  that  this  provision  can  only  apply  to  injunc. 
tions  to  restrain  executions  on  judgments  at  law.  There  has 
^  be^n  no  judgment  at  law  against  the  principal.  The  defoi- 
ants'  remedy  on  the  injunction  bond  is  not  by  a  motion  under 
the  statute,  but  at  common  law.  The  decree  against  the 
plaintiff  and  his  surety  for  $  1 000  will  be  reversed;  the  residue 
of  the  decree  dissolving  the  injunction  is  affirmed. 
We  take  the  opportunity  of  remarking  that  the  course 
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which  was  pursued  in  this  case  of  granting  an  injunction  a£.  ^nae  1841 
ter  bill  and  answer,  upon  a  petition  presented  to  a  Judge  in        '     " 
vacation,  seems  to  us  irregular.    If  any  new  matter  had 
occurred,  raising  an  equity  to  support  an  injunction,  such 
matter  should  have  been  disclosed  by  a  supplemental  bill. 
This  opinion  will  be  certified  ta  the  court  below. 

Per  Curiam,  Ordered  accordingly. 


ANNE  MILLER  V.  LEMUEL  BINGHAM  &;  al.  Ezecators,  &c. 

An  etpress  trast  is  not,  as  was  formerly  held,  a  ehoae  in  action,  bat  in 
eqfuity  is  considered  a  present  interest,  an  estate  in  possession.  There- 
fore, where  sach  a  trust  is  in  vfeme,  in  personal  property,  and  she  roar- 
iiiw,the  whole  interest  of  the  wife  Tests  in  her  husband  immediately 
and  absolately,  and  on  his  death,  before  his  wife,  belongs  to  his  per* 
s(»al  lepresentatives. 
The  possession  of  the  trustee  is  in  equity  the  possession  of  the  eeaui  fue 

tnut. 
The  dootrine  applies,  even  where  the  trustee  is  fo  hold  thn  property,  and 

pay  over  only  the  annual  rents,  piofits,  &ev 
The  court  will  not,  however,  of  course  divest  the  trusteer  of  the  manage- 
ment of  the  trust  property,  and  deliver  possession  to  the  aeatui  que  $ru9t. 
Ti^is  mast  depend  upon  the  intention  of  him,  by  whom  the  trust  was 
created. 
f  WBere  property  is  conveyed  to  a  trustee,  in  trust  for  the  iokand  separate  \ 
I       use  of  a  woman  then  married,  and  she  survives  her  husband  and  marries   ^ 
V      a^  second  time,  the  wife  no  longer  holds  the  property  to  her  eole  and  tepa- 
\   rote  use,  but  her  whole  interest,  if  it  ba  personal  property,  vests  in  her  J 
second  husbands 
The  cases  of  Diek  y.  Piid^ord^   1  Der.  &  Bat.  Eq.  R.  480;  Granhery  y. 
Mhoon^  1  Dev.  456;  Penijokn  v,  Beatlet/,  4  Dev.  512;  Davis  v.  CVztn, 
1  Ired.  Eq.  Rep.  304;  Rudisell^.  Watstm,  2  Dev.  Eq.  Rep.  430,  cited 
and  approved. 

This  was  a  case  transmitted  by  consent  from  the  Court  ot 
Equity  of  Davie  Ck>anty,  at  Fall  Term,  18^0,  to  the  Su- 
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Jone  1841  preme  Court  for  hearing.    The  pleadiags  and  (acta  are  aet 
.*'^.      forth  in  the  opinion  of  this  court. 

Bingham      JD-  F.  Caldwell  and  Iredell  for  the  plaintiiar. 
Waddell  and  Barringer  for  the  defendants. 

Daniel,  J.  Maxwell  Chambers,  the  father  of  the  plain- 
tiff, bequeathed  as  follows:  <<IgiFe  and  bequeath  to  my  son, 
Edward  Chambers,  as  trustee  of  mv  daughter,  Anne  Cham- 
bers, (wife  of  Henry  Chambers,)  the  following  negroes:  Beck, 
d&c.  to  have  and  to  hold  to  my  said  son,  Ekiward,  in  trust, 
and  for  the  benefit  of  my  daughter,  Anne  Chambers,  and  her 
heirs  forever.  It  is  my  wish  and  request  that  my  son  Ed- 
ward will  pay  over  to  my  daughter  Anne,  the  profits  arising 
from  the  said  negroes,  semi-annually,  for  her  support  and 
comfort."  In  a  codicil  to  the  will,  the  testator  says,  '^Hy 
intention  in  the  devitfs  of  the  five  negroes,  to*wit|  Beck,  &c^ 
to  my  son,  Edward  Chambers,  as  trustee  of  my  daughter, 
V  Anne  Chambers,  my  intention  is  ihis:  I  give  the  five  negroes, 
to-wit.  Beck,  d&c.  to  Edward  Chambers  to  hold  in  trust,  and 
for  the  9ole  benefli  of  my  daughter  Anne,  to  support  her  du- 
ring her  life,  with  the  profits  arising  from  the  labor  and  hire 
of  the  said  five  negroes,  and  their  increase.  And  if  my 
daughter  Anne  should  have  lawful  issue  living,  at  the  time  of 
her  death,  then  I  devise  and  order  that  the  said  Edward 
Chambers,  trustee  of  my  said  daughter  Anne,  shall  deliver  and 
convey  absolutely,  at  the  death  of  my  said  daughter,  the  said 
five  negroes  and  increase,  to  the  said  lawful  issue  of  my  said 
daughter  Anne^  living  at  the  time  ol  her  death.  And  if  my 
daughter,  Anne  Chambers,  should  die  without  having  issue, 
that  then  my  son  Edward  shall  convey  the  said  five  negroes 
and  increase  in  equal  shares  to  my  heirs,  or  shall  sell  the  ne- 
groes and  divide  the  money  in  equal  proportiooa  among  my 
heirs."  Henry  Chambers  died,  and  bis  widow,  the  said 
Anne,  married  George  Miller.  The  trustee  died,  and  George 
Miller  wrs  appointed  trustee  by  the  Court  of  Equity,  and 
took  into  his  possession  the  said  slaves.  Geoige  Miller  then 
died,  and  the  defendants  are  his  executors.  Anne,  the  widow, 
claiming  as  cestui  que  trustt  has  filed  this  bill,  for  an  ac- 
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count  of  the  rents  and  hires  of  the  said  slaves,  since  the  death  Jane  1841 
of  Miller,  her  last  husband.    The  defendants  have  answered  "j^j.jj^ 
and  claim  the  rents  and  hires  of  the  negroes,  as  belonging  to       v 
the  estale  of  their  testator.  Bingham. 

That  the  slaves  were  well  settled  by  the  will  to  the  sepa- 
rate use  of  Anne  Chambers,  and  excluded  any  right  of  her 
then  husband  (Henry  Chambers)  is  very  clear.    Davis  v. 
Caitiy  1  Ired.  Eq.  Rep.  304.     Rudisill  v.  Watson^  2  Dev. 
Eq.  Rep.  430.  '  But  there  is  nothing  in  the  will  of  Afazwelt 
Chambers  to  shew,  that  he  anticipated  a  second  marriage  of 
his  daughter,  and  he  did  not  attempt  to  provide  against  such 
a  contingency.    The  equitable  interest  in  the  slaves  was 
given  to  the  plaintiff  for  life.    In  this  court  the  trust  in  a 
thing  is  the  estate  in  that  thing.     The  plaintiff,  therefore, 
had  a  right  to  make  an  assignment  of  her  interest  in  the 
slaves;  on  her  second  marriage,  therefore,  her  interest  passed 
to  her  husband.    The  second  husband  took  the  slaves  info* 
his  possession.    If,  however,  he  had  not  taken  them  into  his 
actual  possession,  and  they  had  been  in  the  possession  of  any 
other  trustee  under  the  will,  still  such  a  possession  would 
not  have  been  adverse  to  the  husband;  for  the  actual  posses- 
sion of  the  trustee  is  but  considered  as  that  of  the  person  ben- 
eficially entitled^  indeed  the  estate  of  the  trustee  exists  en- 
tirely for  the  benefit  of  the  cestui  que  trust    Where  the  trust 
is  express,  as  in  this  case  it  is,  there  can  be  no  adverse  pos- 
session between  the  trustee  and  cestui  que  trust.    It  is  not, 
however,  of  course,  to  divest  the  trustee  of  tlie  management 
of  the  trust  property,  and  to  deliver  the  possession  to  the  ces- 
tui  que  trust  for  life.    It  must  depend  on  the  intention  of 
the  settlor,  or  him,  by  whom  the  trust  was  created.      THdd 
V.  Lister,  5  Mad.  Rep.  429;  Dick  v.  Pitchford,  1   Dev.  <fc 
Bat.  480.    A  chose  in  the  possession  of  the  trustee  of  the 
feme,  therefore,  is  not  a  chose  in  action^  but  it  is  a  chose  in 
possession,  and  will  on  her  marriage  (if  a  chattel)  pass  to  her 
husband.'    Granhery  v.  Mhoon,  1  Dev.  456;  Pettijohn  v. 
JBea5/ey,4Dev.  512.    A  trust  is  not,  as  it  was  formerly 
held,  a  chose  in  action,  but  a  present  interest,  an  estate  in  pos- 
session.   Mitford  V.  Mitford,  9  Ves.  98,    99;  Burgess  v      , 

Wkeate,  1  Eden.  223,  224.    Lewin  on  Trusts,  523.    The 
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Jone  1841  circumstance  of  the  trustee  being  directed  to  pay  the  rents 
■;  and  hires  #ei/ii-anni/a//y  does  not  alter  the  case.    In  Ben- 

son  V.  Bensofiy  9  Cond.  Cb.  Rep.  201,  the  testator  directed 
the  interest  of  £  10,000  to  be  for  the  separate  use  of  his 
daughter  Jane  Lane,  the  wife  of  J.  Lane,  for  her  life,  free 
from  the  debtsof  her  husband,  to  be  paid  to  her  at  the  end  of 
^vety  six  months.  The  husband  died  and  his  widow  mar- 
ried again.  Held,  that  the  trust  for  her  separate  use  ceas- 
ed on  the  death  of  her  first  husband,  and  that  the  second 
husband  was  entitled  to  the  interest.  The  same  doctrine 
was  laid  down  by  the  court  in  Knight  v.  Knight,  \9  Eng. 
Cond.  Ch.  Rep.  199.  These  two  cases  are  decisive  against 
th<)  plaintiff  on  all  the  points  in  the  case.  The  bill  must  be 
dismissed  with  costs. 

Per  Curiam,  Bill  dismissed  with  costs. 


SARAH  SPACK  AND  OTHERS 
JOHN  LONG  AND  OTHERS- 

Gaardians  of  lanatics  are  responsible  for  compoand  iofetest  in  Uie  i 
manner  and  to  the  same  extent  as  guardians  df  infants;  and  bonds,  &e* 
payable  to  them  as  gaardians,  bear  compoalid  interest  in  the  Mine 
manner  as  bonds  payable  to  the  gaardians  of  infents. 

The  case  of  Branch  vs.  Arrington^  d  Oar.  Law.  Rep.  262t  cited  and 
approved. 

An  account  having  been  heretofore  directed  in  this  case, 
(see  2  Dev.  &  Bat.  Eq.  Rep.  60,)  and  the  master  having  now 
made  his  report,  exceptions  were  taken  by  one  of  the  defend- 
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ants,  and  these  exceptions  now  came  on  to  be  heard.  The  na,  Jane  I84i 
tare  of  the  exceptions  and  the  evidence  in  relation  to  them  are  ^  |^ "" 
stated  in  the  opinion  ol  the  court.  v 


Boyden  tor  the  plaindJOT. 

J.  T.  JiroreAeacI  for  the  defendant 

m 

Gaston,  3:  When  this  case  was  heretofore  before  us 
(see  2  Dev.  &  Bat.  Eq.  Rep.  60,)  we  directed  an  account  to 
be  taken  of  what  was  or  ought  to  be  in  the  hands  of  George 
Long,  as  guardian  or  executor  of  his  father,  Frederic  Long, 
and  that  an  account  should  also  be  taken  of  what  might. be 
doe  from  John  Long,  former  guardian  of  the  said  Frederic. 
This  has  been  done  by  the  commissioner,  and  no  exception 
is  made  to  his  report  by  the  defendant  George,  and,  therefore, 
as  to  said  defendant,  the  report  must  be  confirmed.  Several 
exceptions,  however,  have  been  taken  thereunto  by  the  de- 
fendant John. 

The  first  exception  is  to  so  much  of  the  commissioner's 
report  as  finds  the  defendant  John  indebted  in  the  sum  of 
$605  76  cents,  because  of  the  personal  fund^,  which  came  to 
his  hands  as  guardian  and  were  not  paid  over  to  his  succes- 
sor. The  exception  takes  three  distinct  grounds.  In  the 
first  place,  it  is  insisted  that  the  commissioner  erred  in  char- 
ging the  defendant  with  annual  interest  upon  the  balance  in 
his  hands,  while  he  was  guardian;  because  that  guardians  of 
lunatics  are  not,  like  guardians  of  minors,  chargeable,  in  ac- 
count with  their  wards,  with  compound  interest.  The  lia« 
bility  of  the  guardian  of  a  minor  for  compound  interest  re- 
sults from  the  duty  imposed  upon  him  to  lend  out  any  bal- 
ance in  his  hands  upon  bond  with  surety,  and  to  account  for 
Che  interest  annually.  Branch  v.  Arrington^  2  Car.  Law. 
Rep.  262.  This  was  the  rule  before  the  act  of  Assembly 
was  passed,  directing  that  bonds,  notes  and  other  obligations, 
taken  to  one  as  guardian,  should  bear  compound  inter- 
est Act  of  1816,  c.  925,  Rev.  Code.  (Rev.  St.  c  64,  s.  13.) 
Now,  as  the  act,  authorising  the  appointment  of  guardians 
to  lunatics,  enacts  that  such  guardians  shall  have  the  same 
powers  to  all  intents,  constructions  and  purposes,  and  shall 


Long. 
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Jone  1841  be  subject  to  the  same  roles,  orders  and  restrictions,  as  guar- 
Spaok  ^'^"^  of  minors,  there  can  be  no  question  but  the  same  duty 
▼       rests  upon  them  of  making  profitable  to  their  wards  the  an- 
LoQg.     p^Ql  balance,  that  may  be  on  hand,  and  of  course  that  they 
are  subject  to  the  same  rule  of  accountability.     This  would 
be  the  case,  in  our  judgment,  even  if  they  had  not  the  facili- 
ties of  collecting  interest,  given  to  the  guardians  of  minors  by 
the  act  of  1816.  We  think,  however,  that,  by  a  fair  constmc 
tion  of  the  law,  guardians  of  lunatics  are  entitled  to  the  ben- 
efit of  the  facilities  given  by  that  act,  equally  with  ail  other 
guardians. 

It  is  next  insisted  that  the  commissioner  erred  in  charg- 
ing the  defendant  with  compound  interest,  after  his  guardian- 
ship  ceased  and  while  his  brother  Geoige  acted  as  guar- 
dian. Now,  the  decree  that  John  shall  account  is  based  upon 
the  declaration  that  John  exercised  a  control  and  influence 
over  George,  so  as  to  prevent  the  latter  from  calling  him  to 
account.  And  as  the  latter  is  insolvent,  it  is  just  that  the  for- 
mer shall  be  responsible  to  the  same  extent  as  the  lat- 
ter would  have  been,  had  he  performed  bis  duty  in  this 
respect 

It  is  objected  that  the  commissioner  has  made  no  allow- 
ance to  John  for  the  charge  of  maintaining  his  lunatic  lath- 
er, while  he  acted  as  guardian.    As  we  concur  in  the  main 
in  the  conclu3ion,  which  the  commissioner  has  drawn  Irom 
the  evidence,  that  the  charge  of  maintaining  the  lunatic 
ought  to  be  defrayed  out  of  the  profits  of  the  real  estate  held 
by  John,  we  hold  that  no  credit,  because  of  that  charge, 
should  be  given  to  John  in  this  account. 
The  first  exception  is  therefore  over-ruled. 
The  remaining  exceptions  are  so  connected  with  each 
other,  that  they  may  all  be  considered  together.     Before 
Frederic  Long  became  a  lunutic,  he  settled  property  upon 
several  of  his  children,  but  it  does  not  appear  that  he  gave 
any  absolutely  to  his  son  John  or  Henry.    By  his  will,  bow- 
ever,  which  was  never  afterwards  revoked,  he  devised  to 
Henry  the  land,  which  is  called  in  the  report  and  spoken  of 
by  the  witnesses  as  *'the  old  place,"  and  put  him  in  the  ac- 
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tual  possession  of  part  thereof,  with  Hoepce  to  iiise  and  enjoy  J^ne  1841 
its  profits.  He  devised  also  another  tract  with  an  adjoining  §  ^^j^" 
mill  to  John,  and  put  him  in  possession  thereof  and  encour-  v 
aged  him  to  clear  the  land,  which  was  then  a  forest,  and  to  ^®°?' 
establish  a  settlement  on  it.  After  the  father  became  a  luna- 
tic, John  purchased  from  Henry  the  land  devised  to  him, 
and  it  is  in  evidence  that,  until  this  time,  John  and  Henry 
maintained  and  supported  their  father  without  charge.  Now 
we  agree  with  the  commissioner,  that  it  is  a  fair  presump- 
tion of  intent  on  the  part  of  the  father,  when  this  arrange- 
ment was  made  with  these  sons,  that  he  should  have  what 
he  might  need  for  his  maintenance  or  support  cut  of  the 
profits,  thus  permitted  to  be  taken  by  them  from  property,  of 
which  he  had  given  them  possession,  but  whereunto  they 
had  no  present  title,  and  the  whole  charge  of  maintaining 
the  father,  after  he  became  lunatic,  ought  we  think  to  fall 
upon  John,  from  the  time  he  succeeded  to  George's  interest 
in  the  land,  whereof  George  had  been  put  in  possession. 
But  we  do  not  concur  with  him  in  charging  John  any  further 
because  of  rents.  We  have  many  reasons  for  disallowing 
such  charges,  but  mainly  and  especially,  because,  on  exam- 
ining the  mass  of  depositions,  affidavits  and  examinations,  on 
which  the  commissioner  reports,  there  can  be  found  no  sat- 
isfactory data,  upon  which  to  state  an  account  of  rents  and 
profits  on  the  one  side,  and  reparations,  expenditures  and 
charges  on  theothcr.  The  testimony  seems  to  be  almost  upi- 
versally  that  of  opinion,  and  of  opinion  not  a  little  influenced 
by  the  prejudices  and  wishes  of  those  who  testify. 

We  direct  therefore  all  the  other  matters  of  account,  stated 
as  to  the  defendant  John,  except  the  account  for  the  per- 
sonal fund,  which  pased  through  his  hands,  and  of  which  we 
have  already  expressed  our  approbation,  to  be  corrected,  by 
charging  him  only  with  the  amounts  respectively,  for  which 
George,  after  he  became  guardian,  has  been  credited,  for  and 
because  of  the  maintenance  of  the  lunatic,  and  with  interest 
thereon  down  U^  the  present  time;  allowing  him  all  the  cred- 
its, which  have  been  found  by  the  commissioner,  to  which 
no  exception  has  been  taken  by  the  plaintiffs. 
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Jona  1641     To  this  extent  tbe^e  exceptions  arc  allowed,  and  beyond 
(his  they  are  over-ruled. 

Pfr  Curiam,  Ordered  accordingly. 


AMOS  T.  JONES  AND  OTHERS,  by  Guardian, 
LUNSFORD  A.  PASCHALL,  AdmV,  &c. 

A.  devised,  amoDg  other  thin^,  a&  follows:  **It  ia  farther  my  will  aod 
desire  that  all  my  children,  those  of  my  first  wife,  to-wit,  B.  C.  and  D. 
and  those  of  my  second  wife,  to-wit,  E.  and  F.  nhall  be  equally  pro« 
vided  tor  in  property  and  their  estates  npon  their  uiinag  at  fall  age 
respectively,  to  be  as  nearly  equal  as  may  be;  and  whereas  onUer  the 
will  of  Amos  Oooch,  dec*d,  the  three  children  of  my  first  wife  will  be 
at  my  death  entitled  to  the  tract  of  land  on  which  I  now  live  and  which 
is  valuable,  it  is  my  will  and  desire  that  my  executors  select  three 
good  men,  to  value  the  said  land  on  which  1  live,  and  then  to  value  of 
my  slaves,  remaiaiog  after  my  wife's  share  is  set  off,  a  sufficient  num- 
ber to  be  equal  in  value  to  the  said  land,  and  that  said  slaves  so  valu- 
ed be  set  apart  by  my  executors,  and  it  is  my  will  and  desire  thst  tbey 
belong  absolutely  to  my  two  children  £.  aod  F.  and  that  they  be  kept 
together  undivided  until  the  said  E.  and  F.  shall  arrive  at  full  age  and 
then  be  equally  divided  between  them'*.  The  testator,  in  a  previous 
part  of  his  will,  had  given  to  B.  and  F.  the  remainder  in  two  tracts  of 
land,  aAer  the  death  of  his  widow;  and  the  only  other  devise  in  his  will 
to  any  of  his  children  was,  that  the  rest  ef  bis  negroes  and  all  the  resi- 
due of  his  estate  should  be  equally  divided  among  all  his  children,  af> 
ter  taking  out  what  he  gave  his  widow.  Held  that,  under  the  elaaae 
recited,  the  children  E.  and  F.  took  absolutely  the  negroes  so  directed 
to  be  valued  and  allotted  to  them,  independent  of  what  they  were  en- 
titled to  under  the  other  clauses  of  the  will,  notwithstanding  they 
would  thus  obtain  a  larger  portion  than  the  other  children. 

This  was  a  bill  filed  at  the  Spring  Term,  1840,  of  Gran- 
ville Court'of  Equity.    The  bill  alleged  that  Thomas  Jones 
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died  in  1837,  seized^and  possessed  of  a  large  real  and  person- Jane  1841 
al  estate,  having  first  duly  made  his  last  will  and  testament,  "T  " 
sufficient  to  pass  lands,  which  was  duly  proved  at        Term       y 

of  Granville  County  Court— that,  the  executors  thetein  Pwchall. 
named  having  refused  to  qualify,  administration  with  the 
will  annexed  was  duly  granted  to  the  defendant,  LuAsford 
A.  Paschall,  who  received  into  his  possession  all  the  person- 
al property  of  the  testator — that,  among  other  devises  in  the 
said  will,  was  the  following:  "It  is  further  my  will  and  de- 
sire that  all  my  children,  those  of  my  first  wife,  to-wit,  Amos 
T.  Jone^,  Ruffin  Jones  and  DufiTy  Jones,  and  those  of  my 
second  wife,  to-wit,  Loton  Jones  and  Thomas  Jones,  shall 
be  equally  provided  for  in  property  and  their  estates  upon 
their  arriving  at  full  age,  respectively,  be  as  nearly  equal  as 
may  be;  and  whereas  under  the  will  of  Amos  Gooch,  dec'd, 
the  three  children  of  my  first  wife  will  be  at  my  death  enti- 
tled to  the  tract  of  land  on  which  I  now  live  and  which  is 
valuable;  it  is  my  will  and  desire  that  my  executors  select 
three  good  men  to  value  the  said  land  on  which  I  live  and 
then  to  value  of  my  slaves,  remaining  after  my  wife's  share 
is  set  off,  a  sufficient  number  to  be  equal  in  value  to  the  said 
landy  and  that  said  slaves  so  valued  be  set  apart  by  my  execu- 
tors, and  it  is  my  will  and  desire  that  theybeloug  absolutely 
to  toy  two  children,  Loton  andTfaoma8,and  that  theybekept 
together  undivided  until  the  said  Loton  or  Thomas  shall  ar- 
rive at  full  age,  and  then  be  equally  divided  between  them" 
—that  the  complainants  w'ere  the  three  children  of  the  testa- 
tor mentioned  in  the  said  will  by  the  first  marriage,  and  two 
of  the  defendants  were  the  children  therein  mentioned  of  the 
second  nurriage--that  the  true  construction  of  the  clause  re- 
ferred to  was,  not  that  the  two  defendants,  Loton  and  Thom- 
asi  should  have  all  the  negroes  sa  valued,  but  that  the  land 
and  the  negroes  should  be  valued  as  mentioned  in  the  said 
clause,  the  value  of  the  land  and  the  negroes  added  together 
and  divided  into  five  equal  parts,  and,  so  fiir  as  the  negroes 
were  concerned,  that  two  of  those  parts  should  be  given  to 
Loton  and  Thomas,  and  the  other  three  parts  to  the  com- 
plainants, according  to  which  mode  of  division,  the  complain- 
ants retaining  their  land,  the  children  would  all  be  equal  ia 
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Jane  1641  property  as  intended  by  the  testator,  as  far  as  it  concerns  that 

~ clause.    The  bill  then  slated  that  the  administrator  had  put 

y       a  diflerent  construction  on  this  clause,  and  refused  to  settle, 
Psschall.  and  prayed  an  account,  &c. 

It  appeared  from  the  will,  which  was  annexed  to  this  bill 
and  made  a  part  of  it,  that  in  a  previous  clause  the  testator 
had  giren  to  the  derendants,  Loton  and  Thomas,  the  remain- 
der in  two  tracts  of  land  after  the  death  of  his  wife,  and  that, 
excluding  the  clause  in  dispute,  the  only  legacy  to  the  three 
children  by  the  first  marriage  was  in  the  residuary  clause, 
where  he  gives  to  each  of  his  five  children  the  rest  of  his  ne- 
groes and  all  the  residue  of  his  estate,  to  be  equally  divided 
among  tliem.  The  answers  of  the  defendants  admitted  the 
facts  stated  in  the  bill.  The  administrator  stated  that  he  was 
ready  to  account  and  pay  over,  but  could  not  do  so  with  safe- 
ty, until  the  court  had  placed  the  proper  construction  on  the 
will,  and  Loton  and  Thomas,  the  other  defendants,  submit- 
ted to  whatever  decision  the  court  might  make,  claiming  the 
negroes  in  question,  however  in  opposition' to  the  plaintifl^. 
At  Spring  Term,  1841,  the  cause  was  set  lor  hearing,  and 
transmitted  to  the  Supreme  Court. 

No  counsel  appeared  for  either  party  in  this  court. 

Gaston,  J.  It  is  difficult,  perhaps  impracticable,  to  give 
to  the  section  of  the  will,  which  we  are  called  upon  to  ex- 
pound, any  construction,  which  may  not  contravene  the 
words  of  one  or  other  part  of  it.  The  first  clause:  ''It  is  fur- 
ther my  will  and  desire  that  aZZ  of  my  children,  those  of  my 
first  wife,  to  wit,  Amos  Jones,  Ruffin  Jones  and  Duffy  Jones, 
and  those  of  my  second  wife,  to  wit,  Loton  Jones  and  Thom- 
as Jones,  shall  be  equally  provided  for  in  property,  and  their 
estates  upon  their  arriving  at  full  age  respectively,  be  as  near* 
I  y  equal  as  may  be,"  per  se  obviously  imports  an  intention,  oa 
the  part  of  the  testator,  of  individual  equality;  that  each  child 
shall  be  as  nearly  equal,  as  practicable,  in  point  of  proper- 
ty. But  the  latter  clause  of  the  section  declares  in  terms, 
which  will  admit  of  no  other  construction,  that  the  property 
contemplated  in  that  section  shall  be  so  valued  and  allottedj 
that  the  two  children  of  the  second  wife  shall  receive  q3 
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much  as  shall  be  equal  in  value  to  the  whole  of  that,  which  Jane  1841 
at  his  death  will  accrue  to  the  three  children  of  the  first  wif(fc"'J^^^[j^ 
The  equality  thereby  effected  is  an  equality  between  the       t 
classes,  not  between  the  individuals.     The  words  are  as  Pa«ch»n. 
explicit  as  possible:  "  and  whereas,  under  the  will  of  Amos 
Gooch,  deceased,  the  three  children  of  my  first  wife  will, be 
at  my  death  entitled  to  the  tract  of  land  on  which  I  now  live 
and  which  is  valuable,  it  is  my  will  and  desire  that  my  ex- 
ecutors select  three  good  men  to  value  the  said  land  on 
which  I  live,  and  then  to  value  of  my  slaves  (remaining  af- 
ter my  wife's  share  is  set  off )  a  sufficient  number  to  be  equal 
in  value  to  the  said  land,  and  that  said  slaves  so  valued  be 
set  apart  by  my  executors,  and  it  is  my  will  and  desire  that 
they  belong  absolutely  to  my  two  children,  Loton  and  Tho- 
mas, and  that  they  be  kept  together  undivided  until  the  said 
Loton  and  Thomas  shall  arrive  at  full  age,  then  be  equally 
divided  between  them."     In  this  conflict — or  apparent  con- 
flict— ^between  the  first  and  last  clauses  of  this  section,  we 
hold  it  proper  to  assign  to  the  latter  the  controllinginfluence; 
and  this  for  several  reasons.      In  the  first  place,  this  is  the 
enacting  or  disposing  part  of  the  section.  Nothing  is  done 
— no  property  is  given  or  allotted^  in  the  section,  until  we 
come  to  this  clause.    All  the  preceding  parts  do  but  consti- 
tute the  proem  or  recital  introductory  to  what  is  finally  di- 
rected to  be  given  or  allotted  in  the  concluding  clause.  The 
testator  declares  a  wish  or  desire  of  equality  in  property  be- 
tween his  children,  then  states  a  fact,  which  may  thwart  hb 
purpose,  unless  he  make  a  special  provision  to  meet  the  case;, 
and  finally  proceeds  to  declare  directly  and  specifically  what 
disposition  shall  be  made  of  his  property,  in  order  to  effect  his 
.  purpose.     Now  it  is  a  rule  of  good  sense,  as  well  ad  of  law, 
that  a  recital  or  preamble,  however  important,  as  eaiplanato- 
ry  of  an  ambiguous  enactment  or  disposition,  which  it  in- 
troduces, cannot  be  permitted  to  overrule  the  enactment  or 
disposition,  if  it  is  free  from  ambiguity.     It  is  a  key  to  un- 
lock the  cabinet,  where  the  will  of  him,  who  gives  the  law 
in  the  prescribed  case,  is  to  be  found;  but  it  is  not  the  cabi« 
net,  in  which  that  will  is  deposited.     In  the  next  place,  the- 
language  of  the  final  or  disposing  clause  is  more  unequivo- 
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""T^^fcrmer  can  admit  of  but  one  interpretation.  Whatever  is 
T  given  by  it,  is  given  by  name  to  his  two  children,  Loton  and 
Ftoeball.  Thomas,  absolutely.  The  gift  is  of  as  many  negroes  as 
shall  be  equal  in  value  to  the  value  of  the  tract  of  land 
wjiereon  he  then  resided;  and  he  expressly  recognizes  that 
this  tract  is,  at  his  death,  to  be  enjoyed  by  "  the  three  chil- 
dren of  his  former  wife."  The  twoy  Loton  and  Thomas, 
are  to  have  as  much  as  the  other  three.  By  no  gloss — by 
nothing  less  than  an  explicit  declaration  to  the  contrrry,  and 
that  made  under  such  circumstances  as  to  entitle  it  to  higher 
reverence,  and  therefore  to  be  regarded  as  annulling,  to  that 
extent,  the  precise  disposition  actually  made  in  this  clause, 
can  it  be  held  that  Loton  and  Thomas  shall  receive  but  two- 
thirds  ot  the  value  of  the  land,  which  is  to  be  enjoyed  by 
the  other  three.  Now,  while  it  is  admitted,  that  the  more 
obvious  constructiou  of  the  first  or  introductory  clause  is  of 
an  intended  equality  between  the  children  as  indmrfnofo — 
its  language  is  not  absolutely  repugnant  to  the  inference  of 
an  intended  equality  between  them  as  classes — that  is  to 
say,  <<  the  children  of  his  first  wife,  to  wit,  Amos  Jones,  Ruf^ 
fin  Jones  and  Duffy  Jones,"  on  the  one  side,  and  "  those  of 
his  second  wife,  to  wit,  Loton  Jones  and  Thomas  Jones"  of 
the  other.  Moreover — although  the  declaration  of  the  testa- 
tor's will  for  a  certain  equality  between  his  children  is 
made  .with  direct  reference  to  the  disposition,  contained  ia 
that  section  only,  it  is,  nevertheless,  a  declaration  of  an  ex- 
isting motive,  at  the  moment  of  making  his  will.  As  such, 
it  must  have  had  some  influence  upon  all  the  dispositions 
therein  contained.  Now,  althongh  these  children  are  con- 
stituted residuary  legatees  and  devisees,  and  therefore  take 
equal  shares  ot  whatever  is  not  specifically  given  away, 
there  are  special  and  exclusive  gifts  to  the  two  children,  Lo- 
ton and  Thomns,  which  cannot  be  controlled  by  the  words 
in  this  clause,  and  which  demonstrate,  that,  at  the  time  of 
making  the  will,  the  testator  did  not  intend  an  exact  individ- 
ual equality— that  he  was  not  under  the  influence  of  that 
motive — and  that,  therefore,  in  describing  his  general  pur- 
\  of  equality  in  the  clause  in  question,  it  was  a  purpose. 
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which  would  permit  each  of  the  two  children,  Loton  and  lann  1841 
Thomas,  to  have  a  larger  portion  of  properly  Ihan  either  of     " 
his  three  elder  children.    The  special  and  exclusive  gifts,  to       ^ 
which  we  refer  and  for  which  there  are  no  compensating  Pttehtll. 
gifts  to  his  other  children,  are  of  the  two  tracts  on  Green's 
Greek,  subject  to  the  widow's  life  estate,  with  a  special  ap- 
propriation of  five  hundred  dollars  to  their  improvement. 
These  certainly  Loton  and  Thomas  do  take — and,  by  taking 
these,  they  are,  by  the  act  of  the  testator,  made  richer  than 
either  of  their  brothers.    And  finally — if  the  first  clause 
could  be  deemed  entirely  disfosilive^  and  as  completely  cer- 
tain as  the  last — and  they  cannot  be  reconciled  to  each  other 
by  any  exposition — then  the  former  must  give  way  to  the 
latter,  upon  the  principle  that  in  a  will  the  last  declaration  of 
a  testator's  purpose  must  prevail.    It  must  be  declared,  there- 
fore, that  the  construction  contended  for  by  the  infant  defen- 
dants, Loton  and  Thomas  JoneS;  is  the  true  construction  of 
this  will. 

Per  Curiam,  Declared  accordingly. 
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DUNCAN  CAMERON  AND  GEORGE  MORDECAI, 
Ex'rsof  JohnReZy 
ef. 
THE  COMMISSIONERS  OF  RALEIGH  &  al. 

Jone  1841  A.  by  will,  dated  io  1838,  devised  bis  slavee  to  trnetees,  to  be  Temoved 
I  as  soon  as  practicable  to  Africa  and  tbere  seitted  in  some  coloDy,  ib- 

der  the  patronage  and  jcontrol  of  the  American  Colonization  Society, 
with  a  proviso,  that  in  case  any  of  the  said  slares  shoaid  refuse  to  be 
so  removed,  the  slave  so  refosiof  should  be  sold  and  the  proceeds  of 
the  sale  should  be  added  to  the  fund  created  for  the  removal  and  sop* 
port  of  such  of  the  slaves,  as  should  be  removed  with  their  consent. — 
He  then  devised  as  follows:  ''It  is  my  will  and  desife  that  the  land 
And  plantation  about  three  miles  west  of  Raleigh  aoA  the  several  let» 
■  of  land  comprizing  my  tan  yard  establishment,  together  with  all  my 
crop,  stock  of  every  kind,  plantation  tools  and  carriages,  implements* 
for  tanning  and  currying,  household  and  kitchen  fomitare  belong, 
ing  to  me  at  the  time  of  my  death  be  sold  by  the  said  (Tnistees)  or 
the  surviver  of  them — and  the  proceeds  of  such  sale  shalT  constiinte 
a  fund  to  defray  the  expenses  incidental  to  the  removal  of  my  slavea 
to  some  colony  in  Africa  under  the  patronage  and  control  of  the  Ameri- 
can Colonization  Society,  and  for  the  establishment  of  said  slaves  in 
such  colony  after  their  removal  to  the  same.*'  The  testator  then  de- 
vised all  the  residue  of  his  estate  in  the  State  of  North-Carolina  to  tli9 
eame  trustees,  for  the  purpose  of  erecting  and  endowing  an  InfirBiaiy 
or  Hospital  for  the  sick  and  afflicted  poor  of  the  City  of  Raleigk.— 
it  was  held — Fintt  that  a  stock  of  leather,  whish  the  testator  had  in  his 
(tanning  establishment  at  the  time  of  his  death,  passed  under  the  claase^ 
devising  certain  propeity  to  be  sold  and  the  proceeds  to  constitute  a. 
fund  for  the  removal  and  establishment  ot  his  slaves;  Suondly,  that  not 
only  so  much  of  the  fund  provided  by  this  clause,  as  is  neeestary  for  the 
removal  of  the  slaves,  but  the  whole  fund  is  appropriated  to  their  remo- 
val, and  also  to  their  comfortable  settlement  in  Africa — and  that  none  of 
it  falls  into  the  residuum.  Thirdly,  that  this  devise  is  good  as  a  devise 
io  a  charitable  purpose,  and  it  is  not  against  the  policy  of  this  State  to- 
|iermit  the  emancipation  of  slaves,  provided  they  be  removed  and  be 
IcejpC  removed  out  of  the  State. 

This  was  a  cause  removed  from  Wake  Court  of  E(^uity  at 
Spring  Term,  1841,  to  the  Supreme  Court,  by  conseDt  of 
parties.    7h^  pleadings,  so  far  as  they  are  necessary  to  shew 
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the  object  of  the  bill  and  the  points  in  dispute,  are  set  forth  J"°e  1^4 1 
in  the  opinion  delivered  in  this  court.  Cameron 

T 

John  H  Bryan  for  the  plaintiffit.  Commia- 

sioners  of 

George  W.  Haywood  for  the  Commissioners  of  Raleigh,     ^^l^^g*"-  ' 

Gaston,  J.  The  late  John  Rex,  of  the  City  of  Raleigh, 
by  his  will  duly  executed,  after  devising  to  his  nephew,  John 
Rex,  of  Montgomery  County,  Pennsylvania,  a  tract  of  land, 
situate  in  that  county,  devised  all  his  real  estate  in  the  State 
of  North  Carolina  unto  Duncan  Cameron  and  Geoorge  W. 
Mordecai  and  the  survivor  of  them,  upon  certain  trusts  there- 
in afterwards  particularly  declared.  He  then  bequeathed 
unto  the  said  Duncan  Cameron  and  George  W.  Mordecai  and 
the  survivor^ of  them  all  his  slaves,  in  trust  to  cause  the  said 
slaves,  as  soon  after  the  testator's  death  as  practicable,  to  be 
jemoved  to  Africa,  and  there  settled  in  some  colony,  under 
the  patronage  and  control  of  the  American  Colonization  So- 
ciety; with  a  proviso,  that  in  case  any  of  the  said  slaves 
should  refuse  to  be  so  removed,  the  slave  so  refusing  sliould 
be  sold  and  the  money,  arising  from  the  sale,  should  be  ad- 
ded to  the  fund  created  for  the  removal  and  support  of  such 
of  the  slaves,  as  should  be  removed  to  Africa  with  their  con- 
sent. The  testator  proceeded  to  declare  his  will  as  follows : 
<lt  is  my  will  and  desire  that  the  lands  and  plantation,  about 
three  miles  west  of  Raleigh,  and  the  several  lots  of  land, 
comprising  my  tan  yard  establishment,  together  with  all  my 
crop,  stock  of  every  kind,  plantation  tools  and  carriages,  im- 
plements for  tanning  and  currying,  household  and  kitchen 
furniture,  belonging  to  me  at  the  time  of  my  death,  be  sold 
by  the  said  Duncan  Cameron  and  George  W.  Mordecai,  or  ' 
the  survivor  of  them — and  the  proceeds  of  such  sale  shall 
constitute  a  fund  to  defray  the  expenses  incidental  to  the  re- 
moval of  my  slaves  to  some  colony  in  Africa,  under  the  pat- 
ronage and  control  of  the  American  Colonization  Society,  and 
for  the  establishment  of  said  slaves  in  such  colony  after  their 
removal  to  the  same.''  The  testator  then  gave  to  the  same 
devisees  and  the  survivor  of  them;  all  the  money  belonging 
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Jane  1841  to  him,  all  the  debts  due  to  him,  and  all  the  residue  of  his 
7  ^^  estate,  not  therein  devised  and  appropriated,  in  trust  to  and 
y  for  the  erection  and  endowment  of  an  infirmary  or  hospital 
aiowre'V^''  ^^®  ^^^^  *°^  afflicted  poor  of  the  City  of  Raleigh,  upon  a 
Raleigh,  lot  of  twenty  acres  adjoining  the  said  city,  which  he  thereby 
appropriated  to  that  purpose — and  directed  that  when  the 
constituted  authorities  of  the  city  should  appoint  trustees,  ca- 
pable in  law  of  holding  the  same,  then  his  said  devisees  or 
the  survivor  of  them  should  convey  the  said  lot  of  twen- 
ty acres  and  the  fund  accruing  from  the  money  belonging 
to  him,  the  debts  due  to  him,  and  the  residue  of  his  estate,  as 
above  described,  unto  the  said  trustees,  so  to  be  appointed, 
in  trust  for  the  erection  and  endowment  of  such  hospital. 
And  the  testator  further  constituted  the  said  Duncan  Cameron 
and  George  W.  Mordecai  Executors  of  his  will.  The  testa- 
tor died,  the  executors  proved  the  will,  entered  immediately 
upon  the  performance  of  the  trusts  thereby  imposed,  and 
caused  all  the  said  slaves,  with  the  exception  of  a  negro 
woman  Winney,  who  would  not  consent  to  leave  the  state^ 
to  be  removea  to  the  Colony  of  Liberia  in  Africa,  a  colony 
under  the  control  and  patronage  of  the  American  Coloniza- 
tion Society,  where  they  are  now  residing  as  free  persons. 
The  constituted  authorities  of  the  City  of  Raleigh,  have  ap- 
pointed trustees,  capable  in  law  of  holding  the  property  ap- 
propriated for  the  erection  and  endowment  of  the  hospital, 
and  the  Legislature  to  enable  the  said  trustees  more  efficient- 
ly to  execute  the  trust  reposed  in  them,  have,  by  a  special  act, 
constituted  them  and  their  successors  a  body  corporate  and 
politic  by  the  name  of  "The  Trustees  of  the  Rex  Hospital 
Fund."  This  bill  is  filed  by  the  plaintiffs,  the  said  Cameroa 
and  Mordecai,  for  the  advise  of  the  court  upon  certain  ques- 
tions of  alleged  difficulty  in  the  construction  of  the  will,  and 
also  that  they  may  have  a  settlement  of  their  accounts,  under 
the  direction  of  the  court,  and  to  it  are  made  parties  defend- 
ants the  commissioners  of  Raleigh,  the  said  tnistees,  and  the 
negroes  so  removed  to  Africa.  The  commissioners  and 
trustees  have  answered  the  bill.  The  negroes  not  being  in 
the  state,  were  made  parties  by  publication,  and  as  to  them 
the  bill  was  taken  pro  con/esso,    A  partial  decree  has  been 
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madoi  and  nothing  now  remains  for  the  action  of  the  court;  lona  1841 
except  the  questions  upon  which  their  advise  has  been  q^^j^^^^ 
prayed.  t 

The  first  question  w,  whether  a  stock  of  leather,  which  the  Commis- 
testator  had  m  his  tanning  establishment  at  the  time  of  hisjuieigb. 
death,  constitutes  a  portion  of  the  fund,  appropriated  for  the 
removal  of  his  slaves  to  Africa  and  their  establishment  there, 
or  falls  into  the  other  fund,  provided  for  the  erection  and  en* 
dowment  of  the  hospital.  Upon  this  question  we  are  of  o- 
pinion  that  the  stock  of  leather  does  constitute  a  part  of  the 
first  fund,  and  does  not  fall  into  the  second.  Stock,  as  mean- 
ing a  personal  capital,  set  apart  for  use  or  profitable  employ- 
ment, is  confessedly  of  various  kinds — such  as  agricultural, 
mercantile,  manufacturing,  or  vested  in  public  or  corporate 
funds.  The  expression  used  here  is  »<stock  of  every  kind,'' 
and  it  is  used  in  the  same  sentence,  in  which  the  testator 
disposes  of  his  plantation  and  his  tanning-establishment* 
No  reason  can  be  discovered,  why  terms  so  broad,  used  in 
this  connection,  can  be  restrained  to  stock  belonging  to  the 
plantation,  and  exclude  stock,  belonging  to  the  tannery. 
No  argument  in  favour  cf  such  a  construction  can  arise  from 
the  testator  having  expressly  named  his  implements  for  tan- 
ning, because,  in  the  same  sentence,  he  has  named  also  his 
plantation  tools.  'We  are  not  at  liberty  to  look  out  of  the 
will  for  its  meaning;  and,  if  we  were,  we  cannot  hold,  that 
the  greater  or  less  amount  of  this  stock  ought  to  affect  the  in* 
terpreiation  of  the  will. 

The  negro  woman  Winney,  who  refused  to  go  to  Liberia, 
had  been  purchased  by  the  testator  upon  a  credit,  and  the 
price  was  unpaid  at  his  death.  The  executors  rescinded  the 
contract  with  the  seller,  fetumed  the  slave  and  took  in  the 
testator's  note.  And  it  is  asked  of  us  whether  the  amount  of 
this  note  ought  not  to  fall  into  the  first  fund.  We  answer 
this  question  in  the  affirmative.  The  debt,  which  the  testa-  ' 
tor  owed  for  the  purchase  of  Wrnney,  was  chargeable  on  the 
residuary  part  of  the  estate,  given  to  the  hospital  fund->and 
the  value  of  Winney,  if  she  refused  to  be  removed,  belonged 
to  the  colonization  fund.    She  did  refuse — and  the  transac* 
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Jane  1841  tion  was  substantially  a  re  sale,  and  ihe  produce  of  snch  le* 
Cameron  ^'®  "^"^^  "^  appropriated  as  the  testator  has  directed. 

T  .  The  remaining  question  arising  upon  the  pleadings  is, 
Commis-  whether  the  whole  of  the  fund  appropriated  to  the  removal 
Raleigh,  and  settlement  of  these  negroes  is  given  for  the  beneficial  use 
of  the  removed  negroes,  to  be  applied  to  their  support  and 
advancement  and  as  their  property,  or  whether  it  is  only 
subject  to  a  charge  for  their  removal  to  Africa  and  the  first 
necessary  expenses,  incidental  to  their  settlement  in  a  new 
country,  and  after  satisfying  these  expenses,  does  not  fall  iaCo 
and  pass  with  the  general  residue.  In  the  answer  of  the 
Commissioners  of  Raleigh  it  is  insisted,  that  the  testator  on- 
ly charged  his  estate  with  the  expenses  of  removal  and  set- 
tlement, and  that  the  whole  sum  remaining  in  the  hands  of 
the  plaintiffs,  after  defraying  such  expenses,  falls  into  the 
Hospital  Fund.  Two  grounds  are  taken  in  support  of  this 
claim.  The  first  for  that  the  negroes,  at  the  time  of  the  les- 
tasor's  death,  were  slaves,  and  incapable  of  taking  i^opeity, 
that  a  trust  for  them  or  for  their  emancipation  was  illegal 
and  void,  and  therefore  results  to  those  who  would  have 
been  entitled,  if  no  such  disposition  had  been  attempted.  It 
is  true,  that  as  slaves  at  the  death  of  the  testator,  they  were 
incapable  of  taking  a  beneficial  interest  under  the  will,  and 
that  this  bequest  cannot  be  upheld,  except  on  the  ground  of 
a  devise  or  gift  to  a  charitable  purpose.  The  validity  of  a 
disposition  of  property,  either  by  deed  or  will,  to  "charitable 
purposes"  is  acknowledged  by  our  act  of  1832,  cb.  4,  re. 
enacted  in  chapter  18,  of  the  Revised  Statutes,  by  which 
'  provision  is  made  for  compelling  the  executors  or  trustees  of 
a  charitable  fund  to  account  therefor.  No  definition  is  given 
in  the  statute  of  charitable  purposes,  but  we  see  no  cause  to 
doubt  that  liberation  from  slavery,  when  not  forbidden  by 
law  or  inconsistent  with  public  policy,  is  a  purpose  of  this 
kind.  Onr  law  and  our  policy  alike  forbid  the  manumission 
of  slaves  to  reside  amongst  us,  but  they  never  did  forbid  the 
removal  of  them  to  a  free  country  in  order  to  their  residence 
there  as  free  people.  Indeed,  in  the  act  of  1830,  ch.  9, — see 
chapter  101  of  the  Revised  statutes— «it  is  the  declared  policy 
of  this  State  to  piomote  and  encourage  their  emancipation, 


.  SUPREME  COORT  OP  NORTH  CAROLINA.  441 

80  that  the7  be  but  remoyed  and  kept  removed  without  the  Jone  1841 
State.  As  a  fund,  therefore,  devoted  to  a  charitable  purpose, 
not  inconsistent  but  in  accordance  with  public  policy — and 
applicable  within  a  reasonable  period  after  the  testator's 
death — we  see  no  valid  objections  to  the  appropriation.  The 
second  ground,  taken  in  support  of  the  claim  in  the  answer, 
is,  that  the  whole  fund  is  not  appropriated  to  the  purpose  of 
removal  and  settlement,  but  only  so  much  as  is  necessary  for 
those  purposes.  We  are  clearly  of  a  different  opinion.  The 
testator  has  expressly  directed  the  whole  fund  to  be  so  applied, 
and  there  is  no  reason  to  restrain  such  application.  "Settle- 
ment," implies,  where  the  fund  is  sufficient,  comfortable  set- 
tlement, and  there  can  be  no  question  but  that  the  whole  of 
the  fund  may  be  expended  without  going  beyond  such  a  pro- 
vision. The  objects  of  the  Testator's  bounty  are  now  free 
and  capable  of  nsing,  enjoying  and  applying,  what  may 
remain  of  the  fund,  appropriated  for  their  settlement  in 
Liberia. 

Per  Curiam;  Decree  accordingly. 


\ViLLIAM  WRITE  &  OTHERS  v.  ASHA  WHH^E  &  OTHERS. 

A.  devised  to  hie  wife,  whom  he  alto  appointed  hie  execauix,  one  thoa- 
«and  dollars  doring  her  life,  and  after  her  death  to  go  to  his  children* 
The  wife  paichased  negroee  with  thie  money*  aod  thej  greatly  iaorea»- 
ed  in  raloe.  Held  that  the  children,  the  remainder-men,  had  no  right 
or  Interest  whatever  in  these  negroes,  but  that  they  belonged  absolute- 
ly to  the  wife.  The  remainder-men  had  only  a  right  to  the  thousand 
dollars  after  the  death  of  the  wife.  Upon  a  bill  stating  that  this  sum 
oonld  only  be  raised  ont  of  the  negroes,  the  court  would,  doring  the 
life  of  the  wife,  decree  that  they  should  be  held  as  a  seearity  tor  the 
capital  sum. 

This  was  an  appeal,  by  leave  of  the  court,  from  an  inter- 
locutory decree  made  by  his  Honor  Judge  Nash,  at  Pall 

16 
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Juoe  1841  Term,  1841,  of  Washinjjton  Court  of  Equity,  dissolving  the 
^j^.^  'injunction  and  annulling?  the  order  ot  sequestration,  thereto- 
V       fore  made  in  this  case.    The  question  involved  is  tally  staled 
^^^^    in  the  opinion  of  this  court. 

J.^H.  Bryan  and  Heath  for  the  plaintiff. 
No  counsel  for  the  defendant. 

RuFFiN,  C.  J.  In  1828  William  ^  hite  died,  having  made 
his  last  will  and  bequeathed  la  his  wife,  for  life,  the  residue 
of  his  estate,  with  remainder  to  his  four  children,  Joshua, 
Peggy,  Solomon  and  William  the  younger,  and  he  appoint- 
ed Mrs.  White  and  another  to  execute  his  will.  The  widow 
proved  it;  and  with  a  sum  of  money  belonging  to  the  estate 
she  purchased  in  1824  three  slaves  and  took  a  bill  of  sale  to 
herself.  This  bill  was  filed  in  1839  against  Mrs.  White, 
Joshua,  Peggy  and  Solomon, by  William  the  son  and  by  Petti- 
John,  who  claims  as  assignee  of  Solomon,  and  it  charges  that 
Mrs.  White  made  the  purchase  as  executrix  and  trustee,  and 
for  the  benefit  of  her  children  as  well  as  herself:  that  the  ne- 
groes have  increased  to  ten,  and  that  the  widow  has  disposed 
of  five  of  them,  without  the  assent  of  the  remainder-men,  and 
threatens  to  dispose  of  the  others  for  her  own  purposes,  and 
to  send  them  out  of  the  State  and  beyond  the  reach  of  those 
entitled  in  remainder.  The  prayer  is  for  an  injunction 
against  the  removal  of  the  slaves,  and  for  a  sequestration,  un- 
til security  be  given  for  the  production  of  the  negroes  at  the 
death  of  Mrs.  White  and  to  abide  the  decree  in  the  cause. 

The  defendants  answered.  The  material  answer  is  that  of 
Mrs.  White,  which  denies  that  she  purchased,  as  executrix  or 
trustee,  and  exhibits  the  bill  of  sale  to  herself;  and  it  avera  thai 
she  purchased  for  herself  exclusively,  and  hath  always  claioH 
ed  and  treated  the  negroes  as  her  own.  It  admits  that  the 
money,  with  which  she  purchased,  was  a  part  of  her  has- 
band's  estate,  but  states  that  the  interest  of  her  children  there- 
in is  not  at  all  in  jeopardy,  and  that  she  is  well  able  to  pay 
to  them,  at  her  death,  the  whole  principal  money,  and  insists 
that  they  are  entitled  to  no  more,  and  that  the  slaves  belong 
to  her.    An  injunction  and  sequestration  were  granted  on 
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the  bill;  and  on  the  coming  in  of  the  answers  and  on  the  mo- Jom  ^841 
tion  of  Mrs.  White,  the  sequestration  was  discharged  and  the"^^.^^ 
injunction  dissolved;  his  Honor  declaring  his  opinion  that       t 
Mrs.  White  was  the  absolute  owner  of  the  slaves.  From  that  ^^u 
decree  the  plaintiffs  were  allowed  an  appeal. 

The  appeal,  being  from  an  interlocutory  order,  presents  for 
the  consideration  of  this  court  but  the  isolated  point  decided 
by  his  Honor.  In  disposing  of  that,  it  is  also  to  be  taken, 
that  Mrs.  White  did  not  expressly,  nor  did  she  intend  to  pur- 
chase, as  executrix;  but  intended  to  become  the  owner  of  the 
slaves  in  her  own  right.  Supposing  that  to  be  so,  the  ar- 
gument for  the  plaintifis  is,  that  the  money  invested  in  the 
slaves  was  a  trust  fund,  in  the  hands  of  Mrs.  White,  as  execu- 
trix, for  the  benefitof  herself  and  her  children,  and,  thereforei 
that  the  original  trust,  to  which  the  fund  was  subject,  attach- 
es  to  the  slaves,  in  which  it  has  been  ini^ested,  which  are  to 
be  substituted  for  the  money.  The  principle,  we  admit,  is  a 
sound  one  in  morals  and  in  the  law  of  this  court,  that  an  exe- 
cutor or  other  trustee  cannot  convert  one  species  of  property 
into  another,  to  the  prejudice  of  the  cestui  que  trusty  nor  to 
make  a  gain  to  himself.  Hecanuot  use  the  trust  fund  for  his 
private  profit;  but,  although  he  must  bear  the  losses,  the  lega- 
tee or  other  cestui  que  trust  has  an  absolute  right  to  charge 
the  trustee  with  interest  on  the  money  used,  or  at  his  elec- 
tion, to  adopt  the  purchase  and  take  the  thing,  in  which  the 
money  has  been  invented,  with  all  the  profits.  Burdett  v. 
WUlett,  2  Vem.  638.  Chadworih  v.  Edwards,  8  Ves.  4G. 
Ryatt  V.  Ryall^  Ambl.  413.    Newton  v.  Bennett,  1  Bro. 

Ch.  Ca.  361.     Treves  V.  Townshend,  1  Bro.  Ch.  Ca.  384 

But  that  principle  does  not  appear  to  us  to  reach  the  case 
before  us.  The  doctrine  has  no  other  foundation  than  this , 
that  the  person,  who,  as  cestui  que  trust  ot the  original  fond, 
claims  the  property,  in  which  it  has  been  invested,  was,  in 
the  view  of  the  Court  of  Equity,  the  owner  of  the  fund,  and, 
therefore,  entitled  to  the  profits  of  it,  as  well  as  the  capital. 
For  that  reason,  it  does  not  seem  to  apply  here.  If  the  tes- 
tator had  directed  the  money  to  be  laid  out  in  slaves,  for  the 
use  of  bis  wife  for  life,  and  afterwards  to  go  to  his  children, 
then,  certainly,the  plaintiff's  claim  could  not  be  controverted. 
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June  1641  So,  if  the  legacy  had  been  of  slaves  for  life  and  then  over, 
"white  ^^^  ^^^  ^^^  ^^^^  exchanged  for  other  slaves,  or  sold  and 
▼  their  proceeds  re-invested  in  slaves,  by  the  tenant  for  life, 
White  (heye  would  be  more  strength  in  the  plaintiflfs  demand:  such 
a  claim  to  substitution — ^to  a  greater  extent,  at  least,  than 
charging  the  last  slaves  as  a  security  for  the  value  or  price 
got  for  the  first — was  deemed  doubtful  in  Clark  v.  /foy,  I 
Dev.  6c,  Bat.  Eq.  443.  But  there  are  weighty  considerations 
for  a  chancellor's  inferring  every  thing  against  a  tenant  for 
life  of  slaves—  at  least  of  female  slaves — who  sells  them.  The 
act  tends  so  manifestly  to  the  loss  of  the  remaioder-mani  who 
is  legally  entitled  to  the  issue  born  during  the  life  estate, 
that  it  seems  almost  an  inevitable  conclusion,  that  the  tenant 
for  life  converted  the  original  stock  into  another,  either  hon- 
estly, for  the  benefit  of  all  concerned,  or  dishonestly,  to  in- 
crease the  profits  of  the  life  estate  at  the  expense  of  the  ulte- 
rior estate;  and  in  either  case,  there  is  much  room  for  insist- 
ing on  the  equity,  that  a  change  of  form  shall  not  diminish 
the  interest  of  the  remainder-man,  and  that  he  may  claim  ei- 
ther the  first  or  the  last  stock  of  slaves,  at  his  election.  If  a 
legatee  for  life  be  not  willing  to  raise  negroes  for  the  remain- 
der-man, he  ought  not  to  accept  the  legacy.  When,  there- 
fore, the  question  shall  come  distinctly  before  the  court,  in 
due  time  and  in  a  proper  case,  whether  the  remainder-man  of 
slaves  ought  not  to  have  that  election,  we  shall  be  well  in- 
clined to  listen  favorably  to  the  argument  for  the  remainder- 
man, and  so  to  regulate  the  relief,  as  far  as  we  can  find  our- 
selves sustained  by  authority  or  principle^  as  to  give  to  the 
remainder-man  the  full  benefit  of  the  bounty  to  him,  and 
take  from  the  tenant  for  life  all  inducement  to  dispose  of  the 
subject  of  the  legacy  improperly. 

But  the  present  is  not  a  case  like  those  we  have  been  con- 
sidering. The  subject  is  a  sum  of  money;  and  it  is  not  left 
in  the  hands  of  the  executrix  to  be  invested  for  the  benefit, 
merely,  of  others.  But  during  her  life  she  is  herself  to  have 
it,  and,  after  her  death,  it  is  to  go  over.  The  remainder-men 
have,  therefore,  the  capital  only  given  to  them,  and  all  the 
profits  during  her  life  belong  to  the  executrix  herself.  All| 
therefore,  that  the  remainder-men  can  justly  ask,  is,  that,  at 
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thedeatb  of  the  tenaDt  for  life,  the  principal  money  be  paid  Jom  1841 
to  tbem.  They  may,  indeed,  in  case  the  money  be  in  jeop-  ^j^. 
ardy  from  the  insolyency  of  the  executor  or  person  having  r 
the  fund,  or  from  its  being  improperly  invested,  ask  also  to  Whits 
have  it  so  secured,  that  it  may  be  forthcoming  at  the  proper 
time;  and,  if  need  be,  that  it  be  declared  a  charge  on  any  es* 
tate,  in  which  it  may  have  been  invested.  But  this  bill  is 
not  framed  with  any  such  view.  On  the  contrary,  it  claims  the 
slaves  themselves,  as  the  equitable  property  of  the  remainder- 
men of  the  money,  with  which  they  were  purchased;  and  seeks 
to  have  their  delivery  specifically,  at  the  death  of  Mrs.  White, 
decreed.  Such  a  property,  we  think,  the  remainder«-men  have 
not.  We  do  not  find  a  case  to  gi?e  color  to  the  claim. 
It  is  well  known  that  the  increase  of  slaves  is  a  substantial 
part  of  their  profit.  Now,  the  profit  of  the  purchase  ought  to 
go  to  the  person  to  whom  the  profit  of  the  money  belonged, 
with  which  the  purchase  was  made;  and  this  upon  the  prin? 
ciple  of  the  rule,  on  which  the  plaintiffs  build  their  claim. 
They  say,  the  negroes  are  theirs,  because  they  were  bought 
with  their  money.  Then  they  are  only  theirs  as  far  as  their 
money  goes;  which  is  to  the  extent  of  the  principal  sum  at 
the  death  of  Mrs.  White.  If  they  had  suited  that  they  could 
not  get  that,  except  out  of  these  negroes  and  had  asked  that 
they  should  be  declared  a  security  for  the  capital,  there  would 
have  been  but  little  hesitation  in  granting  the  prayer.  But 
it  would  be  extremely  unjust  to  the  mother,  to  allow  the  re- 
mainder-men to  lie  by  for  fifteen  years,  when  the  negroes 
have  grown  in  value  fn>m  four  or  five  hundred  dollars  to  as 
many  thousands,  and  then  insist  upon  having  the  purchased 
slaves  and  all  their  increase;  which,  in  effect,  would  be  to 
get  all  the  profits  of  the  legacy  given  to  the  wife.  As  the 
plaintiffs  have  no  right  whatever  in  those  profits  during  Mrs. 
White's  life,  they  cannot  engraft  on  the  property  in  the 
slaves  their  right  in  remainder  to  the  money  invested  in  them; 
because  that  would  be  to  give  them  much  more  than  the  mon- 
ey, and  for  an  act  of  the  tenant  for  life,  which  was  not  inten- 
ded to  injure  and  has  not  injured  the  remainder-men, 
but  was  done  for  the  lawful  and  fair  purpose  of  increasing: 
the  profits,  to  which  she  was  entitled. 
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jaiMl84l     We  must  therefore  declare  that  we  see  no  error  in  thede- 
*"~""'^  ciee  made  in  the  Court  of  Equity,  and  direct  it  to  be  so  certi- 
fied to  that  court.    The  appellants  must  pay  the  cosu  in  this 
court 

Per  Ci7biaM|  Ordered  Accordingly. 


JOSEPH  l^EBB  V.  CHARLES  CRlFFITHt  Ex'r  ofDuiiel  Webb. 

Id  this  case  tlie  court,  apon  th«  facta,  prononneaa  that  the  plaintiff  ia  not 
CDtkled  to  the  aceoont  he  aeekat  snd  diamiaaea  the  bill  with  eoato. 

This  was  a  cause  transmitted  from  Rowan  Court  of  Equity, 
at  Spring  Term,  1841,  to  the  Supreme  Court  by  consent  of 
parties.  The  pleadings  and  proofs  are  stated  in  the  opinion 
delivered  in  this  court. 

No  counsel  for  the  plaintiff. 

D*  F.  Caldwell  and  Boyden  for  the  defendant. 

Gaston,  J.  The  bill  in  this  case  was  filed  in  February, 
1839.  It  charges  that,  sometime  in  the  year  1829,  the  plain- 
tiff  <•  having  fallen  into  great  difficulties,  caused,  in  some  de- 
gree by  an  irregular  course  of  life,*'  was  induced  by  his  bro- 
ther, the  late  Daniel  Webb,  to  break  up  house-keeping  and 
remove  to  At^  house:  that  at  the  same  time  he  was  pursua- 
ded  by  his  said  brother  to  execute  to  him  (the  said  Daniel)  a 
conveyance  of  two  negro  men,  Stephen  and  Rufus,  that  for 
these  negroes  no  consideration  whatever  was  paid,  and  that 
the  conveyance  was  made  upon  trust,  that  the  said  Daniel 
would  pay  the  plaintiff's  debts  to  the  amount  of  their  yaiue; 
that  the  said  Daniel  held  them  for  four  years,  and  then,  with- 
out having  paid  or  accounted  for  their  hire  or  services,  re- 
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conveyed  the  same  to  the  plaintiff;  that,  about  the  year  1^,  Jnn«  ^^^ 
he  sold  to  Joseph  and  John  Irwin  a  traet  of  land  at  the  price  ""^^j^j^ 
of  91^30,  and  for  the  purpose  of  satisfying  the  fears  of  Jo-  t 
seph  Irwin,  who  expressed  an  apprehension  that  the  said  Gn^^ 
Daniel  might  have  some  claim  upon  the  land,  the  said  Daniel 
joined  in  the  deed  ol  eonveyancei  and  the  purchase  money 
was  received  by  the  said  Danieli  upon  an  express  trust  to  be 
applied  to  the  plaintiff's  use  in  the  payment  of  his  debts  and 
otherwise ;  that,  at  the  time  of  going  to  live  with  the  said 
Daniel,  the  plaintiff  carried  with  him  several  head  of  cattle 
and  hogs,  corn,  wheat  and  bacon,  which  were  used  in  the 
family  of  the  said  Daniel,  under  a  like  trust  to  account }  that 
the  plaintiff  also  carried  with  him  a  wagon  and  team  of  four 
horses,  under  a  like  trust  to  account,  of  which  the  said  Dan- 
iel had  the  use  for  four  years  ^  and  that  he  also  carried  a  set 
of  blacksmith's  tools  under  the  same  confidence^  which  the 
said  Daniel  received  and  finally  kept  The  plaintiff  charg* 
es,  that  the  said  Daniel  did  not  discharge  the  said  trnst,  by 
paying  the  debU>  of  the  plaintiff,  or  applying  the  money  or 
property  to  the  plaintiff's  use,  nor  ever  accounted  for  the 
same;  that  the  said  Daniel  is  dead,  and  the  defendant,  at  the 
last  term  of  Rowan  County  Court,  proved  his  will  as  executori 
and  he  therefore  prajrs  that  the  defendant  may  be  compelled 
to  account  with  the  plaintiff  for  the  services  of  the  said  ne- 
groes and  horses,  and  the  money  and  other  property,  so  re- 
ceived by  his  tesUtor^  in  trust  for  the  plaintiff,  and  to  pay 
over  what  may  be  found  due  upon  taking  such  account. 

The  defendant's  answer  denies  that  his  testator  ever  re« 
ceived  any  money  or  other  properly  of  the  plaintiff,  in  trust 
for  the  said  plaintiff;  and  says,  further,  that  if  the  testator 
ever  received  or  he!d  any  property  in  trust  for  the 
plaintiff,  it  was  upon  a  fraudulent  trust,  to  cover  the  same 
from  the  demands  of  the  plaintiff's  creditors,  the  execution 
whereof  cannot  be  enforced  in  a  Court  of  Equity.  The  de« 
fendani  further  insists,  that,  if  any  money  or  other  property 
of  the  plaintiff  came  to  the  hands  of  his  testator,  the  same 
was  fully  accounted  for  unto  the  plaintiff  er  to  his  creditors 
long  since;  saith  that  the  plaintiff  emigrated  to  the  State  of 
Tentiessee  in  the  year  1834  or  1835;  that  he  had  sesided  with 
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Jaii6 1641  defendant 's  testator,  ftom  the  year  1829  until  about  a  year 
«^.  w  "*"  before  said  emigration,  when  he  married  and  moved  away  and 
T  made  one  crop;  that  the  plaintiff  was  very  largely  indebted, 
Griffith  ^hen  he  came  to  his  brother's  house,  and  all  these  debts  were 
paid  off,  aDd,  as  defendant  believes,  by  the  sale  of  the  land  to 
the  Irwins,  by  the  profits  of  bis  property,  while  at  his  bro- 
ther's house,  and  the  sale  of  one  negro  woman  to  EL  H.  Kil- 
patrick ;  that  any  benefit,  which  the  testator  could  have  de- 
rived from  the  use  of  the  plaintiff's  wagon  and  team,  or  any 
other  property  o(  the  plaintiff,  used  by  his  testator,  was  far 
less  than  the  expense  of  boarding  and  supporting  the  said 
plaintiff,  while  there ;  that  no  pretence  ot  any  such  trust  is 
now  alleged,  or  of  any  claim  to  an  accoant  against  his  said 
hrother,  was  ever  advanced  by  the  plaintiff,  while  be  resided 
in  North  Carolina,  or  after  his  removal  to  Tennessee,  during 
th<)  lift  of  his  brother;  that  the  testator  died  in  December, 
1838,  when  the  plaintiff  came  into  this  State,  and  contested 
his  will;  that,  having  failed  in  this  contest,  he  set  up  the  pre- 
sent claim,  which  the  defendant  insists  is  wholly  unfounded 
and  iniquitous,  and  which,  if  it  ever  existed,  is  barred  by  the 
statute  of  limitations,  whereof  the  defendant  specially  prays 
the  benefit. 

The  answer  having  been  replied  to,and  proofe  taken  upoa 
both  sides,  the  cause  was  removed  to  this  court,  for  a  hear- 
ing  upon  the  pleadings  and  proofs. 

There  is  no  direct  evidence  of  any  such  trust  as  that  alleg- 
ed in  the  bill.  It  appears  from  the  exhibits  produced,  that, 
on  the  6th  of  April,  1829,  the  plaintiff  executed  an  absolute 
bill  of  sale  to  his  brother  Daniel  for  the  two  negroes,  Stephen 
and  Rufus,  the  consideration  whereof  is  stated  to  be  $560, 
and  that  Daniel,  on  the  27th  of  September,  1834,  executed  a 
reconveyance  of  those  negroes  to  the  plaintiff  for  the  conside- 
ration as  recited  in  the  bill  of  sale  of  $600.  No  evidence  is 
offered  on  either  side  explanatory  of  these  instruments.  It  is 
in  evidence,  that  the  plaintiff*,  about  this  time  or  shortly  be- 
fore, was  greatly  harrassed  with  debt,  and  had  a  portion  of 
his  crop  sold  at  execution.  One  witness,  to  whom  Daniel 
Webb  applied  to  become  surety  for  the*  plaintiff,  enquired  of 
the  plaintiff  the  amount  of  his  embarrassments,  and  was  in- 
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formed  that  his  debts  were  between  three  and  four  thousand  Jane  I84f 
dollars.  It  is  in  proof,  that,  when  the  plaintiff  was  broken  ^^^^ 
up,  lie  went  to  Daniel  Webb's  and  carried  with  him,  not  only  ^ 
the  two  negroes  above  msntioned,  bnt  a  negro  girl, three  beds  GriffitE 
and  a  table,  two  wagon  loads  of  corn,  about  1000  lbs.  of  pork, 
300  lbs.  of  beef,  100  lbs.  of  lard,  a  wagon  and  four  horses,  and 
a  set  of  blacksmith's  tools ;  that  he  married  about  the  year 
1833  or  1834,  and  moved  off  soon  afterwards  to  an  adjacent 
plantation,  and  then  carried  away  with  him  all  the  property 
aforesaid  but  the  blacksmith's  tools,  which  he  left  behind, 
and  the  provisions  which  were  consumed  by  him  and  the 
family.  It  is  in  evidence,  that  Daniel  Webb,  in  March,  1829, 
as  the  agent  of  the  plaintiff  and  for  ihe  purpose,  as  he  alleg- 
ed, of  trying  to  pay  the  plaintiff's  debts,  contracted  to  sell  a 
tract  of  land  to  Joseph  and  John  Irwin  at  the  price  of  $1230; 
that  the  purchasers  required  of  Daniel  to  join  in  the  convey- 
ance and  he  did  so;  that  the  money  was  paid  in  the  presence 
of  both,  but  received  by  Daniel  for  the  avowed  purpose  of 
being  applied  to  the  payment  of  the  plaintiff's  debts ;  and 
that,  in  January,  1833,  the  negro  girl,  who  had  been  carried 
to  Daniel's,  but  was  not  included  in  his  bill  of  sale,  and  her 
infant  children,  were  sold  by  the  plaintiff  in  person  to  Kill- 
patrick  for  the  sum  of  five  hundred  dollars;  that  the  plaintiff 
alleged  that  this  sale  was  necessary  for  the  payment  of  his 
debts;  that  the  plaintiff  and  his  brother  Daniel  were  both  pre- 
sent at  the  time  when  the  money  was  paid,  and  the  witness 
thinks,  but  he  cannot  positively  so  affirm,  that  the  moneyf 
was  taken  by  Daniel.  It  is  also  in  proof  that^  on  the  18th  of 
October,  1834,  shortly  before  the  plaintiff  removed  to  Ten- 
nessee, he  sold  the  negro  boy  Rufus,one  of  the  two  conveyed 
to  Daniel,  and  by  him  reconveyed  to  the  plaiiitiff,  to  John  S. 
Carson,  for  the  price  of  $400;  and  this  money  was  paid  into 
his  own  hands;  that  he  then  made  a  public  sale  of  his  furni- 
ture, cattle,  hogs  and  other  perishable  articles,  and  moved 
off  with  three  negroes,  a  wagon  and  four  horses,  and  a  carry- 
all to  Tennessee;  and  no  complaint  has  ever  been  bMrd  in  the 
neighborhood  of  his  leaving  any  debts  unpaid.  A  female 
witness,  who  lived  in  Daniel's  family,  testifies  that  she  has  at 
different  times  heard  the  plaintiff  ask  Daniel  for  money  Kr 
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June  1841  pay  off  debts --particularly  the  Burris  debt,  for  which  his 
"'webbT  ^^^^  ^^  ^^'^'  wheti  Daniel  replied  that  he  could  not  trust 
'  T  him  with  the  money,  but  would  pay  off  the  debts  himself. — 
Griffiih  Th^re  is  no  evidence,  what  was  the  original  amount  ot  the 
Burris  debt,  on  account  of  which  this  witness  says  the  land 
was  sold  in  March,  1829,  except  that,  it  appears  that  in  Oc- 
tober, 1832,  Burris  had  a  decree  against  both  the  Webbs  for 
$200  and  interest;  that  execution  thereon  issued,  and  that, 
on  the  4th  of  January,  1833,  about  which  time  the  plaintiff 
sold  the  negro  woman  and  children  to  Carson,  this  decide 
with  interest  and  costs,  amounting  altogether  to  $287  92 
cents,  was  paid  by  one  or  other  of  the  defendants  in  the  exe- 
cution. The  female  witness  above  referred  to,  states,  that 
the  plaintiff  generally  worked  on  the  plantation  or  in  the 
blacksmith's  shop,  while  at  his  brother's,  and,  although  he 
occasionally  drank  freely,  was  not  habitually  drunk;  that  the 
negroes,  horses  and  wagon,  which  he  brought  with  him, 
were  employed  and  used  on  the  plantation;  but  that,  during 
the  whole  time  the  plaintiff  resided  there,  she  never  heard  of 
any  claim  set  up  by  him,  because  of  the  services  of  the  ne- 
groes, or  use  of  the  property.  Other  witnesses  represent  the 
plaintiff  as  occasionally  riding  about,  when  residing  in 
his  brother's  family,  and  are  ignorant  whether  he  rendered 
any  labor  on  the  plantation.  A  single  witness  testifies,  that 
shortly  before  Daniel's  death,  he  observed  that  the  black- 
smith's tools,  which  had  been  left  there,  belonged  to  the  plain- 
tiff, and  states  that  these  have  been  sold  by  the  executor  as 
the  property  of  his  testator  for  thirty  dollars  and  some  cents. 
Two  letters  are  exhibited  by  the  defendant  written  by  the 
plaintiff  from  Tennessee*-«ne  dated  28th  June,  1835,  the 
other  the  23d  o(  May,  1836.  They  are  writted  in  an  affec- 
tionate, brotherly  style,  express  a  desire  that  the  testator 
would  remove  to  Tennessee,  but  contain  no  intimation  of 
any  unsettled  demands  existing  between  them. 

It  is  not  improbable  that  the  conveyance  6f  the  negroes, 
though  absolute  in  its  form,  was  intended  as  a  security  for 
some  purpose- well  understood  between  the  parties,  and  this 
purpose  having  been  answered,  that  the  same  were  reconvey-- 
ed  to  the  plainxi£    But  we  are  not  authorised  by  any  evi- 
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dence  to  declare  a  trust,  and,  if  there  were  one,  we  are  whol-  Jan«  1841 
ly  anable  to  ascertain  what  was  the  trust.    In  regard  to  any     ^  . . 
trust,  which  entitles  the  plaintiff  to  claim  an  account,  because       w 
of  the  supposed  profits  received  by  the  defendant's  testator  ^'i^^ 
from  the  use  of  the  wagon  and  horses  or  of  the  other  articles 
of  property  carried  by  the  plaintiff  to  testator^  residence,  when 
he  removed  thereto,  and  while  he  lived  as  one  of  the  testator's 
family,  there  is  an  utter  defect  of  proof.    The  testator  did 
undoubtedly  receive  money  of  the  plaintiff  as  his  agents  and 
the  plaintiff  might  have  demanded  an  account  of  this  agency 
if  it  remained  unsettled,  and  he  required  such  an  account, 
within  the  time  prescribed  by  law  for  bringing  actions  of  ac-  . 
count.    But  we  are  satisfied  that  this  matter  of  agency  was 
settled  between  the  parties.    It  is  very  improbable,  if  it  re- 
mained unsettled,  when  the  plaintiff  married  and  removed 
from  his  brother's  residence,  obtaining  a  reconveyance  of  the 
negroes  and  carrying  away  his  property  with  bim,4bat  he 
would  not  have  asked  for  a  settlement     Still  less  cm  it  be 
believed,  that  he  would  have  finally  left  the  State,  without 
any  intent,  as  we  can  discover,  to  return  thereto,  and  have 
made  no  attempt  to  close  this  matter  of  account,  if  it  were 
yet  open.    And  his  silence  ever  afterwards  during  his  broth- 
er's life,  in  relation  to  any  such  unsettled  account,  removes 
any  reasonable  doubt,  which  we  can  entertain  about  it.    We 
have  no  hesitation  therefore  in  refusing  the  account  asked  of 
this  agency.     It  may  be  that  the  blacksmith's  tools,  left  by 
the  plaintiff  at  his  brother's  house,  and  disposed  of  by  the 
present  defendant,  since  the  death  of  defendant's  testator, 
were  the  property  of  the  plaintiff.    If  so.  the  sale  thereof 
constitutes  no  bar  against  the  plaintiff's  recovery  of  them 
from  the  possessor,  and  may  s^ive  him  a  right  to  sue  the  de- 
fendant for  their  value  in  an  action  of  trover,  or  for  the  price 
received  in  an  action  of  assumpsit — but  it  furnishes  no  sub- 
stratum for  this  bill. 

It  is  our  opinion  that  the  bill  must  be  dismissed  with 
costs. 

Pbr  Curiam,  Bill  dismissed,  with  costs.  - 
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ANDREW  M.  STEEL  AND  OTHERS 
NANCY  STEEL  AND  OTHERS. 

A  basbaad  and  wif«  having  parted  and  beeoiae  aflorwarda  rtcoBciled* 
Steely  thehoaband,  by  deed*  conveyed  to  Mebane  certaia  alavea.landit 
&c.  **  in  trust  that  said  Mebane  should  hold  the  said  land,  slaves,  &c. 
to  the  use  of  Nancy,  the  wife,  for  and  during  her  natural  life,  and  af- 
f  one  1841  ter  her  death,  to  the  use  of  her  children  by  the  naid  Steel;  and  the 
"""^""^  said  Mebane,  in  ezeouiion  of  the  trusu  hereby  intended  to  be  created . 
may  lease  ont  the  lands  and  hire  out  the  negroes  aforesaid,  and  sell 
the  household  and  kitchen  furpiture,  stock  of  cattle,  horses  and  sheep t 
or  any  part  thereofj  and  place  the  money  out  at  interest,  or  apply  the 
^ame  towards  the  maintenance  of  the  said  Nancy  during  her  life;  it 
being  the  object  and  intention  of  the  said  Steel  to  settle  in  the  hands 
of'  the  said  Mebane  a  decent  maintenance  and  support  for  his  wife 
Nancy  over  and  above  her  claims  to  dower,  and  to  secure  an  interest 
in  the  property  aforesaid  in  remainder  to  the  chiUien  of  the  said  Steal 
on  the  body  of  the  said  Nancy  begotten.*'  BeU  that  by  this  deed 
ihe  wife  took,  in  eqaity,  an  estate  in  the  property  to  her  Bole  and  #qMi- 
raU  use.  It  necessarily  follows,  whep  a  husband  makes  a  convey- 
ance  to  a  trustee  for  the  use  of  his  wife,  that  it  is  for  her  boU  and  s€- 
parate  nse. 

If  there  be  an  express  gift  to  the  husband  by  t^e  wife  of  her  eepaiate 
estate,  or  if  one  can  be  implied,  as  trom  ths  receipt  by  him  of  tha  i»> 
oome  of  her  estate  by  her  direction  or  permission,  and  employing  it 
in  the  support  of  his  family,  including  the  wife;  in  such  cases,  the 
wife  cannot  charge  the  assets  of  the  dead  husband  for  the  money  thna 
received  and  applied;  or,  at  most,  for  not  longer  than  the  year  next 
before  his  death. 

The  oases  of  Ei&oii  v  EiHoU^  I  Dev.  &  Bat.  Eq.  57,  and  mrpkey  t 
Griee^  3  Dev.  &  Bat.  Eq.  1^9,  oited  and  approved. 

Norwood  and  6rraAam  for  the  plaintifis. 
Waddell  for  the  defendants. 

This  case  came  up  from  Orange  Court  of  Equity.  The 
facts  are  stated  in  the  opinion  of  the  Court. 

RuFFnr,  C.  J.  Differences  having  arisen  between  Joseph 
Steel  and  his  wife,  the  friends  of  the  parties  interposed  and 
effected  a  reconciliation  in  June,  1812;  and  they  afterwards 
cohabited  together  until  his  deathj  intestate,  in  1818.    As  a 
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port  of  the  arrangement,  Joseph  Steel,  "for  and  in  considera  ^une  184 1 
tion  of  an  agreement,  heretofore  entered  into  for  the  purposes  .,  . 
hereinafter  mentioned,  and  of  the  sdm  of,"  &c.  conveyed  to  y 
David  Mebane,  in  fee,  a  part  of  the  tract  of  land  on  which  S*^«* 
be  resided,  including  his  dwelling  house  and  farm  houses 
and  containing  150  acres,  three  slaves  and  other  personal 
chattels  therein  mentioned,  <<  upon  trust,  nevertheless,  that 
said  Mebane  should  hold  the  said  land,  slaves  &c.  to  the  use 
of  Nancy  Steel,  wife  of  the  said  Joseph,  for  and  during  her 
natural  life,  and  after  her  death  to  the  use  of  her  children  by 
the  said  Joseph;  &  the  said  Mebane,  in  execution  of  the  trusts 
hereby  intended  to  be  created,  may  lease  out  the  land?  and 
hire  out  the  negroes  aforesaid,  and  sell  the  household  &  kitch- 
en furniture,  stock  of  cattle,  horses  and  sheep,  or  any  part 
thereof,  and  place  the  money  out  at  interest,  or  apply  the 
same  towards  the  maintenance  of  the  said  Nancy  during 
her  life;  it  being  the  object  and  intention  of  the  said  Joseph 
to  settle  in  the  hands  of  the  said  Mebane  a  decent  mainte- 
nance and  support  for  his  wife  Nancy  over  and  above  her 
claims  to  dower,  and  to  secure  an  interest  in  the  property 
aforesaid  in  remainder  to  the  children  of  the  said  Ja^epli  on 
the  body  of  the  said  Nancy  begotten."  Upon  the  execution 
ot  the  deed,  Mebane  took  possession  of  the  estates  and  ef- 
fects, and  hired  them  to  Steel,  the  husband,  for  a  year,  and 
took  his  bond  with  surety,  for  the  hires  and  rents;  and  he  so 
continued  to  do  from  year  to  year,  as  long  as  Steel  lived. 
Steel  made  no  direct  payment  on  the  bonds,  but  at  bis  death 
they  were  held  by  Mebane,  the  trustee;  nor  is  any  commu- 
nication made  to  appear  between  any  of  those  parties  on  the 
subject  of  such  payment.  The  intestate  left  four  infant  chil- 
dren, who  are  the  present  plaintiffs;  and  administration  was 
taken  of  his  estate  by  the  same  David  Mebane  and  Mrs.  Steel, 
his  widow,  who  made  saieot  the  personal  property,  not  in- 
cluding any  part  of  that  conveyed  to  Mebane.  At  that  sale 
Mrs.  Steel  purchased,  amongst  other  things,  a  negro  named 
Allen.  In  1823  she  was  also  appointed  the  guardian  of  all 
her  children.  In  June.  1825,  an  account  current  of  the  es- 
tate was  stated  by  the  administrators,  upon  which  appeared  a 
balance  of  $279  67  in  favor  of  the  estate,  and  in  the  hands 
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June  1811  of  Mebane;  which  balance  he  then  paid  to  Mrs.  Steel,  as 

gj^j     guardian,  and  took  her  receipt  therefor.     In  that  acconnt 

T       the  administrators  were  charged  with  the  price  of  the  negro 

^^^     Allen,  as  sold  to  Mrs.  Steel,  and  were  credited  with  the  bonds 

before  mentioned,  which  were  given  by  Steel  to  Mebane  for 

rents  and  hires,  as  a  disbursement. 

The  intestate's  children  have  brought  this  bill  against  Meb- 
ane and  Mrs.  Steel,  in  which  they  elect  to  have  the  sale  of  the 
slave  Allen  declared  void,  and  claim  him  and  his  hire;  and 
they  pray  for  an  account  of  their  father's  personal  estate;  and 
insist,  that  the  deed  to  Mebane  did  not  create  a  separate  prop- 
erty in  the  wife,  but  only  an  ordinary  trust  for  her,  which 
vested  in  the  husband;  and  also  insist,  that  the  bonds  for 
rents  and  hires  ought  not  to  be  set  up  against  their  father,  e- 
ven  if  the  deed  did  create  such  separate  estate,  because,  as 
they  allege,  their  mother  resided  with  her  husband  and  was 
supported  by  him.    The  bill  also  charges  various  acts  of 
neglect  of  duty  in  Mrs.  Steel,  as  guardian,  and  the  improper 
application  of  the  funds  of  the  wards;  and  prays  an  account 
against  her  as  guardian.     Mrs.  Steel  by  her  answer  states 
that  she  gave  the  full  vail  e  of  the  slave  Allen,  and  has  al- 
ways considered  him  as  her  property;  but  submits  to  surren- 
der bin),  if  the  court  deem  it  proper;  and,  after  offering  ex- 
planations of  several  of  the  charges  in  the  bill,  she  submits 
to  account  as  prayed.   But  both  of  the  defendants  state,  that 
the  deed  by  the  husbacd  was  intended  to  settle  the  property 
to  the  sole  and  separate  use  of  Mrs.  Steel,  during  her  life, 
independent  of  all   control  of  the  husband;  and  insist  on 
that  construction.    They  also  state  that  the  bonds  for  rents 
and  hires  were  taken  for  the  use  of  the  wife  by  the  trustee, 
in  the  discharge  of  what  he  supposed  to  be  his  duty;   and, 
that,  being  outstanding  at  the  death  of  the  husband,  they 
were  considered  the  property  of  the  wife,  and  delivered  to 
her  as  such,  and  by  her  were  used  in  paying  for  her  purcha- 
ses at  the  administrator's  sale.    The  answers  were  replied  to, 
and  the  settlement  and  a  copy  of  the  administration  account 
filed  as  exhibits;  and  the  cause  was  set  down  for  hearing 
and  transferred  to  this  court  without  further  evidence. 
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The  cause  must,  of  course,  go  before  Ihe  master  to  take  the  ^^'^  '^^ 
guardiau  accounts;  of  which  there  has  been  no  settlement    g^^^ 
So  it  must  likewise,  in  respect  of  the  administration  account;        ▼ 
for  the  plaintiffs  are  not  concluded  by  the  acquittance  given    ^^^^ 
by  their  mother,  as  their  guardian,  for  the  balance  appearing 
upon  that  account.    In  the  first  place,  the  guardian  was  one 
of  the  personal  representatives,  herself.     And,  in  the  next 
place,  the  plaintiffs  have  established  at  least  one  error  in 
that  account,  namely,  that  arising  out  of  the  supposed  sale 
of  the  negro  Allen^  for  the  delivery  of  whom  and  for  his 
hires  the  defendant  Mebane  will  be  liable  to  the  plaintiffs,  in 
case  the  other  defendant,  Mrs.  Steel,  should  be  unable  to 
answer  them.    And  in  the  tliivd  place,  it  is  probable  the  plain- 
tiffs may  establish  other  errors  therein,  and  especially  that 
their  father's  bonds  for  hires  and  rente  ought  not  to  be  credi- 
ted to  the  defendants. 

But,  before  sending  the  case  to  the  master,  the  parties  have 
asked  for  such  directions  as  will  enable  the  master  to  know, 
whether  the  property  conveyed  by  Steel  to  Mebane  is  to  be 
regarded  as  Steel's  or  his  wife's;  and  we  will  proceed  to  con- 
sider that  question,  which  is,  indeed,  the  principal  one  in  the 
case.  As  busbfind  and  wife  are  biA  one  person  in  law,  no 
separate  property  can  be  held  by  the  latter  independent  of  the 
former  and  of  his  creditors,  much  less  can  those  persons  con- 
tract with  and  convey  to  each  other.  But  it  has  long  been 
settled  in  Cowrts  of  Equity,  that  personal  chattels  may  be  so 
given  to  the  wife,  as^  in  excluMon  of  the  husband,  to  belong 
to  her  alono  in  the  same  manner  as  if  she  were  single.  This 
is  effected,  generally,  by  a  conveyance  to  a  trustee,  for  the 
sole  and  separate  use  of  the  wife.  But  it  is  not  essential, 
that  the  conveyance  should  be  to  a  trustee;  lor  if  the  intent 
be  clear,  that  the  wife  shall  enjoy  as  a  feme  sole,  the  husband, 
who  takes  the  legal  intepest  by  marital  right,  will  be  con- 
verted into  a  trustee  for  her.  Bonnet  v.  Davis,  2  P.  Wms. 
316;  Parker  v.Braoke,  9  Yes.  683.  Itis  likewise  established 
doctrine,  at  least  in  England,,  that  husband  and  wife  may 
make  an  immediate  gift  to  each  other.  As  an  instance  of  a 
gift  from  the  wife  to  the  husband  may  be  mentioned  that,  for 
which  the  plaintiffs  here  contend:  namely,  whea  she  author- 
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Jane  ift4l  isos  or  permits  him  to  receive  the  profits  of  her  separate  es- 
■"TJT     tate,  and  apply  them  through  a  course  of  years  to  the  support 
T       of  their  family.     Pawel  v.  Hawley,  2  Pr.  Wms.  82;  Milnes 
Stoel     V.  Bushi  2  Ves.  Jr.  488.    So,  gifts  from  the  husband  to  the 
wife  are  supported  in  equity,  when  they  are  clearly  establish- 
•        ed.    It  is  indeed,  difficult  to  establish  them  satisfactorily,  as 
it  is  neeessary  to  shew  a  clearintent,  and  an  act  done  to  divest 
the  husband  of  an  interest  and  vest  it  iu  the  wife.    EUioti  r. 
Elliott^  1  Dev.  &  Bat.  Eq.  67.    But  when  such  intent  and 
net  are  shewn,  the  gift  has  been  supported.  Lucas  v.  LucaSj 
I  Atk.  270.    As  if  the  husband  transfer  stock  held   by  him 
into  the  name  of  his  wife,  or  of  himself  and  his  wife.   Rider 
V.  Kidder,  10  Ves.  760;    George  v.  Bank  of  England,   10 
Price  646.    Now,  in  all  instances  of  such  direct  gifts  to  the 
sole  use  of  the  wife,  if  allowed  at  all,  they  must  be  supported 
as  gifts  to  the  sole  use  of  the  wife;  and  the  husband  is  her 
trustee.      Atherly  on   Marriage  Settlements,  331.      That  is 
nesessarily  so;  for  in  that  way  only  can  the  gift  be  effec- 
tual.   It  must  be  inferred,  therefore,  that  the  parties  intended 
to  create  a  separate  property  for  the  wife.    The  same  reasoa 
seems  equally  to  apply  to  a  conveyance  of  personal  chattels 
by  the  husband  to  a  trustee  to  the  use  of  the  wife.    For,  or- 
dinarily, if  the  wife  be  entitled  as  cestui  que  trust  to  the 
present  profits  of  personal  chattels,  she  is  regarded  in  equity 
as  the  owner  in  possession;  and  consequently,  they  immedi- 
ately vest  in  the  husband.    Murphey  v.  Grice^  2  Der.  it 
l^at.  Eq.  199.      Therefore  the  maxim,  ut  res  magis  valeat 
quam  pereat,    which  is  a  sound  principle  of  construction, 
applies  to  such  a  trust,  when  created  by  the  husband,  and 
makes  it  one  for  the  separate  use  of  the  wife.    Unless  it  have 
that  operation,  it  has  none  at  all,  and  is  a  futile  ceremony, 
merely  to  pass  the  equitable  estate,  through  the  wife,  to   the 
husband,  from  whom  it  emanated.    Hence,  Mr.  Roper  (2  Ro- 
per  on  Husband  ic  V\^ife,  157,)  in  speaking  of  the  clauses  and 
expressions,  that  are  sufficient  to  raise  a  trust  for  the  separate 
use  of  the  wife,  says,  <^that  whenever  it  appears  either  from 
the  nature  of  the  transaction,  as  in  the  instance  of  a  settle- 
ment in  contemplation  of  marriage,  where  the  husband  is  a 
party,  or  from  the  whole  context  of  the  instrument,  that 
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the  wife  was  iDteaded  to  have  the  property  to  her  5o/cJonel84l 
use,  that  intention  shall  be  carried  into  effect  in  equity." — ""staeP" 
Clearly,  he  conceives  that  a  settlement  to  the  use  of  the  wife,       t 
by  the  husband,  or  to  which  he  is  a  party,  per  se,  has  the    ^^^^ 
character  of  a  settlement  to  the  separate  use  of  the  wife, 
though  it  be  not  so  fully  expressed.  In  that  opinion  be  seems 
to  be  entirely  sustained,  not  only  by  the  reason  of  the  thing, 
but  also  by  the  adjudication  he  cites.    That  is  the  case  of 
Tyrrell  v.  Hope^  2  Atk.  658,  in  which  a  clause,  containing 
a  stipulation  by  the  husband  <-  that  the  wife  should  receive 
and  enjoy  the  profits  of  an  estate  of  hers,"  created  a  trust  ia 
the  husband  to  her  separate  use.    As  was  pertinently  asked 
there,  to  what  end  should  the  wife  receive  the  profits,  if  they 
became  the  husbano's  the  next  moment?    So,  in  this  case, 
why  should  a  trust  be  created  far  the  wife  by  the  husband, 
which,  ipso  facto,  became  a  tritst  for  the  husbanfd  7     But^ 
besides  this  being  a  trust  created  by  the  husband  himself, 
when  we  consider  the  circumstances,  under  which  the  deed 
was  executed,  and  the  mode,  in  which  all  parties  acted  un^ 
der  it,  and  the  particular  language  employed  to  declare  the 
objects  of  creating  the  trust,  there  can  be  no  doubt  as  to  the 
intention  of  the  parties,  or  the  construction,  that  must  be  put 
upon  the  instrument.    In  the  first  place^  the  object  was  tor 
make  a  certain  provision  for  the  wife  and  the  children  of  the 
marriage,  as  against  the  acts  of  the  husband;  which  was  sup* 
posed  by  the  parties  and  their  friends  to  have  been  rendered 
necessary  by  the  causes,  which  led  to  the  family  dissensions 
that  had  existed.    In  the  next  place,  the  husband  leased  and 
hired  the  property  from  the  trustee;  which  is  altoj^ther  in- 
consistent with  the  idea,  that  the  parties  supposed  or  intend- 
ed, thnt  the  profits  belonged  to  the  htisband  in  any  way. — > 
Next  must  be  noticed  the  recital  in  the  deed,  that  it  was  made 
"  in  consideration  of  an  agreement  heretofore  entered  into  for 
the  purposes  hereafter  mentioned."    Thei^  after  declaring 
the  trusts  for  the  wife  and  children,  follows  a  power  to  the 
trustee  to  sell  all  the  property,  except  the  land  and  slaves, 
and  apply  the  interest  of  the  proceeds  or  the  capital — of 
course,  during  the  coverture  as  well  as  afler  the  death  of  the 
husband — to  the  maintenance  of  the  wife:  "It  being  the  oh- 

17 
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Joiia  1841  j^i  ^jjj  intention'(as  stated  in  the  deed)  to  settle  in  the  hands 
Sieel  o^  ^^^  trastee  a  decent  maintenance  and  sapport  for  the  wife^ 
▼  and  to  secure  an  interest  in  remainder  to  the  children."  In 
®^^  Dorlejf  v.  Borley,  3  Atk.  399,  Lord  Hardwick  thought 
"  a  gift  to  the  husband  or  a  trustee  for  the  wife's  livelihood** 
sufficient  to  repel  the  husband's  claim,  and  give  the  interest 
to  the  wife  as  a  feme  sole.  ^  Maintenance  and  support,"  by 
themselves,  are  equally  strong;  and  much  stronger,  when  the 
property  is  settled  (away  from  the  husband)  in  the  hands  of 
a  trustee^  whose  express  duty  it  is  made  to  provide,  a  decent 
support  for  the  wife,  not  merely  out  of  the  profits,  but  if  need 
be,  out  of  part  of  the  capital.  It  seems,  therefore,  to  be  past 
contradiction,  that  a  comfortable  provision  for  the  wife,  per- 
sonally^  was  intended,  and  that  it  should  be  as  effectually 
settled  on  her^  as  that  for  the  children  was  secured  to  them: 
that  is  to  say,  that  both  should  be  beyond  the  control  of  the 
husband  and  father.  Every  purpose  of  the  parties  would  be 
frustrated,  by  not  considering  the  deed  as  creating  a  separate 
estate  in  the  wife.  With  respect  to  the  rents  and  hires,  the 
facts  do  not  sufficiently  appear  to  enable  the  court  with  entire 
confidence,  to  determine,  whether  the  husband's  estate  should 
be  charged  with  them  or  not.  The  general  rule  is,  if  there 
be  an  express  gift  to  the  husband  by  the  wife  of  her  separate 
estate,  or  if  one  can  be  implied,  as  from  the  receipt  by  him  of 
the  income  ot  her  estate  by  her  direction  or  permission  and 
employing  it  in  the  support  of  his  family  including  the  wife: 
that,  in  such  cases,  the  wife  cannot  charge  the  assets  of  the 
dead  husband^for  the  money  thus  received^  and  applied;  or, 
at  most,  for  not  longer  than  the  year  next  before  his  death. 
Pawlet  V.  Delaval,  2  Yes.  667;  Squire  v.  Dean^  4  Bro.  c.  c. 
326;  Peacock  v.  Monk^  2  Yes.  Sr.  190.  Here,  the  husband 
did  not  receive  the  rents;  but  he  had  the  pernancy  of  the  pro- 
fits in  fhcty,  and  gave  his  bonds  for  the  amount,  and  for  five 
or  six  years  paid  nothing  on  those  bonds.  At  present 
we  will  not  say,  that  the  non-payment  of  the  bonds  by  the 
husband  is  equfvalent  to  a  receipt  of  rents  from  other  per- 
sons; though  there  would  seem  to  be,  essentially,  little  or  no 
difference,  and  the  case  is  very  much  like  that  of  pin-money 
in  arrears.    If  no  other  act  was  done,  by  way  of  asserting  a 
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eoDtinuing^  claiip  to  the  money,  bat  merely  the  keeping  the  Jone  I84i 
bonds  by  the  trustee,  as  if  neither  the  wife  nor  trastee  by  her  ""^j^^J 
direction  demanded  payment  nor  a  renewal  of  the  bonds,  v 
there  wonld  be  much  reason  to  suppose,  either  that  the  wife  ^^^^ 
had  gi^en  the  money  to  her  husband,  or,  rather,  that  she 
was  satisfied  with  the  manner,  in  which  he  was  employing 
it  for  the  benefit  of  herself  and  her  children.  But  we  are 
not  willing  to  determine  the  cause  on  that  point  singly,  be- 
cause it  is  probable,  that,  on  an  enquiry,  facts  will  be  ascer 
tained  which  will  put  the  question  beyond  doubt,  one  way  or 
the  other.  As  the  deed  included  the  family  mansion  and 
all  its  furniture  and  the  stocks  of  horses,  cattle  and  sheep,  it 
is  apparent  that  it  was  expected  the  wife  should  have  the 
use  thereof,  as  that  most  beneficial  as  well  as  agreeable  to  her 
by  the  continued  residence  of  the  family  on  the  land.  We 
collect  from  the  deed  and  the  sale  of  the  husband's  property, 
after  his  death,  that,  probably,  the  settlement  covers  the  prin- 
cipal part  of  his  estate;  and,  therefore,  that  it  might  be,  that 
the  immediate  support  of  the  wife  and  family  was  to  be  drawn 
chiefly  from  this  property.  Now,  if  the  family  could  not 
have  lived  without  the  use  of  this  property,  and  if,  by  the  use 
of  it,  the  husband  did  maintain  them,  the  wife's  acquiescence 
in  the  non-payment  of  the  bonds  with  money  is  accounted 
for,  and  upon  a  principle,  which  shews  that  she  considered 
herself  paid  and  never  intended  and  never  oughtto  have  de- 
manded any  other  payment.  Now,  the  bill  charges,  substan- 
tially, that  such  were  the  facts.  But  although  not  denied, 
that  is  not  admitted  in  the  answers;  which  merely  say,  that 
after  the  husband's  death,  the  defendants  considered  the  bonds 
the  wife's  property  and  treated  them  accordingly.  It  is  not 
stated,  that  there  was  no  communication  on  this  subject  be- 
tween the  husband  and  wife;  that  she  did  not  agree  that  she 
would  not  and  that  her  trustee  should  not  call  for  payment; 
or  that  the  use  of  this  property  was  not  necessary  to  keep  the 
family  together  and  maintain  it  descently,  or,  that  the  hus- 
band could,  without  ruin  or  inconvenience,  have  maintained 
his  family,  as  he  did,  and  also  paid  their  rents  and  hires.  It 
is,  therefore,  desira(ble  to  have  an  enquiry  on  those  points, 
that  we  may  know,  -how  the  defendants  account  for  requiring 
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Jose  1841  ^  payment  from  the  busbilnd  during  his  life,  and  if  there* 
was  any  reason  for  it,  except  that  the  husband  maintained  the 
family  to  the  value  of  the  rents  and  hires,  and  that  they  were 
necessaryfor  their  proper  maintenance.  On  the  contrary, 
all  presumptions  of  a  gift  may  be  repelled  by  its  appearing 
that  the  wife  did  not  acquiesce,  but  sought  payment,  though 
ineffectually,  or  otherwise  asserted  her  rights  as  a  creditor  of 
her  husband;  in  which  event  her  present  claim  would  seem 
the  more  reasonable.  The  court,  therefore,  directs  an  enqui> 
ry  as  to  all  these  lacts,  with  liberty  to  the  parties  to  have  any 
special  matter  stated,  which,  in  their  view  may  aflect  the  de- 
cision; and  with  liberty  f^lso  to  have  the  parties  examined  on 
interrogatories. 

Per  Curiam^  Ordered  accordingly. 


WILLUM  WILLIAMS,  jr.  v.  ADEN  POWELL. 

Where  a  gaardian  parchases  land  of  his  ward,  soon  after  he  comes  ol 

-  age,  at  a  grossly  inadequate  price,  the  guardian  having  soaghl  the 
purcba^a  and  taking  advantage  of  the  imprudence  and  thooghtlessoeee 
of  the  yoong  man,  the  ooatract  vill  be  rescioded  in  a  Coart  of  Eqai- 
ty,  upon  a  bill  filed  for  that  purpose  against  the  guardian. 

Between  persons  standing  in  that  relation  to  each  other,  only  fiiir  and  e- 
qoal  bargains  ougiit  to  be  supported. 

Unequal  contracts  between  a  guardian  and  his  late  ward,  just  come  of 
age,  are  set  aside,  upon  a  ground  of  public  utility,  and  to  prevent  (tandy 
not  merely  to  redte$9  it. 

W.  H.  Haywood^  jr.  for  the  plaintiflF. 
J.  H.  Bryan  for  the  defendant. 

This  was  a  case  transmitted  from  Johnston  Court  of 
Equity.    The  facts  are  stated  in  the  opinion  in  this  Ck>urt. 

RuppiN,  C.  J,      John  Williams  died  intestate  in  1824, 
seised  and  possessed  of  a  large  real  and  personal  estate  in 
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Johnston  county,  and  leaving  seven  infant  children,  of  whom  Jone  184 1 
the  plaintiff  was  one.  Of  all  of  Ihem  the  defendant,  Pow-^.^.^^^ 
ell,  was  appointed  the  ^azdian  in  1826,  and,  as  such,  took  v 
into  possession  the  land  descended  to  them  from  their  father,  Po^^^l* 
lying  on  both  sides  of  Neuse  River.  One  Isaac  Williams 
administered  on  the  personal  estate  of  John  Williams;  and, 
alleging  that  he  bad  exhausted  the  personal  estate  in  paying 
the  debts  ot  the  intestate,  and  that  there  remained  a  balance 
of  $981  83  due  to  him,  the  administrator,  on  his  admin  is 
tration  account,  the  said  Isaac,  in  March,  1831,  filed  his  bill 
in  the  Court  of  Equity  against  the  present  plaintiff  and  his 
brothers  and  sisters,  as  the  heirs  o(  their  father,  praying  satis- 
faction of  bis  said  demand  out  of  the  real  estate  descended. 
The  suit  was  defended  by  Powell,  as  the  guardian  of  th<) 
children  of  John  Williams,  upon  the  grounds,  that  the  land 
was  not  legally  chargeable  to  the  administrator,  and  that  the 
sum  demanded  was  not  due,  or  but  a  small  part  of  it.  On 
the  20th  of  May,  1831,  the  plaintiff  came  of  full  age,  and, 
having  in  the  mean  time  contracted  for  the  sale  thereof  to 
the  defendant,  Powell,  he,  by  deed  bearing  date  the  6th  of 
September,  1831,  in  consideration  of  the  sum  of  $600,  con 
vejed  to  the  defendant  all  the  share  of  the  plaintiff  of  and 
in  the  lands  descended  from  his  father,  with  general  warran- 
ty. When  the  plaintiff  came  of  age,  he  instituted  suit  by 
petition  against  the  infant  wards  of  Powell,  for  partition  of 
the  lands  and  the  allotment  of  the  plaintiff's  share  to  him. 
The  sale  to  the  defendant  was  made  pending  that  petition, 
which  was  afterwards  proceeded  in,  so  that,  in  May,  1833, 
479  acieson  the  north  side  of  the  river,  and  216  1-2  acres 
on  the  south  side  of  the  river,  were  allotted  in  severalty  as 
the  share  of  the  plaintiff;  and  the  defendant  took  possession 
thereof,  claiming  the  same  under  his  said  purchase.  In 
March,  1837,  the  suit  of  Isaac  Williams  against  the  plaintiff 
and  the  other  heirs  of  his  father,  was  compromised,  and  a 
decree  entered  therein  by  consent  for  the  sum  of  $500;  of 
which  one -seventh  part  was,  by  the  decree,  to  be  paid  by 
Powell,  as  representing  or  standing  in  the  place  of  the  plain- 
tiff.  The  present  bill  was  filed  on  the  30th  of  August,  1838, 
and  the  object  of  it  is  to  have  the  contract  rescinded,  and  a 
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Jone  1841  re-conveyance  of  the  land  to  the  plaintiff,  npon  the  payment 
Williamt  ^^  ^^^  ^^°^^  advanced  by  the  defendant,  afler  deducting  the 
V  profits  made  by  him.  The  bill  states,  that,  besides  being  the 
Powell,  gaardian  of  the  plaintiff  and  his  brethren,  the  defendant  had 
married  their  mother,  and  thus  had,  as  a  father,  the  immedi- 
ate personal  care  and  control  of  the  children,  and  command- 
ed the  confidence  of  the  plaintiff  and  entire  respect  for  bis  o- 
pinions.  It  charges,  that  the  defendant  was  particularly  desi- 
rous of  owning  the  plaintiff 's  land,  and  knew  its  value;  and 
had  formed  designs,  before  the  plaintiff  came  of  age,  of  purcba- 
eing  it  from  him  at  an  under  value,  as  soon  as  he  should  at- 
tain twenty-one:  That  to  enable  him  the  better  to  succeed  in 
these  views,  the  defendant  represented  to  the  plaintiff  and  in 
the  family  at  !a^  the  claim  of  Isaac  Williams,  the  adminis- 
trator of  the  plaintiff's  father,  to  be  ruinous  to  the  heirs,  al-^ 
though,  as  the  plaintiff  has  since  discovered,  the  defendant 
knew  the  small  amount  of  that  demand  in  comparison  with 
the  amount  of  the  estate,  and  was  well  advised  by  able  coun- 
sel that  probably  even  that  could  not  be  recovered. 

The  bill  further  charges,  that,  before  the  plaintiff  came  of 
age  and  afterwards,  until  the  sale,  the  defendant  advised  him 
to  remove  out  of  the  State  to  the  West,  well  knowing  that  the 
plaintiff  could  not  do  so  without  making  sale  of  his  land  to 
get  the  means  for  removing,  as  that  was  his  only  property. 
And  that  ultimately,  the  plaintiff  being  influenced  by  the  ad- 
vice of  the  defendant,  which  he  then  thought  disinterested, 
and  much  alarnoed  also  by  the  representations  made  by  the 
defendant  of  the  encumbrances  aforesaid,  which  the  defend- 
ant artfully  magnified,  agreed  to  make  the  sale  and  convey- 
ance to  the  defendant,  at  the  price  of  $600;  which  the  de- 
fendant paid;  and  upon  the  r^eipt  of  which  the  plaintiff  left 
the  State  and  has  since  resided  abroad,  until  shortly  before 
the  compromise  made  in  March,  1837,  whereby  the  plaintiflPs 
proportion  of  the  encumbrance,  including  interest  up  to  that 
time,  was  ascertained  to  be  but  little  over  $70.  The  bill  fur- 
ther charges,  that  the  price,  given  by  the  defendant,  for  plain- 
tiff's interest  in  his  father's  lands,  was  grossly  inadequate: 
that  it  was  worth  more  than  double  the  sum,  even  if  the  in- 
cumbrance had  been  such,  as  the  defendant  represented  it;  but 
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that  the  plaintiflf  from  his  want  of  knowledge  of  the  lands  and  ^°°^  ^^^^ 
of  experience  upon  such  sabjects,  and  from  his  confidence  willUms 
in  the  fairness  and  friendship  of  his  father-in-law  and  late       ▼ 
.  (i^uardian,  was  induced,  without  further  enquiry  into  those     ^^^  * 
points,  to  sell  at  the  inadequate  price  mentioned.     The  an- 
swer denies  that  the  plaintiff  was  under  the  influence  of  the 
defendant  or  had  any  particular  respect  for  his  opinionsi  and 
states  that  the  plaintiff  was  notoriously  .insubordinate  and 
beyond  the  defendant's  control.  Jt  further  states,  that  the  plain- 
tiff determined  to  remote  to  the  West  and  without  any  ad- 
vice from  the  defendant;  and  that  he  was  anxious  to  sell  his 
land,  that  he  might  raise  mimey  lor  his  out-fit,  and  offered 
it  to  several  persons  before  he  came  to  the  defendant.    That 
not  being  able  to  sell  to  anyone  else,  the  plaintiff  then  offer- 
ed his  portion  to  the  defendant,  and  that  the  defendant  advised 
him  not  to  sell  but  to  go  to  work  on  the  land,  and  wait  un- 
til the  decision  of  the  suit  agrainst  the  heirs,  when  the  title 
would  be  clear,  and  he  could  sell  to  greater  advantage.    But 
that  the  plaintiff  declared  that  he  was  then  determined 
to  sell  at  some  price  or  other;  and  the  defendant,  having  no 
doubt  that  the  plaintiff  would  so  sell,  was  induced  to  make 
the  purchase  himself.    The  answer  states,  that,  besides  the 
consideration  of  $600  expressed  in  the  deed,  the  defendant  was 
also  to  pay  such  sum  as  might  be  decreed  in  the  suit  against 
the  heirs,  against  the  plaintiff  on  his  share.    The  answer  fur- 
therstates,  that  thedefendantfeared,  that  Isaac  Williams  would 
recover  his  claim,  and  that  he  occasionally  spoke  of  it  in  the 
family;  but  in  so  doing  he  only  expressed  the  apprehension 
nally  felt  by  him,  and,  not  for  the  unworthy  purpose  of  alar- 
ming or  deceiving  the  plaintiff;  so  far  from  it,  the  defendant 
avers,  that  he  repeatedly  advised  him  not  to  sell.    The  an- 
swer further  states,  that,  after  he  had  taken  the  deed,  the  de- 
fendant was  informed  by  counsel,  for  the  first  time,  that  a 
dealing  with  his  late  ward,  so  soon  after  he  came  of  age, 
might  perhaps  be  impeached;  and  thereupon  Le  sent  a  mes- 
sage by  a  mutual  friend  to  the  plaintiff]  proposing  to  rescind 
the  contract,  which  the  plaintiff  refused  to  do.    The  answer 
then  insists  upon  the  lapse  of  time  and  relies  on  the  statute  of 
limitations. 


464  EQUITY  CASES  IN  THE 

Jpne  1841     Conveyances  between  persons  standing  in  the  lelationi 
Williams  ^^  which  these  parties  did,  are  justly  the  objects  of  sus- 
▼       picion  in  Courts  of  Equity.    An  undue  influence,  either 
Powell,  from  a  blind  confidence  on  the  side  of  a  youth  just  of  age, 
or  awe  and  fear  of  a  former  guardian,  must  often  enter  into 
the  considerations  which  lead  to  such  contracts,  and  in  most 
cases  it  is  almost  impossible  by  evidence  to  make  those  con- 
siderations, though  actually  existing  in  the  bosoms  of  the 
parties,  distinctly  appear.    But  it  would  be  a  public  mischief 
to  encourage  dealings  between  persons  thus  situated,  by  al- 
lowing the  conveyance  to  stand,  unless  actual  unfairness 
should  in  each  case  be  clearly  established;  as  is  the  rule  be- 
tween persons  standing  on  an  equal  footing.    But  contracts 
with  an  heir  for  his  expectancy,  or  with  a  young  remainder- 
man, entitled  after  the  death  of  his  &ther,  for  his  remainder, 
or  by  a  guardian  with  his  ward  just  upon  his  coming  of  age, 
are  all  put  upon  the  same  footing,  and  set  aside  upon  a 
ground  of  public  utility,  and  to  prevent  fraud,  and  not  mere- 
ly to  redress  it,     Twislletan  v.   Griffith^  1  Pr.  Wras.  711; 
Wiseman  v.  Beake,  2  Vern.  121;  Hylton  v.  Hylton,  2  Ves. 
*  jr.  547.    Undue  influence,  produced  by  the  attachment  of 
the  ward  or  obtained  by  the  flattery  of  the  guardian,  is  not 
0    always  necessary  to  vitiate  the  transaction.    There  are  ma- 
ny other  ways,  in  which  a  guardian  may  obtain  an  unequal 
bargain;  from  his  particular  knowledge  of  the  estate  and  its 
encumbrances,  of  the  temper  and  plans  of  his  ward  and  of 
his  necessities.     Therefore,  in  such  cases,  the  guardian  must, 
in  support  of  his  purchase,  shew  that  the  ward  acted  freely, 
without  any  control  or  influence  of  either  kind,  and  that  the 
ofier  came  from  the  yard,  and  without  any  contrivance  of 
the  guardian  to  draw  him  into  making  it,  and  that  the  guar- 
dian did  not  even  take  advantage  of  an  ofler  imprudently 
made  by  the  ward:  at  least  without  fully  communicating  all 
the  guardian  knew,  that  might  enable  the  other  party  to 
judge  correctly  of  his  interests.    In  other  words,  only  a  fair 
and  equal  bargain  between  such  persons  ought  to  stand. — 
'  When,  then,  the  guardian  seeks  the  purchase,  and  obtains  it 
for  much  less  than  the  true  value,  the  court  cannot  hesitate 
to  treat  the  conveyance  merely  in  the  light  of  a  security  for 
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the  money  advanced  by  the  purchaser,  as  if  he  were  a  mort- Jw»  1841 
gagee.    Any  substantial  inadequacy  of  price  in  such  a  c^®j  yjryjjjj^ 
amounts  to  undue  advantage.    Peacock  v.  Evans,  16  Yes«        v 
BIT.     Gowland  v.  De  Faria,  17  Ves.  23.    MedlicoU  v.  O-  P<>^«"- 
Donnellf  I  Ball  and  Beat.  166. 

In  the  present  case  the  evidence  does  not  establish  any  ' 
particular  control  or  influence  held  over  the  plaintiff  by  the 
defendant:  at  least,  not  through  the  medium  of  auction,  fot 
they  were  rather  on  bad  terms,  than  otherwise.  But  it  isr  • 
clear  to  the  points,  that  the  plaintiff  was  a  wild,  thoughtless 
and  thriftless  youth,  and  was  known  and  declared  so  to  b0 
by  the  defendant;  who,  believing  that  the  plaintiff  would  sell 
his  patrimony  at  any  price  he  could  get,  in  order  to  get  a  lit- 
tle ready  money,  took  advantage  of  the  plaintiff's  impatience 
and  imprudence  and  purchased  it  at  a  great  undervalu^^ 
probably  at  a  fourth  or  fifth  of  the  actual  value.  Much  of 
this  is,  indeed,  to  be  collected  from  the  answer;  in  which  the 
defendant  endeavors  to  excuse  himself  upon  the  ground,  that 
the  plaintiff  was  determined  to  sell  at  all  events,  and  that  if 
be  did  not  buy,  some  one  else  would,  and  in  which  the  defen- 
dant does  not  express  even  his  own  belief,  that  he  gave  a  fair 
price  or  any  thing  like  it.  But  upon  the  depositions  the  case 
is  put  beyond  doubt.  It  is  the  opinion  of  three  witnesses,  that 
the  land  assigned  as  the  share  of  the  plaintiff  (696i  acres)  is 
worth  from  $4  to  $5  per  acre,  and  it  is  stated  liiat  the  dowet 
of  Mrs.  Powell  covered  about  half  the  land  (216^  acres)  ly- 
ing on  the  south  side  of  the  river;  and  a  brother  of  the  plain- 
tiff sold  his  share  after  the  division  for  about  23000.  BesideSy 
this  inadequacy  of  price,  gross  as  it  is,  it  appears  by  the  tes- 
timony of  Daniel  Boon,  that  he  owned  laud  adjoining  tfie 
plaintiff^s  tract  on  the  south  side  of  the  river  and  was  desi* 
rous  of  buying  that  part  from  the  plaintiff,  and  in  a  conver- 
sation with  the  defendant  so  informed  him.  That  both  the 
defendant  and  the  witness,  from  their  knowledge  of  the 
plaintiff's  character,  expected  he  would  sell  his  land,  and 
they  agreed  with  each  other  that  Boon  should  buy  for  both 
and  be  keep  that  on  the  south  side  and  the  defendant  have 
that  on  the  north,  at  $^800;  or,  if  the  defendant  should  mako 
the  purchase,  that  Boon  should  have  the  part  he  wished,  on 

18 
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Jnp»  1841  jjjg  game  terms.  Another  witness,  William  B,  Allen,  states 
^llljj„jg  that  he  also  owned  land  adjoining  the  lands  of  the  plaintiff's 
T  father  on  the  south  of  the  river  and  wished  to  get  them; 
PowelL  jj^j  jjjj^^  Qj,  f^yp  months  before  the  plaintiff  made  his  deed 
and  immediately  after  he  came  of  age,  that  the  defendant 
informed  the  witness,  the  plaintiff  intended  to  sell  his  share 
in  his  father^s  land,  and  that  he  wished  to  buy  it;  but  that  the 
plaintiff  would  sell  to  any  other  person  on  better  terms  than 
to  the  defendant,  and,  therefore,  he  pro()osed  to  the  witness  to 
make  the  purct^iseon  their  joint  account;  so  that  the  witness 
should  take  the  land  that  might  be  nllotted  on  the  south  of 
the  river,  and  the  defendant  would  take  that  on  the  north 
side  and  allow  the  sum  of  $1000,  for  it.  These  witnesses 
establish  a  case  of  gross  inadequacy  of  price;  that  instead  of 
advice  to  the  plaintiff  not  to  sell,  there  was  an  industrious 
seeking  of  the  bargain  by  the  defendant,  and  a  plan  to  draw 
the  plaintiff  into  a  sale  to  the  defendant  without  his  being  a- 
ware  of  it — that  there  was  an  unfair  contrivance  to  prevent 
competition  in  the  purchase,  by  uniting  secretly  with  those, 
who  most  probably  wished  to  buy,  upon  an  agreement  to  di- 
vide. And  that,  finally,  the  defendant  got  all  the  land  for  a- 
bout  two  thirds  of  the  price  he  had  authorised  the  witness  to 
give  for  the  two  thirds  of  the  land  the  defendant  wanted. — 
When  to  this  are  added  the  circumstances,  that  apart  of  the 
plaintiff's  land  was  a  reversion  after  his  mother's  dower,  and 
that  tlie  whole  was  subject  to  an  encumbrance  of  which  it 
does  not  appear  the  plaintiff  knew  any  thing  except  from  the 
defendant,  who  admits  he  spoke  of  it  with  apprehension  in 
the  family,  and  does  not  prove  that  he  spoke  truly  of  it  as  it 
was:  the  plaintiff's  case  is  nearly  as  strong  a  one  for  relief  as 
can  be  imagined.  The  anf^wer  states,  indeed,  that  the  defen- 
dant offered  to  rescind  the  contract;  but  that  the  plaintiff  re- 
fused. But  although  the  defendant  states  his  proposition  to 
have  been  made  through  a  mutual  friend,  he  has  failed  to 
furnish  the  testimony  of  that  friend,  or  any  other  person,  to 
establish  the  facts;  and  therefore  they  cannot  be  admitted. 
The  statute  of  limitations  is  not  a  bar;  for  the  bill  was  filed 
within  seven  years  from  the  making  of  the  deed  by  the  plain- 
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tiS;  and  that  alone  is  decisive.     There  must  be  a  decree  for  ^uDe  1841 
the  plaintiff,  and  a  reference  to  take  the  proper  accounts.  "' 

Per  Curiam,  Decree  accordingly. 


WILLIAM  DAVIDSON  v.  JOHN  WOODRUFF. 

When  a  surety  saes  aoo*8urety,  who  has  goaranteed  him,  for  the  wboU 
amount  of  a  debt,  which  the  former  has  paid  for  the  principal,  the  prin* 
oipal  is  excluded  from  being  a  witness  forgthe  oc- surety  to  prove  a  pay* 
ment  by  himself  to  the  surety,  who  sues,  on  the  ground  of  interest-- 
for,  in  addition  to  hlA  liability  to  either  for  the  debt,  he  is  also  liablft 
to  the  co-surety  for  the  costs  incurred  in  the  suit  against  him.  ^ 

This  was  a  cause  removed  from  Mecklenburg  Court  of 
Equity,  at  Fall  Term,  1838,  to  the  Supreme  Court  on  the 
affidavit  of  the  defendant.  The  pleadings  and  proofs  are 
stated  in  the  opinion  of  this  court. 

Barringer^  jD.  F.  Caldwell  and  Alexander  for  theplain^ 

tiff. 
Boyden  for  the  defendant. 

RuFFiN,  C.  J.  In  1832  the  plaintiff  and  the  defendantj 
Woodruff,  for  the  accommodation  of  John  Sloan,  endorsed  a 
note  made  by  Sloan  for  the  sum  of  $1635,  which  was  dis- 
counted at  bank  for  the  benefit  of  Sloan,  who  received  the 
money.  Wh^  application  was  made  to  Woodruff  to  en. 
dorse  the  note,  he  refused;  and,  upon  his  doing  so,  the  plain- 
tiff, Davidson,  also  requested  him  to  give  his  indorsement 
and  agreed  that  he  would  guarantee  the  payment  by  SloaUi 
and  thereupon  Woodruff  indorsed.  Before  the  note  fell  due^ 
Sloan  became  insolvent,  and  Woodruff  paid  the  amounts- 
He  then  instituted  his  action  against  Davidson  oi^  his  guar- 
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Jone  1841  anty,  and,  in  May,  1833,  recovered  a  judgment  for  the  prin- 
Duid      ^*P^'  ^^^  interest  due  on  the  note.    At  that  time  all  the  par- 
T      ties  lived  in  the  village  of  Charlotte,  in  Mecklenbui^  Coun- 
Woodijjff  ty;  but  soon  afterwards  Woodruflf  removed  to  New- Jersey- — 
The  bill  was  filed  in  December,  1836,  and  states,  that,  at  the 
rendering  of  the  judgment,  the  plaintiff  was  much  embar- 
rassed with  debt,  and  had  conveyed  his  property,  which  was 
large,  to  trustees  to  secure  the  payment  of  those  debts;  which 
circumstance  prevented  the  plaintiff  at  law,  "Woodruff,  from 
getting  satisfaction  on  the  executions  issued  on  his  judgment. 
But  that,  recently  before  the  filing  of  the  bill,  Davidson  had 
discharged  the  incumbrances  on  his  estate,  and  that  Wood- 
ruff then  caused  an  execution  to  be  levied  and  was  about  to 
sell.    That,  under  these  circumstances,  he  then  applied  to 
/Sloan  to  know  the  state  of  the  affair;  and,  for  the  first  time 
learned,  from  Sloan,  that  prior  to  the  recovery  of  the  judg- 
ment against  Davidson,  namely,  in  April,  1833,  Sloan  bad 
made  payments  to  Woodrciff,  and  transferred  to  lam  debts 
And  demands  against  other  persons  to  a  greater  value  than 
the  sum  paid  by  Woodruff  on  Sloan's  note,  and  that  those 
payments  and  transfers  were  made  and  accepted  on  the  ex- 
press condition,  that  Woodruff  should  not  proceed  at  law 
against  Davidson,  either  as  a  co-surety  or  upon  his  guaran- 
ty, until  he  had  used  diligent  efforts  to  collect  the  demands 
transferred,  and  had  failed  therein.  The  bill  then  states  that, 
amongst  the  claims  thus  received  by  Woodruff,  was  an  or- 
der drawn  by  Sloan  on  one  Charles  Elms  for  $100  in  favor 
of  Woodruff,  and  also  "  the  interest  of  said  Charles  Elms  in 
the  estate  of  one  George  Bamett,  deceased,  late  of  South  Ca- 
rolina, which  interest  was  of  the  value  of  $2000:"     That 
there  were  also  many  other  claims,  of  which  the  said  Sloan 
^    took  a  list  or  schedule,  which,  as  Sloan  informed  the  plain- 
tiff, he  had  lost,  and  that  therefore  the  plaintiff  cannot  speci- 
fy any  other  of  the  said  claims  or  their  value.    The  bill  then 
charges,  that  Woodruff  concealed  from  the  plaintiff  the  pay- 
ments and  assignments  aforesaid  and  the  agreement  with 
Sloan,  with  the  intent  to  prevent  him  from  making  a  defence 
at  law;  and  that  the  plaintiff  was  wholly  ignorant  of  any  of 
those  matters,  until  a  very  short  time  before  the  filing  of  the 
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bill;  and  that  the  plaintiff  is  informed  by  Sloan  and  believes,  June  1841 

that  Woodruff  has  either  received,  or  might  with  reasonable  TTZZ 

.      ,        ,  ^     .  Davidson 

dihgence  have  received,  a  larger  sum  on  the  assignments       y 

from  Sloan  than  would  have  satislSied  his  judgment.      The  Woodruff 
billy  therefore,  seeks  a  discovery  of  the  debts  assignedi 
what  has  been  received  on  them,  and  the  steps  taken  on 
them,  and  their  present  condition;  and  for  an  injunction  and 
general  relief. 

The  answer  of  Sloan  admits  all  the  charges  of  the  bill. 
That  of  Woodruff  admits  the  statemeiUs  in  the  bill  in  refer- 
ence to  the  indorsing  of  the  note,  the  plaintiff 's  guaranty, 
Sloan's  insolvency,  and  the  taking  of  the  judgment  at  law. 
But  it  decies  positively  and  directly,  that  Sloan  ever  made 
any  assignment  or  conveyance  of  property  or  securities,  in 
satisfaction  or  security  of  the  judgment  or  the  demand  on 
which  it  is  founded,  except  an  order  on  Elms;  or  that  this 
defi^ndant  ever  made  any  agreement  with  Sloan,  upon  that  or 
any  other  consideration,  not  to  sue  the  present  plaintiff  on 
his  guaranty  and  collect  the  money  from  him.  The  answer 
admits  that  Sloan  proposed  to  place  in  this  defendant's  hands 
some  demands,  to  be  collected  and  applied  to  the  payment  of 
bis  debt,  among  which  was  one  relating  to  the  estate  of  one 
George  Barnet.  But  this  defendant  denies  that  he  knows 
the  character  or  value  of  that  claim  or  of  any  one  of  the  oth- 
ers, or  that  he  ever  agreed  to  take  them.  On  the  contrary, 
the  answer  states,  that  this  defendant  only  consented  to  shew 
them  to  his  counsel  and  take  his  advice  on  them — being  wil- 
ling to  accept  them,  if  worth  any  thing;  and  that  he  did 
shew  them  to  his  counsel;  and  was  informed  that  they  were 
bad  and  not  collectable,  and  was  advised  not  to  take  them; 
and  that,  thereupon,  this  defendant  desired  the  counsel  (a  gen- 
tleman of  the  bar,  since  dead)  to  return  the  papers  to  Sloan, 
and  it  was  done.  The  answer  admits  that  Sloan  gave  this 
defendant  an  order  on  C.  Elms  for  8100,  on  account  of  thid 
debt;  but  it  denies  that  Elms  paid  any  thing  on  the  oider,  and 
states  that  he,  this  defendant,  left  it,  with  other  papers,  in 
this  State,  when  he  removed  to  New  Jersey;  and  the  an* 
swer  then  avers  that  the  order  on  Elms  was  the  only  claim 
ever  received  from  Sloan  by  this  defendant,  and  denies  that 
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Jane  1841  this  defendant  ever  concealed  from  the  plaintiff  any  part  of 

r7"TT       the  transactions  between  him  and  Sloan. 

T  Upon  the  coming  in  of  the  answers,  the  court  dissolved 

Woodruflf  ^|je  injunction  as  to  all  except  2100,  being  the  amount  of  the 
order  on  Elms,  and,  as  to  that  sum,  directed  the  plaintiff  to 
have  credit  on  the  judgment;  to  which  the  defendant  sub- 
mitted. The  plaintiff  then  replied  to  the  answer  of  Wood- 
ruBT,  and  the  cause  stood  over  as  upon  an  original  bill,  and, 
proofs  having  been  taken,  the  cause  was  set  for  hearing  and 
transferred  to  this  cfturt. 

Among  the  plaintiff's  proofs  is  the  deposition  of  Sloan, 
the  principal  debtor,  taken  under  an  order,  subject  to  all  just 
exceptions.  It  is  objected  to  on  the  part  of  the  defendant; 
and  the  first  question  in  the  case  is  upon  that  objection.  In 
the  opinion  of  the  court,  Sloan  is  not  a  competent  witness  be- 
tween these  parties,  to  establish  satisfaction  made  to  bis  co- 
defendant.  He  could  not  have  been  a  witness  on  the  trial  at 
law,  for  that  purpose,  because  his  liability  to  Davidson  was 
for  more  than  that  to  Woodruff.  To  the  former  he  would 
be  liable  for  the  debt  and  the  costs  of  that  action  paid  by  his 
surety,  while  to  the  latter  he  is  liable  for  the  debt  only.  Now, 
the  present  proceeding  is  but  a  new  trial  in  another  forum, 
upon  the  ground  that  the  plaintiff  lost  his  defence  at  law. 

The  other  material  evidence  is  an  order  of  Sloan  on  Elms 
to  pay  Woodruff  the  sum  of  $100,  and  a  receipt  dated  April^ 
1833,  given  by  Woodruff  to  Sloan  for  that  order,  to  be  ap- 
plied to  Sloan's  note  taken  up  by  Woodruff;  and  the  deposi- 
tion of  Charles  Elms.  It  does  not  appear  from  which  side 
the  order  on  Elms  comes:  whether  Elms  produced  it,  or 
whether  it  was  found  among  the  papersof  Woodruff  or  those 
of  his  deceased  counsel .  It  has  on  it  an  acceptance  by  Elms, 
but  no  receipt  from  Woodruff,  nor  any  cancellation. 

The  Witness  Elms  states,  that  in  1821  or  1822,  or  1823, 
he  was  very  largely  indebted  for  merchandise  to  one  Good- 
man of  Charleston,  in  South  Carolina,  and  confessed  judg- 
ment thereon  for  upwards  of  thirty  thousand  dollars;  and,  by 
way  of  collateral  security,  assigned  to  the  creditor  bonds  and 
notes  to  an  amount  somewhat  exceeding  $20,000:  That 
Goodman  collected  npon  the  assigned  elaims  about  the  sum 
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of  $10,00Q;  and  that,  after  applying  that  sum  and  other  pay-  J«e  ^841 
ments  made  by  the  witness,  there  remained  a  balance  due  on  ^^^.^ 
the  judgment  of  $9000,  or  upwards:  That  Goodman  him-  ▼ 
self  failed  in  1825,  and  made  an  assignment  to  a  trustee  for  Woodruff, 
his  creditors;  but  that  Goodman  and  his  trustee  wrote  to 
him,  Elms,  that  they  still  held  of  the  assigned  claims  about 
210,000  or  $12,000;  and  that,  if  Elms  would  pay  $1000,  on 
the  debt  to  them,  they  would  acknowledge  satisfaction  of 
the  judgment  against  him,  and  also  resign  to  him  all  the  re- 
maining and  uncollected  notes  or  securities.  He  then  states 
that  in  the  latter  part  of  1832,  beting  indebted  to  John  Sloan 
about  $2500,  and  also  to  Robert  Watson  upwards  of  $2000, 
he  transferred  to  Sloan  and  Wat&on,  as  a  security  for  their 
debts,  all  his  interest  in  the  debts  originally  assigned  to 
Goodman,  and  handed  them  over  the  letter  from  Goodman 
and  his  trustee;  and  alsojtransferred  or  assigned  to  them  "  a 
bunch  of  promissory  notes  in  the  hands  of  Thomas  M'Clure 
in  Chester,  South  Carolina,  amounting  to  about  $1200,  sub- 
ject to  the  payment  of  about  $50;"  and  also  transferred  all 
the  interest  in  the  estate  of  George  BarneH,  late  of  South  Ca- 
rolina, deceased,  which  Elms  had  on  the  husband  of  a 
sister  of  said  George;  and  that  said  estate  consisted  of  land 
and  a  wagon  and  team  and  other  chattels,  of  the  value,  alto- 
gether, of  $2000,  but  that  the  motiier  of  said  George  had  a 
life  estate  in  the  land,  and  that  she  and  the  re^t  of  the  fami- 
ly removed  to  Tennessee  in  1833.  The  witness  then  enu- 
merates several  of  the  debts  transferred  to  Goodman^  which 
he  thinks  were  good;  but  he  is  unable  to  say,  whether  any  oi 
tbem  were  among  those  which  Goodman  had  not  collected 
and  still  held,  as  stated  by  him  and  hi»  trustee. 

This  witness  then  states,  that  he  accepted  and  afterwards 
paid  in  1833,  to  Woodruff  the  order  drawn  on  him  by  Sloan 
for  $100.  When  WoodrufT  presented  that  order,  the  witness 
states,  that  Woodruff  consulted  him  on  other  papers,  which 
Sloan  had  offered  to  give  him,  and  asked  him,  whether  tht 
papers,  he,  the  witness,  had  let  Sloan  have  were  good  or  not, 
and  was  informed  by  the  witness,  that  some  of  them  could 
be  collected  if  proper  exertions  weie  made.  And  that  Wood- 
ruff subsequently  informed  the  witness^  that  he  had  got 
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June  1841  Sloan's  right  to  these  papers  and  was  to  use  all  cxtetions  to 
Davidson  ^^''^^*  them,  before  he  could  go  on  Davidson  the  plaintiff 

T  The  other  evidence  consists  of  the  depositions  of  two  per- 

Woodruff.  sQQg^  i^jjQ  guy  ii^^i  (jjQ  father  of  George  Bamett  had  a  lease 
for  years  of  some  Indian  lands',  containing  between  two  and 
three  hundred  aeries  and  worth  Z  or  $i  per  acre,  and  that  he 
left  a  widow  and  six  children,  and  George  claimed  the  land 
after  the  death  of  the  widow,  and  if  he  was  so  entitled,  his 
estate  would  be  worth  perhaps,  f  1500;  but  that  he  died  iu 
1831,  and  the  mother  and  the  family  except  Mrs.  Elms,  re- 
moved before  1833  to  the  western  part  of  Tennessee,  where 
themothercarriedall  the  personal  property,  and  where  she 
is  still  living. 

Upon  this  evidence  the  court  iis  constrafnedtosay,  that  the 
plaintiff  is  not  entitled  to  relief,  against  the  direct  and  precise 
denials  in  the  aiaswer,^  that  Woodruff  had  received  any  mo- 
ney on  the  supposed  assignments  to  him,  or  that  he  had  ever 
recerved  from  Sloan  such  assignments  or  any  such  secu- 
rity, excepting  only  the  order  for  $100.  The  contrary  is  not 
pointedly  stated  in  Elms'  deposition.  He  does  not  profess  to 
have  any  personal  knowledge  of  the  transaction,  whatever  it 
was,  betweeu  Sloan  and  Woodruff.  He  ^nly  speaks,  from 
recollection,  of  what  he  thinks  Woodruff  said,  after  consult- 
ing him  in  respect  of  the  claims  he  had  transferred  to  Sloan 
and  Watson.  He  was  not  only  not  present  at  the  negotiation 
between  Sloan  and  Woodriff,  but  he  does  not  profess  to  have 
seen  any  assignment  by  Sloan,  nor  even  hia  own  assignment 
to  Sloan  and  Watson,  in  the  possession  of  Woodruff.  It  is 
easy,  therefore|-for  him  to  mistake  the  statement  by  Woodruff 
ot  Sloan's  proposition  or  offer,  as  a  statement  of  a  final  arrange- 
ment. Besides,  the  witness,  although  not  excluded  by  inter- 
est, is  under  a  strong  bias  to  make  these  claims  effectual  to 
Sloan  in  payment  to  Woodruff,  because  thereby  be  may,  with 
a  better  face,  insist  on  them  as  n  payment  from  hioiself  to 
Sloan  and  Watson.  There  are  other  circumstances  of  strong 
suspicion,  that  the  witness  either  mistook  the  statement  of 
Woodruff  or  misrepresented  it.  In  the  first  place,  the  delay 
in  filing  this  bill  and  setting  up  the  supposed  assignment, 
forcibly  corroborates  the  statement  of  the  answer. 
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It  is  $^d  in  tl^e  bill,  that  the  plaintiff  was  not  inforined  of  ^Vom  1841 
the  alleged  assignments,  uptii  just  before  the  bill  was  filed.  ^[[^[^flfoT 
Admit  it;  and  there  seems  to  be  the  stronger  reason  for  hold  •  ▼ 
iog  the  information,  thus  received  by  him,  to  be  untrue.  It  Woodraff. 
would  be  hardly  credible,  apou  explicit  and  unbiasssed  evi- 
dence, that  Sloan  should  have  had  such  a  transaction  witb 
Woodruff  and  made  the  alleged  stipuhilion  to  protect  his 
friend  David^n,  until  Woodruff  had  failed,  after  a  trial,  to 
receive  his  debt  out  of  the  chaims  assigned,  and,  yet,  that  he 
should  not  for  nearly  four  years  have  infi>rmed  that  very 
friend  of  the  care  he  had  taken  o£  his  interest,  although  the 
parties  lived  in  the  same  villiage.  The  silence  of  Sloan  up- 
on that  point,  Co  say  nothing  of  riiat  ol  Elms  and  Woodruff^ 
affords  a  sirong  presumption,  that,  although  he  may  have  of- 
fered such  a  transfer,  yet  it  was  never  completed.  Then 
that  presumption  is  ftirlher  fortified  by  the  circumstancei- 
that  not  one  of  the  claims,  supposed  to  have  been  assigned, 
is  traced  by  any  other  person  to  Woodruff's  hands;  nor  any 
dealing  shewed  with  ode  of  them,  by  him  at  any  time;  nor 
even  an  enquiry  made  by  him  except  from  Eims^  He  could 
have  na  motive  to  accept  them,  merely  to  suppress  them. 

Moreover,  if  such  an  assignment  had  been  made,  we  can- 
not doubt  that  some  permanent  acknowledgment  of  the  re- 
ceipt of  the  papers  by  Woodruff,  and  of  the  ternas,  would 
have  been  taken.  We^find  that  Sloan  took  a  receipt  for  the 
glQO— not  which  he  paid,  but  for  which  he  gave  an  order 
on  Elms,  and  yet  it  is  suggested  that  he  assigned  demands 
totheamount  of  many  thousand  dollars,  to  the  surplus  of 
which  he  would  be  entitled,  without  the  smallest  scrip  to 
shew  it.  Again,  the  worthlessness  oi  the  eiaiais,  obvious  to 
any  man  of  even  a  slight  knowledge  of  business,  repels  the 
belief  thai  Woodruff  could  haVe  entered  into  the  supposed  a- 
greement,  or^  indeed,  accepted  tb^  assignment  upon  any 
terms  interfering,  with  his  immediate  recourse  on  Davidson. 
The  value  of  the  claims  for  ten  or  twelve  thousand  dollars, 
held  by  Goodman^s  assignee,  may  be  readily  inferred  from  the 
acknowledged  facts,  that  they  had  been  s6  hefd  for  Can  or 
twelve  years,  and  that,  no  doubt,  in  answer  to  an  enquiry 
from  Elms  as  to  the  state  of  the  debt  he  owed  themj  they  in«' 
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Jone  1841  form  him,  that  for  $1000  they  will  not  only  give  up  those 
Da?id8<m  ^'^^°^  ^^^  ^^^^  the  judgment  against  Elms  himself,  on  which 
Y      a  balance  of  upwards  of  $5000  was  due.    To  use  the  mildest 
Woodruff,  term,  it  is  not  probable  that  Woodruff  would  undertake  to  pay 
those  persons  the  sum  of  $1000,  for  the  sake  of  getting  pos- 
session of  securities  in  South  Carolina,  on  which  persons,  re- 
siding there,  had  not  been  able  to  realize  a  cent  in  so  long  a 
period.    The  same  may  be  said  of  what  the  witness  calls  a 
"bunch  of  notes"  in  the  hands  of  McClurft  in  S.  C,  on  whom 
does  not  appear,  for  $1200,  pledged  for  $50,  but  at  what 
time  does  not  appear.    The  very  circumstance  of  pledging 
notes  to  such  an  amount  for  so  paltry  asum  as  $50,  and  with- 
out  specifying  the  debtors,  assures  one,  that  they  could  not 
have  been  worth  looking  after;  especially,  as  no  evidence 
is  given,  that  a  single  one  of  the  debtors,  or  of  those  whose 
liotes  Goodman  held,  was  in  1833,  or  at  any  time  since,  sol- 
vent.   The  evidence  is  equally  deficient  in  establishing  such 
a  value  for  Elms'  share  of  Bamett's  property,  as  would  induce 
the  belief  that  it  was  worth   prosecuting.      His  father's  will 
is  not  shewn,  to  establish  his  right  to  the  land.    But  even  if 
it  belonged  to  him  after  the  death  of  the  mother  and  he  died 
intestate  and  owed  no  debts,  the  share  of  Elms  and  wife 
would  be  worth  only  between  two  or  three  hundred  dollars; 
for  the  possibility  of  recovering  which  Woodruff  would 
have  hardly  undertaken  to  go,  first,  to  South.  Carolina  and 
then  to  the  Western  District  of  Tennessee. 

Impugned  as  the  testimony  of  the  single  witness.  Elms,  i^ 
by  those  concurring  circumstances,  and  corroborated  as  the 
statements  ofthe  answer  are  by  them,  the  latter  must,  accor- 
ding to  the  law  of  this  court,  prevail. 

We  cannot  believe  or  say,  that  the  alleged  assignments 
were  made  to  the  defendant  Woodruff;  and,  th^efoie,  as  to 
every  thing  except  the  sumof  $10(^  already  decreed  to  the 
plaintiff,  the  bill  must  be  dismissed,  and  with  costs  to  thede- 
iendant  Woodruff. 

Per  Curiam,  Decree  accordingly. 
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FRANCIS  N.  WADDELL  AND  WIFE  v.  JOHN  L.  HEWITT. 

When  two  partiM  meet  to  conelade  a  eontraot  for  the  pnrehaee  ef  iaod,  J^neI841 
and,  the  deed  being  present,  one  saya  *^1  offer  this  deed  to  yon,*'  and  * 
the  otb6rreplies,«*IaocepV  this  amoanU  to  adelifery,  although  the 
deed  does  not  pass  from  the  hand  of  the  one  to  that  of  the  other,  hot 
remaiaa  in  the  poeaesaion  of  a  third  person,  the  friend  and  agent  of 
each. 

This  cause  was  transmiUed  by  conseat  of  parties  to  the 
Supieme  Court  for  hearing,  from  Orange  Court  of  Equity,  at 
Spring  Term,  1841.  The  pleadings  and  proofs  are  to  be 
found  in  the  opinion  delivered  in  this  court. 

Winsion  and  Iredell  for  the  plaintifis. 
Norwood  for  the  defendant. 

RuFFiN,  C.  J.  In  the  latter  part  of  the  year  1838  the 
plaintiflT,  P.  N.  Waddell,  made  a  parol  contract  with  the  de^ 
fendant  for  the  sale  of  a  plantation,  situate  on  the  Cape  Fear 
river,  near  Wilmington,  of  which  the  plaintiff  and  bis  wife 
in  her  right  were  seized  in  fee.  The  price  was  ^4000,  paya- 
ble in  four  equal  instalments;  of  which  the  first  was  to  be 
paid  on  the  first  of  January,  1839,  upon  receiving  a  deed,  and 
the  other  three  to  be  paid  on  the  1st  of  January,  1840,  1841 
and  1842,  and  for  the  same  the  defendant  was  to  execute  his 
bonds  with  approved  personal  security.  Under  this  contract 
the  defendant  took  possession  immediately,  with  the  consent 
of  the  plaintiflf:  and  on  the  1st  ol  January,  1839,  he  paid  to 
the  agent  of  the  plaintiff  in  Wilmington,  (the  plaintiff  him- 
self residing  in  Orange,)  the  first  instalment  of  $1000.  At 
that  time  the  plaintiff  was  absent  from  the  State  on  a  journey 
to  Louisiana,  and  it  was  agreed  between  his  agent  and  the 
defendant,  in  order  to  avoid  any  inconvenience  or  risk  to  the 
defendant  from  the  death  of  the  plaintiff,  that,  the  a^nt 
should  not  pay  over  the  money  until  the  plaintifi  should  re. 
turn,  and,  together  with  his^  wile,  make  the  defendant  a  deed. 
The  plaintiff  did  return  in  the  succeeding  summer,  and  on 
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Jane  1841  the  15th  of  August,  1839,  be  and  his  wife  executed  a  con- 
^^jj  ,.  veyance  to  the  defendant,  by  bargain  and  sale,  which  they 
T  duly  acknowledged  before  a  Judge,  so  as  to  make  the  deed 
'  Hewiu,  effectual  against  the  wife;  and  the  plaintiff  sent  it  to  his  agent 
with  directions  to  deliver  it  to  the  defendant,  and  to  receive 
his  bonds,  according  to  the  contract,  for  the  residue  of  the 
purchase-money.  The  agent,  W.  C.  Lord,  shortly  thereaf- 
ter offered  the  d^  to  the  defendanti  who  objected  to  it  on 
the  grounds,  thai  Mrs.  Waddell  had  not  Joined  her  husband 
in  the  warranty,  and  that  it  did  not  describe  the  lands  by 
comers,  course,  and  distance,  but  only  by  its  name  of  "Bu- 
ehoi,"  and  by  calling  for  the  lines  of  the  adjoining  pioprie- 
tors.  For  these  reasons  the  defendant  declined  receiving  the 
i^d.  After  further  conferences,  the  defendant  requested 
Lord  to  let  him  have  the  deed  to  lay  before  counsel;  and  for 
that  purpose  the  deed  was  delivered  to  the  defendant,  who, 
jailer  consulting  counsel,  still  expressed  his  dissatisfaction, 
and  returned  the  deed  to  Lord  as  the  plaintiff*s  agent 

The  controversy  between  the  parties  is,  whether  the  deed 
in  question  ^as  subsequently  accepted  by  the  defendant,  so 
as  thereby  to  execute  the  parol  contract  of  sale  or  not  Th« 
bill  states  that  it  was  thus  accepted  in  December,  1839;  and 
that  thereupon  the  defendant,  in  discharge  ofthesebond  pay^- 
inent,  gave  to  the  plaintiff  a  bond  on  one  Gibbs,  and  offered 
his  own  two  notes  for  the  remaining  instalments;  but  that, 
npon  the  plaintiff  mentioning  that  he  was  entitled  to  sureties 
oQ  those  two  notes,  the  defendant  said  be  would  procare 
them  and  return  the  notes,  when  completed,  to  Lord,  the  Ar- 
gent; and  that,  in  the  mean  while,  it  was  agreed  that  the  de- 
fendant should  leave  the  deed  in  the  possession  of  Lord,  as  a 
security  to  the  plaintiff  for  the  compliance  of  the  defendant 
The  bill  then  states  that,  upon  the  completion  of  this  ar- 
rangement, the  plaintiff  returned  Gibbs'  bond  to  the  defen. 
dant,  upon  the  understanding  that  the  defendant's  own  note 
should  be  fully  executed  by  the  sureties  in  a  few  days,  and 
that  then  all  three  should  be  re-delivered  together.  And  the 
bill  further  chaises,  that,  by  the  direction  of  the  defendant, 
the  deed  was  kept  by  Lord,  as  a  security  lo  the  plaintiff  until 
the  residue  of  the  purchase  money  should  be  paid  or  secur- 
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ed,  as  stipulated.       The  defendant, 'however,  did  nothing  ^^^^l^^^ 
more  in  the  business;  and  in  the  month  of  January  follow-  vy^j^gn 
iug  he  gave  notice  that  he  should  not  give  his  notes,  and  a-       t 
bandoned  the  premises  and  instituted  suit  against  Lord  for  ^•''^*** 
the  $1000,  that  had  been  paid. 

The  bill  was  filed  in  February,  1840,  and  prays  that  the 
land  may  be  declared  to  be  a  security  for  the  three  last  in. 
stalments  of  the  purchase  money,  and  that  the  defendant 
may  be  decreed  to  perform  his  agreement  by  assigning  and 
delivering  Gibbs'  bond,  and  executing  his  own  notes  with 
sufficient  sureties;  and  that,  in  default  of  payment  of  the 
monies  then  due,  or  as  they  might  fall  due,-  the  same  should 
be  raised  out  of  the  land  by  sale  or  otherwise;  and  for  gene- 
ral relief. 

The  answer,  after  admitting  that  Lord  had  delivered  the 
deed  to  the  defendant  to  enable  him  to  have  the  opinion  of 
counsel  on  it,  and  that  he  returned  it  to  Lord  with  ob- 
jections, denies  that  the  deed  was  ever  delivered  to  the  de- 
fendant in  any  other  manner  or  for  any  other  purpose,  or 
that  he  at  any  time  expressed  himself  satisfied  with  the  deed, 
or  accepted,  or  agreed  to  accept  it.  The  answer  denies  that 
the  defendant  passed  Gibbs'  bond  to  the  plaintiff  as  a  payment^ 
and  states  that,  at  the  time  alluded  to,  the  defendant  in- 
formed the  plaintiff  of  his  objections  to  the  deed,  but  stated 
to  him  that,  upon  getting  a  good  deed,  he  was  ready  to  direct 
the  1000  dollars,  then  deposited  with  Lord,  to  be  paid  over, 
and  to  give  Gibbs'  bond,  due  January  1st,  1840,  for  the  se- 
cond payment,  and  to  execute  his  own  bonds  for  the  residue; 
and  that  Waddell  said,  be  would  take  Gibbs'  bond,  if  it 
would  answer  as  a  payment  to  certain  creditors  of  his  in 
Wilmington,  and  requested  the  defendant  to  put  the  bond  in 
bis  possession,  that  he  mi^ht  submit  it  to  those  creditors. 
The  answer  states  that  Gibbs'  bond  was  delivered  to  Waddell 
for  that  purpose,  and  tor  that  only;  and  that,  after  going  out 
with  it,  be  returned  and  said  that  it  would  suit,  and  then 
gave  it  back  to  the  defendant;  and  it  is  then  further  stated, 
that  Lord  wrote  two  notes  for  the  residue  of  the  price,  and 
that  the  defendant  signed  them  and  took  them  for  the  pur- 
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Jane  1841  pose  of  procuring  their  execution  by  some  person   as  his 

Waddell  8"^^y- 

T  The  answer  avers  that  no  part  of  the  contract  was  then 

Hewitt,  considered  as  comp'eted;  but  that  the  understanding  was, 
that  Waddell  should  make  another  and  proper  deed,  and 
that  as  soon  as  the  defendant  should  be  satisfied  as  to  the  ti- 
tle, he  would  deliver  Gibbs'  and  his  own  bonds,  and  not  oth- 
erwise. And  the  answer  further  denies  that  the  defendant 
delivered  the  deed  to  Lord  as  a  security  for  the  plaintiff,  or 
that  he  ever  had  it  in  possession  excepting  only  for  the  pur- 
pose of  submitting  it  to  counsel.  The  answer  then  insists 
that  as  the  contract  was  not  in  writing,  it  is  void  and  cannot 
be  enforced  under  the  act  of  1819. 

The  deed  of  August,  1839,  is  identified  by  and  annexed  tp 
the  depositions  of  William  C.  Lord  and  Alexander  Anderson, 
who  are  the  material  witnesses  in  the  cause.  The  former, 
after  stating  the  terms  of  the  original  contract,  the  offer  of 
the  deed  to  the  defendant  by  him  as  the  agent  of  the  plain- 
ti^  and  the  refusal  of  it  in  the  summer  or  autumn  of  1839, 
as  already  set  forth,  then  deposes,  that,  upon  information  giv. 
en  by  him  of  that  refusal  to  Waddell,  the  latter  came  to  Wil- 
mington in  December,  1839|  and  had  several  interviews  with 
Hewitt  in  the  presence  and  at  the  office  of  the  witness,  upon 
the  subject  of  the  execution  of  their  contract;  that  at  first 
Hewitt  insisted  on  his  former  objections  to  the  deed  then  in 
the  possession  of  the  witness;  but  that,  after  several  confer 
ences,  Hewitt  agreed  to  accept  the  title  and  deed  as  it  was- 
After  having  done  se,  Hewett  requested  the  plaintiff  to  take 
a  bond  on  R.  Gibbs  for  the  next  payment;  and  to  that  the 
plaintiff,  after  ascertaining  that  he  could  use  the  bond  with- 
out loss,  assented  on  his  part.  Hewitt  then  requested  the 
witness  to  write  notes  for  the  two  remaining  payments^  to  be 
executed  by  Hewitt  and  one  Godwin,  to  whom  the  defend- 
ant said  he  would  apply  to  become  his  surety;  and  the  wit- 
ness did  so,  and  Hewitt  signed  the  notes  and  took  them,  to 
obtain  Godwin's  signature. 

The  witness  further  states,  that  Waddell  informed  the  de- 
fendant that  he  had  at  home  the  title  papers  for  the  land, 
from  which  he  could  obtain  the  metes  and  bounds,  and  a- 
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greed  that  he  would  at  any  time  furnish  them  to  the  defend-  Jan«  1941 
ant,  that  he  might  have  the  land  surveyed,  and  also  would,  ~^^^j^ 
at  any  subsequent  time,  execute  such  farther  title  as  Hewitt  ▼ 
might  wish.  Hewitt  then  expressed  himself  satisfied,  and  Hewitt, 
said  he  was  glad  the  matter  was  arranged,  and  sorry  he  had 
put  Waddell  to  the  trouble  of  coming  from  Orange.  Wad- 
dell  then  expressed  the  wish  to  return  home;  and  said  that, 
as  the  business  was  then  settled,  he  supposed  it  was  unne- 
cessary for  him  to  wait  for  Hewitt's  return  from  Godwin's, 
who  lived  in  the  country;  to  which  the  other  party  assented. 
The  defendant  then  delivered  to  the  witness  Gibbs'  bond  in 
payment,  and  promised  to  bring  him  the  other  notes,  duly 
executed,  in  a  few  days;  and  Waddell,  after  directing  the  ap- 
plication of  the  bond  of  Gibbs  and  the  other  funds,  left  Wil- 
mington for  his  residence.  Three  or  four  days  afterwards, 
the  witness  states  that  Hewitt  came  to  him  without  having 
obtained  Godwin's  signature,  and  proposed  to  give  another 
person  for  his  endorser;  to  which  the  witness  assented;  and 
the  defendant  went  away  for  the  purpose  of  getting  the  sig- 
nature of  this  last  person.  In  the  course  of  a  few  hours, 
however,  he  returned  to  the  witness  without  the  signature, 
and,  after  again  alleging  that  the  title  was  not  good,  declined 
doing  any  thing  further  iu  the  matter;  upon  which  the  wit- 
ness, after  stating  to  him  that  Gibbs'  bond  had  been  received 
as  a  payment  only  on  the  understanding  that  the  other  two 
bonds  should  be  executed  by  good  sureties  and  delivered, 
returned  Gibbs'  bond  to  the  defendant,  and  gave  him  notice 
that  he  would  be  looked  to  for  a  payment  in  cash  on  the  1st 
of  the  next  month,  of  the  $1000  that  would  be  then  due.^ 

Alexander  Anderson  states,  that  Waddell  was  indebted  to 
him  and  another  person  in  Wilmington,  and  that  in  Decem- 
ber, the  plaintiff  and  the  defendant  came  together  to  him  to 
ascertain,  whether  the  note  of  R.  Gibbs  would  be  received 
by  his  creditors  as  a  payment  from  Waddell;  that  Hewitt  sta- 
ted, that  he  was  then  making  Waddell  a  cash  payment  on 
the  purchase  of  the  Buchoi  plantation,  and  that  said  bond 
was  equal  to  cash,  as  Mr.  Gibbs  had  promised  to  pay  it  on  the 
1st  day  of  January  next  ensuing,  or  out  of  the  first  rice  he 
sent  to  market;  and,  that  upon  the  statement  being  made  by 
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Janel84lHeiriU,  the  witness  agreed,  that  shoald  Waddell  offer  that 
Waddell  ^^^t  ^^  should  be  received;  and  then  the  parties  went  away 

T  on  their  return  to  Lord's. 
Hewiiu  tphe  testiipony  of  Mr.  Lord  sustains,  we  think,  the  state- 
ments of  the  bill  upon  the  poiut  of  the  delivery  of  the  deed 
to  the  defendant,  or  rather  of  his  acceptance  of  it,  as  being 
in  the  hanas  of  Lord  for  him,  which  is  tantamount  to  a  de- 
livery to  himself  personally.  Were  not  the  statements  of 
the  answer  upon  this  subject  in  opposition  to  those  of  the 
witness,  there  would  be  no  hesitation  in  declaring  the  fiict 
to  be  as  stated  by  the  witness.  It  is,  however,  the  settled  lav 
cf  the  court,  that  the  answer,  so  far  as  it  is  responsive  to  the 
bill,  is  evidence  for  the  defendant,  unless  upon  its  face  it  be 
false,  or  contradictory,  or  evasive,  or  be  contradicted  by  two 
witnesses,  or,  at  least,  by  one,  corroborated  by  circumstances. 
It  might,  indeed,  be  questioned,  whether  this  case  comes 
within  the  rule.  The  bill  is  not  brought  for  specific  execu- 
tion of  a  contract  of  sale;  but  rather  to  enforce  a  security,  by 
way  of  a  kind  of  equitable  mortgage,  created  by  the  deposit 
of  this  deed  with  the  plainfiffor  his  agent.  The  gist  of  the 
case,  therefore,  is  the  deposit  of  the  deed,  and  its  delivery  and 
acceptance  only  come  in  incidentally.  But  supposing  the 
case  to  come  ftrily  within  the  rule  alluded  to,  as  probably,  it 
does,  it  seems  to  the  court,  that,  judicially  speaking  and  giv- 
ing to  the  answer  all  the  weight  it  can  c)aim  upon  artificial 
principles,  the  decree  must  be  according  to  the  statement  of 
the  witness  and  not  according  to  that  of  the  party.  In  this 
point  of  view,  it  is  essential  to  ascertain,  whether  the  deed 
was  accepted;  for,  if  it  was  not,  the  contract,  as  an  executory 
parol  one,  is  void  under  onr  statute  of  frauds.  We  think 
there  was  a  delivery  and  acceptance — though  certainly  the 
point  might  be  clearer  than  it  is. 

Lord  states  precisely  and  positively,  that  the  defendant,  as 
the  result  of  the  conferences  in  December,  1839,  accepted 
the  title  and  deed  as  it  waSr  Now,  this  was  in  the  office  of 
Lord  and  with  a  knowledge  that  the  deed  had  been  already 
acknowledged  by  the  vendor  and  his  wife,  and  that  Lord  had 
it  there  for  the  use  of  the  defendant.  Each  party  express* 
ed  himself  as  considering  their  preceeding  misunderstand- 


SUPREME  COURT  OF  NORTH  (^AROIJNA.  4S1 

ing  settled  and  pleased  that  it  was  settled.  Now,  the-funeis^l 
only  misunderstanding  that  had  existed  was,  whether  ^^j^^j^" 
the  defendant  should  accept  that  deed.  When  he  de-  v 
termined  to  accept  it,  the  deed  being  then  present,  and  H«''»"' 
promised  to  make  a  payment  in  Gibbs'  bond  in  anticipaiioil 
of  the  instalment  that  would  be  due  the  succeeding  month, 
nothing  less  can  be  understood  than,  that  the  parties  then  coii< 
sidered  that  Waddell  had  done  all  in  relation  to  that  deed, 
that  he  was  to  do,  or  could  do.  When  Waddell  said,  <'I 
offer  this  deed  to  you,"  and  the  other  replied,  "I  accept  it,''  it 
amounted  to  a  delivery,  although  it  did  not  pass  from  the 
hand  of  the  one  to  that  of  the  other.  It  was  out  of  WaddelFs 
hands  and  control;  and  must,  therefore,  be  considered  as  de- 
livered. It  is  true  that  Lord  was  Waddell's  agent;  but  after 
that  transaction,  he  was  not  his  agent,  to  deliver  the  deed, 
but  merely  to  keep  it,  as  a  deed  belonging  to  Hewitt,  for  the 
purpose  of  compelling  Hewitt  to  pay  or  secure  a  balance  of 
the  purchase  money.  The  answer,  indeed,  denies  that  the 
defendant  did  pass  Gibbs'  bond  to  the  plaintiff,  even  condi- 
tionally. But  it  admits  there  was  a  proposition  to  that  effect, 
and  that  notes  were  drawn  for  the  defendant  and  his  sureties 
to  give.  Why  was  that  done?  The  witness  says,  it  was,  be- 
cause the  defendant  was  satisfied,  and  had  accepted  the  deed^ 
and  was  proceeding  to  fulfil  the  contract  on  his  part.  The 
answer  says,  it  was  only  to  be  in  readiness  to  do  so,  when 
the  plaintiff  and  his  wife  should  afterwards  make  a  deed  that 
would  satisfy  him*  Which  of  the  two  accounts  seems  most 
probable — most  likely  to  gain  credence?  Why,  at  that  tinie^ 
propose  a  mode  of  paying  an  instalment  due  within  a  few 
days,  and  propose  notes  for  the  other  instalments,  if  nothing 
was  to  be  done,  until  a  further  deed  should  be  made;  when^ 
according  to  the  defendant's  objection,  no  satisfactory  deed 
could  be  made  until  there  had  been  a  survey,  and,  to  effect 
that,  the  vendor  would  have  to  return  to  Orange  for  the  title 
papers  and  then  again  to  Wilmington.  But  the  answer  is 
not  only  contradicted,  with  respect  to  the  bond  of  Gibbs,  by 
the  testimony  of  Lord,  but  also  by  that  of  Anderson.  He  de- 
poses, that  Hewitt  stated  explicitly,  that  he  was  then  makinf^ 
a  payment  to  Waddell,  and  that  he  considered  Gibbs*  bond 

20 
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June  1841  equal  to  cash.  Upon  this  point,  then,  both  of  the  witnesBes 
^^j^jj  agree;  and  the  fact  is  a  very  important  one  as  a  test  of  the 
r  credibility  of  the  answer  and  also  as  showing  the  intentionof 
Hewitt,  the  parties  and  the  real  transaction  between  them.  For,  as 
the  dispute  had  been,  whether  the  defendant  should  ac- 
cept the  deed  which  had  been  made,  when  we  find  him  af- 
terwards making  a  payment  on  the  contract,  and  into  the 
hands  of  the  very  person  from  whoi!n,  as  the  agent  of  the  ven- 
dor, he  had  refased  to  take  the  deed,  it  furnishes  a  strong 
presumption,  independant  of  the  positive  testimony  of  the 
witness,  that  the  defendant  changed  his  nund,  did  accept  the 
deed,  and  that  the  possession  was  retained  by  Lord  after- 
wards merely  as  a  restraint  upon  the  defendant's  power  of 
alienation,  and  as  a  temporary  security  to  the  vendor,  until 
the  vendee  should  give  notes  as  stipulated.  But  it  was  said, 
that  Lord  states,  the  plaintiff  was  to  do  other  things,  and  that, 
according  to  the  last  agreement,  he  bound  himself  to  furnish 
the  boundaries,  and,  after  a  survey,  to  make  a  proper  convey- 
ance, and  that  it  does  not  appear  he  has  done  any  thing  of 
the  kind.  These  stipulations  of  the  plaintiff,  however,  do 
not  at  all  conflict  with  the  averment,  that  the  defendant  ac- 
cepted the  deed  that  was  made;  but  they  rather  sustain 
it.  They  amount  to  a  new  agreement  for  further  as- 
surance, and  imply  that,  in  the  mean  time,  the  vendee 
Iiad  accepted  and  held  under  the  assurance  already  made* 
When  upon  the  application  of  the  defendant  for  the  boun- 
daries of  the  land,  and  for  a  conveyance  in  conformity  to 
a  survey,  the  plaintiff  shall  refuse  compliance,  it  will  be 
time  enough  for  us  to  declare  the  consequences — ^merely  as 
evidence  of  the  manner  in  which  the  parties  regarded  what 
had  been  done,  an  agreement  of  the  kind  last-mentioned 
imports,  not  that  what  had  been  done  was  null,  but  that  it 
should  stand,  and  be  confirmed,  if  requisite,  by  whatever  was 
needful  lo  its  confirmation. 

It  must,  therefore,  be  declared,  that  the  deed  from  Waddell 
atid  wife  was  delivered  to  and  accepted  by  the  defendant,  and 
that  it  was  left  by  him  in  the  hands  of  the  witness  Lord,  for 
the  benefit  of  the  plaintiff  F.  N.  Waddell,  and  as  a  securtty 
for  the  fulfilment  of  the  contract  of  purchase  on  the  part  of  th0 
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defendant;  and  that  the  land  is,  in  this  conrt,  to  be  regarded  Jone  1841 
as  a  security  for  such  part  of  the  purchase  money  as  may 
remain  unpaid,  and  the  same,  if  not  paid  by  the  defendant      t 
within  a  reasonable  time,  must  be  raised  out  of  the  land  by  Hewitt, 
sale  or  otherwise;  and  it  must  be  referred  to  the  master  to  en- 
quire of  the  sums  due  in  the  premises,  together  with  the  in- 
terest thereon. 

Per  Curiam,  Ordered  accordingly. 
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ACCOUNTS  SETTLED. 
Where  a  bill  is  filed  to  impeach 
a  settled  account  on  the  ground 
of  error  in  the  account,  the  er- 
rors allegred  must  be  positively 
and  specifically  stated.  Me- 
bane  V  Mehane,  w^S 

ADMINISTRATORS. 

See  •Executors  and  Adminis- 

TBATORS. 

APPEAL. 
See  Surety. 


2.  An  assignment  by  deed  of  all 
a  debtor's  choses  in  action,  for 
the  benefit  of  one  of  his  credi- 
tors, will  not  entitle  that  credits 
or  to  claim  money,  not  the  pro- 
ceeds of  such  choses  in  action, 
paid  subsequently  by  the  debt- 
or to  another  creditor.        Ibid 

See  Guardian  and  Ward,  16, 
17,  18,  19 — ^Executors  and 
Administrators  8. 


ASSIGNMENT. 
1.  In  equity,  a  distinct  appropna- 
'  tion  and  delivery  over  by  adebt- 
or  of  his  choses  in  actum,  for 
the  benefit  of  one  of  his  credi- 
tors, is  an  assignment  of  them, 
and  will  prevail  against  a  sub- 
sequent assignment  by  deed  of 
all  his  clioses  in  action  to  ano- 
ther creditor;  for,  as  in  neither 
case  is  the  assigiimcnt  a  trans- 
fer  of  the  legal  interest  in  ihe 
choses  in  action,  that  which  is 
in  equity  an  assignment  first  m 
point  of  time,  will  prevail. 
'thigpen  v  Hom^^  20 

A  £ 


AWARD. 
Where  an  action  was  brought  at 
law  against  the  sureties  to  a 
guardian  bond,  given  to  secure 
the  estate  of  four  wards,  in 
which  the  breach  assigned  was, 
that  the  guardian  had  wasted 
the  estate,  and  failed  to  account 
for,  and  pay  over  to  the  wards, 
their  property;  and  the  defend- 
ants confessed  what  they  called 
a  partial  judgment,  when  it  was 
greed  by  the  parties  that  the 
plaintiffs*  additional  claim 
should  be  referred  to  arbitra- 
tors, and  their  award  be  made 
a  rule  of  court,  it  was  held,  that 
a  paper,  ceturned  by  the  arbi- 
trators, in  which  they  made  bo 
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award  upon  the  matters  referred 
f to  them,  but  only  a  statement, 
from  which  it  appeared  that 
they  attempted  to  take  the  sep- 
arate accounts  between  the 
guardian  and  his  four  wards  ab 
iniito,  taking  no  notice  of  the 
partial  judgment,  and  awarding 
no  sum  definitively  against  the 
defendants,  was  a  calculation 
made  to  aid  the  court  in  its  ul- 
terior proceedings,  rather  than 
a  definite  award;  and  that  a 
bill  could  not  be  sustained  in 
equity  to  give  the  plaintiffs  the 
benefit  of  it  as  an  award.  Cheek 
Y  Davidson,  68 

BASTARDS. 
See  Illegitimate  Children. 

BEQUESTS. 

See  Legacies. 

BOND. 

See  Jurisdiction,  8,  9,  10,  11, 

19. 

CHARITIES. 
See  Devise  4. 

CHOSES  IN  ACTION. 

See  Assignment — Corpora- 
tions. 

CONTRACT. 

1.  The  plaintiff,  by  an  absolute 
deed  of  bargain  and  sale,  con- 
veyed a  tract  of  land  to  the  de- 
fendant. At  the  time  of  the  ex- 
ecution of  the  deed,  the  defen- 
dant agreed  that  the  plaintiff 
might  have  the  land  back,  pro- 
vided be  repaid  the  purchase 
money  and  interest  within  two 
years,  or,  if  he  could,  within 
that  time,  sell  it  to  one  who 


would  give  a  higher  price.  Both 
parties  spoke  of  it  as  a  sale,  and 
the  price  given  was  the  full  va- 
lue  or, the  land.  Held  that  this 
agreement  amounted  only  to  a 
contract  for  the  re-sale  of  the 
land  within  two  years,  and  did 
not  constitute  a  mortgage. 
Kifig  V  Kincej/j  l87 

2.  Instruments,  deliberately  exe- 
cuted, professing  t<^ontain  the 
agreement  of  parties,  may  be 
rectified  in  equity  for  fraud  or 
mistake,  but  it  must  be  upon 
clear  proof.  Han-ison  v  Hauh 
ard,  407 

See  FaAui>— Husband  and 
Wife,  6,  7. 

CONVERSION. 

1 .  A  testator  by  his-  will  devised, 
among  other  things,  as  follows: 
"I  leave  all  my  lands  not  given 
away,  to  be  sold  at  si>  and 
twelve  months  credit;  after  my 
debts  are  paid,  the  residue  of  my 
estate  to  be  divided  between  my 
wife,  daughter,  and  son,''  and 
he  appointed  an  executor  "to 
sell  his  lands  before-mention- 
ed," and  to  execute  his  will  in 
all  respects,  it  was  held  that  the 
testator  intended  a  sale  of  his 
real  estate  at  all  events,  either 
to  create  a  fund  for  the  payment 
of  debts,  in  room  of  a  part  of  the 
personal  estate,  or  for  a  division 
between  the  wife,  daughter,  and 
son;  and  that  therefore,  in  this 
Court,  the  fund  is  considered  as 
converted,  out  and  ouiy  into 
personality.  Proctor  v  Fere- 
bee,  143 

2.  Held  further,  that  where,  in 
this  case,  the  executor  bad  re- 
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fused  to  qualify,  and  an*admin- 
istrator  with  the  will  annexed 
had  sold  the  lands,  and  a  Court 
of  Law  had  decided  that  he  had 
no  power  to  convey  a  legal  title, 
yet  as  the  administrator  had 
disposed  of  the  proceeds  of  the 
sale  according  to  the  directions 
of  the  will,  the  heirs  at  law  of 
the  testator  were  but  trustees  for 
the  purchaser,  and  should  be 
decreed  to  convey  to  him  the 
leoral  title.  Ibid. 

3.  When  land  is  directed  by  a  tes- 
tator to  be  converted  out  and 
out  into  personalty;  the  share  of 
the  wife  belongs,  in  the  view  of 
a  Court  of  Equity,  to  her  hus- 
band, as  other  personalty.  Ibid. 

CORPORATIONS. 

1.  When  a  corporation  is  dissolv- 
ed, unless  the  Legislature  has 
otherwise  directed,  tke  real  pro- 
perty, which  had  belonged  to  it 
and  remains  undisposed  of,  re- 
verts to  the  donor  or  grantor — 
the  personal  property,  as  having 
no  owner,  goes  to  the  sovereign 
for  the  benefit  of  the  public — 
but  choses  in  action  such  as 
debts,  &c.  become  extinct,  be- 
cause there  is  then  no  one  to  de- 
mand the  money,  &c.  Fox  v 
Horahf  368 

2.  None  of  the  provisions  of  the 
act  of  1831,  Rev.  St.  c.  26,  di- 
recting what  proceedings  may 
be  had  against  corporations  in 
certain  cases,  apply  to  cases, 
where  the  corporation  has  ex- 
pired by  the  limitation  of  its 
charter.  Ibid. 

3.  Where  a  note  was  made  pay- 
able to  the  Cashier  of  the  State 
Bank,  as  trustee  for  the  use  and 


benefit  of  the  bank  by  whom  it 
was  discounted,  and  the  bank 
charter  afterwards  expired,  by 

»  its  own  limitation,  before  the 
note  could  be  collected;  it  was 
held  that,  although  (ke  cashier, 
having  the  legal  title,  might  sue 
on  the  note  and  recoveT^dg- 
vgnent  at  law;  yet,  in  equity  the 
bank  had  the  sole  right  to  the 
money  secured  by  the  note,  that 
this  right  became  extinct  on  the 
dissolution  of  the  corporation, 
and  that  a  Court  of  Equity, 
therefore,  on  .application  of  the 

•maker  of  the  note,  would  grant 
a  perpetual  injunction  against 
the  collection  of  the  judgment. 

Ibid. 

COSTS. 

1.  Where  the  allegations  in  the 
plaintiflT's  bill,  defied  by  the 
defendants,  are  not  so  support- 
ed by  the  proofs  that  the  court, 
can  decree  in  favor  of  the  plain- 
tiff, yet  if  the  defendants  appear 
not  to  have  been  full  and  can- 
did in  their  answers,  but  to 
have  suppressed  some  facts 
which  they  feared  might  operate 
in  the  plaintiff's  favor,  the  bill 
will  be  dismissed  without  costs. 
Qriffin  V  Pleasant^  162 

2.  A  party,  who  seeks  an  account 
and  whose  bill  is  dismissed  on 
its  merits,  ought  to  bear  the  ex« 
pense  of  an  unnecessary  and 
harrassing  re-examination  of 
accounts.      Sh^Ut  v  Carlossj 

232 

3.  Where  a  bill  makes  unfound- 
ed charges  of  fraud,  but  the 
plaintiffs  were  infontR,  when 
the  matters,  which  Uje  uill  seeks 
to  investigate,  occurred,  &  they 
had  an  apparent  cause  for  de- 
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manding  an  investigation,  and 
may  have  been  misled  into 
the  imputations  by  false  ramors 
— ^IthoQ^h  the  bill  is  dismiss- 
ed, it  will  be  witboat  co9ts. 
Wade  rmcfe,  313 

4  Where  a  bill  of  injunction  has 
beeh  filed  against  two  execu- 
tors, and  there  is  no  necessitjp^ 
lor  the  sevetingin  their  answers, 
separate  costs  should  not  be  al- 
lowed to  each.  Davis  ▼  Mc- 
Neil, 344 

6.  If  such  has  been  the  judgment 
of  the  court  below,  upon  the 
dissolution  of  the  injunction, 
and  the  case,  being  continued 
as  an  original  bill,  afterwards 
conies  up  to  this  court,  and  the 
bjH^be  dismissed,  no  attorney's 
fee  will  be  allowed  to  be  taxed 
for  the  defendant.  Ibid 

6.  Where  upon  a  bill  to  set  aside 
a  deed  obtained  by  a  son  from 
an  aged  mother,  on  the  ground 
of  fraud,  imposition  and  inca- 
pacity of  tlie  grantor,  the  court 
decided  there  was  not  proof  to 
support  the  allegations,  &  thercr 
fore  they  dismissed  the  bill,  yet 
they  dismissed  it  without  costs, 
because  suspicions  were  excited 
by  some  part  of  the  testimony  as 
to  the  fairness  of  the  defendant's 
conduct  in  procuring  the  deed 
Harkey  v  Harkey,  394 

See  Guardian  and  Ward,  20, 
Jurisdiction,  1. 

DECREE. 
See  Jurisdiction,  12. 
DEED. 
1.  Where  a  barginor  executes  a 
deed,  absolute  on  its  face,  and 
asks  a  Court  of  Equity  to  de 
dare  it  a  mortgage,  he  must 
show  that  the  real  intent  ot  the 


parties  was,  that  it  should  only 
be  a  securiiy^  and  that  it  put  on 
the  form  of  an  absolute  deed  by 
reason  of  the  ignorance  of  the 
draftsman,  or  from  mistake  of 
the  parties,  or  because  of  undue 
advantage  taken  of  the  necessi- 
ties of  the  debtor.  McBonald 
vMeLeod,  221 

2.  Solemn  instruments  between 
parties,  able  to  contract,  must, 
in  the  presumption  of  every 
court,  declare  the  truth  in  re- 
gard to  the  subject  matter  of 
their  contract,  until  error,  mis- 
take or  imposition  be  shown. 

lUd 

3.  Where  the  instrument  given 
was  an  absolute  bill  of  sale  for 
a  slave — where  the  sum  paid 
was  not  grossly  dispropor- 
tionate to  the  value  of  the  slave 
— where  it  did  not  appear 
that  the  agreement,  on  the  part 
of  the  defendant,  that  the  plain- 
tiffs might  have  the  slave  on  re- 
payment of  the  purchase  money, 
was  made  before  or  at  the  time 
of  the  execution  of  the  bill  of 
sale — where  the  defendant  had 
refused  to  take  a  mortgage,  and 
seven  years  had  elapsed  without 
any  claim  on  the  part  of  the 
plaintiffs,  the  court  would  not 
consider  the  bill  of  sale  as  a 
mortgage,  and  dismissed  the 
plaintiffs'  bill  calling  for  such  a 
decree.  Ihii 

4.  A  deed,  whether  for  valuable 
consideration  or  not,  but  good 
and  effectual  at  law,  except  for 
want  of  rejsistration,  and  which 
is  lost  before  registration,  will 
set  up  in  equity  and  a  decree 
made  for  another  conveyance 
by  the  bargainor  or  his  l^al 
representatives.     Plummer  v 
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BaskeroiUe,  262 

5.  Bnty  before  stich  a  decree  can 
be  made,  the  plaintiff  must 
clearly  prove  that  such  a  deed 
once  existed,  its  legal  operation 
and  its  loss.  Ibid 

6.  In  the  case  of  a  deed  thirty 
years  old,  proof  of  its  execution 
is  dispensed  with.  But  to  ren- 
der such  a  deed  admissible, 
there  must  be  somo  account  of 
its  proper  custody,  and  also  ev- 
idence that  the  party  has  been 
in  possession  under  it.  And 
the  proof  of  execution  is  only 
dispensed  with  here  on  the 
ground  that  thenttesting  wit- 
nesses may  be  dead.  Ibid 

7.  Conveyances  which  are  abso- 
lute on  their  face  roust  be  held 
to  be  absolute,  unless  there  be 
cogent  and  clear  proof  to  the 
contrary,  and  something  like 
mistake  or  fraud  or  undue  ad- 
vantage in  getting  such  a  con- 
veyance estabished,  as  well  as 
some  evidence  that  the  parties 
have  acted  in  the  business  as 
upon  a  mortgage.  Lewis  v 
Owen,  290 

8.  But  the  form  of  the  deed  is  not 
conclusive.  The  argument 
from  it  may  be  answer^  by  a 
variety  of  circumstances;  as,  if 
the  price  was  grossly  inade- 
quate, or,  though  the  inadequa 
cy  were  not  gross,  if  the  state  of 
the  possession  indicated  a  con- 
tinuing interest  in  the  apparent 
vendor,  or  if  what  was  called 
the  purchase  money  was  secu- 
red by  the  bond  of  the  vendor, 
or  interest  was  paid,  or  the  like. 

Ibid 

9.  In  ascertaining- whether  a  deed 
given  by  A.  to  B.  for  a  tract  of 
land  was  intended  to  be  a  full 


and  absolute  conveyance  of  all 
A.'s  interest,  or  only  as  a  secu- 
rity for  money  advanced  by  B. 
to  A.,  a  great  disproportion  be- 
tween the  value  j|f  the  land,  and 
the  sum  paid  for  it,  is  strong  ev- 
idence thiit  the  deed  was  given 
as  a  security  merely.  Howleii 
V  ThompsaHj  369 

10.  The  court  decides,  upon  the 
parol  proof  in  the  case,  in  oppo- 
sition to  the  defendant's  answer, 
that  there  was  a  defeasance  to 
an  absolute  bill  of  sale  for  a  ne- 
^ro  by  the  plaintiffs  to  the  de- 
fendant, by  which  the  defend- 
ant was  to  reconvey  the  negro 
on  being  re-paid  the  sum  he  had 
advanced  the  plaintiffs — and  de- 
crees that  the  plaintiff  may  re- 
deem the  negro  upon  paying 
the  principal  advanced  and  in- 
terest thereon,  deducting  the 
hire  of  the  negro  since  he  came 
to  the  defendant's  possession, 
and  orders  an  account  upon 
that  principle.  Bethune  v 
Temj,  397 

11.  When  twe  parties  meet  to 
conclude  a  contract  for  the  pur- 
chase of  land,  rnd,  the  deed  be- 
in^  present,  one  says  « I  offer 
this  deed  to  you,"  and  the  other 
replies  "I  accept  it,"  this  a- 
mounts  to  a  delivery,  although 
the  deed  does  not  pass  from  the 
hand  of  rhe  one  to  that  of  the 
other,  but  remains  in  the  pos- 
session of  a  third  person,  the 
friend  and  agent  of  each.  Wad- 
dell  V  HewUt,  475 

See  Fraud,  1, 2 — Contract,  1. 

DEVISE. 

1.  Where  a  testator,  afler  giving 
to  his  wife  tor  life  a  certain 
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plantation  and  negroes,  directed 
in  a  subsequent  clause  that  his 

'  estate  should  be  kept  together 
on  his  lands  and  plantation, 
("not  left  to  i|is  wife")  for  a  par- 
ticular time,  and  that  the  pro- 
fits which  had  accrued  during 
that  time,  should  be  divided 
between  his  daughter  E.  A.  and 
his  grandson  J.  T.  G.;  and  then 
in  several  distinct  sections  pro- 
ceeded to  limit  his  estate,  real 
and  persona],  in  and  among  his 
family,  upon  the  happening  of 
certain  contingencies;  and  then 
in  another  section  devised  and 
bequeathed  as  follows:  "I  fur- 
ther will,  that  at  the  death  of 
my  wife  all  that  estate  left  her 
daring  her  natural  life,  both  re- 
al and  personal,  be  equally  di- 
vided between  my  daughter  E. 
A.  and  her  children,  and  my 
grandson  J.  T.  G.,  provided  he 
shall  have  attained  the  age  of 
twenty  one  years,  to  them  and 
their  heirs  forever^^  it  was  keldf 
upon  its  appearing  that  the 
daughter  died  without  children 
in  the  lifetime  of  the  tenant  for 
life,  but  after  the  grandson  had 
attained  the  age  of  twenty  one 
years,  that  the  remainder  in  the 
property  given  to  the  wife  for 
life,  was  not  affected  by  any 
clause  of  the  will  but  the  last, 
and  that  by  that  clause  a  moity 
of  the  remainder  in  the  slaves 
vested  in  interest  in  the  daught- 
er, either  immediately  upon  the 
death  of  the  testator,  or,  at  least, 
upon  the  coming  of  age  of  the 
grandson,  so  that  upon  the  death 
of  the  daughter,  her  husband 
was  entitled  to  claim  the  same 
as  her  administrator,  McAlis- 
ter  V  OUtnore,  22 

2,  A.  devised  as  follows :  "  I  give 


and  bequeath  all  my  estate,  real 
and  personal,  to  my  son  L.  C. 
to  the  support  *of  him  and  his 
brother  G.;  that  is,  that  G.  gets 
no  more  than  what  support  him 
equal  to  L.  C.  should  he  not  he 
extravagant"  Held  that  the 
legal  estate  in  all  the  property 
vested  in  L.  0.  but  a  moity  of 
the  beneficial  interest  belonged 
to  G.       Carson  v    Carson, 

329 
3.  A.  devised,  among  other  things, 
as  follows:  "It  is  farther  my 
will  and  desire  that  all  my  chil- 
dren, those  of  my  first  wife,  to 
wit,  B.  C  and  D.  and  those  of 
my  second  wife,  to  wit,  E.  and 
P.  shall  be  equally  provided  for 
in  property  and  their  estates  up- 
on their  arriving  at  full  age  re- 
spectively, to  be  as  nearly  equal 
as  may  be;  and  whereas  under 
the  will  of  Amos  Gooch,  dec,d, 
the  three  children  of  my  first 
wife  will  be  at  my  death  enti- 
tled to  the  tract  of  land  on 
which  I  now  live  and  which  is 
valuable,  it  is  my  will  and  de- 
sire that  my  executors  select 
three  good  men,  to  value  the 
said  land  on  which  I  live,  and 
then  to  value  of  my  slaves,  re- 
maining after  my  wife's  share  is 
set  off,  a  sufficient  number  to  be 
equal  in  value  to  the  said  land, 
and  that  said'  slaves  so  valued 
be  set  apart  by  my  executors, 
and  it  is  my  will  and  desire  that 
they  belong  absolutely  to  my 
children  E.  and  F.  and  that 
they  be  kept  together  undivided 
until  the  said  E.  and  F.  shall 
arrive  at  full  age  and  then  be 
equally  divided  between  them." 
The  testator,  in  a  previous  part 
of  his  will,  had  given  to  E.  and 
F.  the  remainder  in  two  tracts 
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of  land,  after  the  death  of  bis 
widow;  and  the  only  other  de- 
vise in  his  will  to  any  of  his 
children  was,  that  the  rest  of  his 
negroes  and  all  the  residue  of 
his  estate  should  be  equally  di- 
vided among  all  his  children, 
after  taking  out  what  be  gave 
his  widow.  Held  that,  under 
the  clause  recited,  the  children 
E.  and  F.  took  absolutely  the 
negroes  so  directed  to  be  valued 
and  allotted  to  them,  indepen- 
dent of  what  they  were  entitled 
to  under  the  other  clauses  of  the 
will,  notwithstanding  they 
would  thus  obtain  a  larger  por- 
tion than  the  other  children. 
Jones  V  Paschallj  430 

4.  A.  by  will,  dated  in  1838,  de- 
vised his  slaves  to  trustees,  to  be 
removed  as  soon  as  practicable 
to  Africa  and  there  settled  in 
some  colony,  under  the  patron- 
age and  control  of  the  American 
Q)touization  Society,  with  a 
proviso,  that  in  case  any  of  the 
said  slaves  should  refuse  to  be 
so  removed,  the  slaveso refusing 
should  be  sold  and  the  proceeds 
of  the  sale  should  be  added  to 
the  fund  created  for  the  remov- 
al and  support  of  such  slaves, 
as  should  be  removed  with  their 
consent.  He  then  devised  as 
follows:  "It  is  my  will  and  de- 
sire that  the  land  and  planta- 
tion about  three  miles  west  of 
Raleigh  and  the  several  lots  of 
land  comprising  my  tun  yard 
establishment,  together  with  all 
my  crop,  stock  of  every  kind^ 
plantation  tools  and  carriages, 
implements-  for  tanning  and 
currying,  household  and  kitch- 
en furniture  belonging  to  me  at 
the  time  of  my  death  be  sold  by 


•  the  said  (Trustees)  or  the  sur- 
vivor of  them — and  the  proceeds 
of  such  sale  shall  constitute  a 
fimd  to  defray  the  expenses  in- 
cidental to  the  removal  of  my 
slaves  to  some  colony  in  Africa 
under  the  patronage  and  con- 
trol of  the  American  Coloniza- 
tion Society,  and  for  the  estab- 
lishment of  said  slaves  in  such 
colony  after  their  removal  to 
the  same.^  The  testator  then 
devised  all  the  residue  of  his  es- 
tate in  the  State  of  North  Caro- 
lina to  the  same  trustees,  for  the 
purpose  of  erecting  and  )endow- 
ing  an  Infirmary  or  Hospital 
for  the  sick  and  afflicted  poor  of 
the  City  of  Raleigh.  It  was 
held — Firstf  that  a  stock  of 
leather,  which  the  testator  had 
in  his  tanning  establishment  at 
the  time  of  his  death,  passed  un- 
der the  clause  devising  certain 
property  to  be  sold  and  the  pro- 
ceeds to  constitute  a  fund  for 
the  removal  and  establishment 
of  his  slaves;  Secondly^  that  not 
only  so  much  of  the  fund 
provided  by  this  clause  as  is 
necessary  for  the  removal  of 
the  slaves,  but  the  whole  fund 
is  appropriated  to  their  removal, 
and  also  to  their  comfortable 
settlement  in  Africa — and  that 
none  of  it  falls  into  the  residu- 
um. Thirdly^  thpt  this  devise 
is  good  as  a  devise  to  a  charita- 
ble purpose,  and  it  is  not  against 
the  policy  of  this  State,  to  per- 
mit the  emancipation  of  slaves, 
Erovided  they  be  removed  and 
e  kept  removed  out  of  the 
State.  Cameron  v  Commis- 
sioners of  Raleighf  436 

See   Legacies— Conversion — 

HXJSDAND  AND  WiEE,  2, 4,  6. 
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ELECTION, 

Election  ma^  be  enforced  against 
femes  coverts  and  infants  be- 
tween two  inconsistent  rights, 
where  there  is  a  clear  intention 
of  him,  under  whom  one  of 
them  is  derived,  that  both  shall 
not  be  enjoyed,  and  when  it  is 
against  conscience  to  enjoy 
both.      Robertson  v  Stevens^ 

247 

EMANCIPATION- 

See  Devises,  4 — ^Legacies,  7. 

EMBLEMENTS. 

See  Tenant  FOR  Life^ 

EVIDENCE. 


1.  If  a  cause  be  set  down  for  hear- 
insr,  upon  the  bill,  answer  and 
exhibits;  a  deed  which  is  filed 
as  an  exhibit  is  evidence  for 
the  plaintiff,  though  it  be  not 
admitted  in  the  answer.  While 
V  GreeUf  45 

2.  Whether  the  receipts  of  a  wag-  4, 
oner  for  goods  sent  to  a  factor, 
are,  after  the  death  of  the  wag- 
oner, competent  to  prove  the  de- 
livery of  the  goods  to  the  fac- 
tor— Qu?  but  if  they  are  com- 
petent for  that  purpose,  they 
can  only  raise  a  probability  of 
the  delivery  of  the  goods,  which 
may  be  repelled  by  opposite 
probabilities,  as,  that  accounts 
appear  to  have  been  rendered  by 
the  factor  which  the  principal 
withholds,  and  which,  if  produ- 
ced, would  include  the*  articles 
sent  by  the  wagoner,  and  would 
be  better  evidence  of  the  deli- 


very to  the  factor.       McLin  v 
McNamarcL^  75 

.  Before  a  decree,  qoe  defendant 
in  equity  may,  as  a  matter  of 
conrse,  upon  a  proper  allega- 
tion for  that  pnrpose,  obtain  an 
order  for  the  examination  of  his 
co-defendant,  as  to  matters  in 
which  the  latter  is  not  interest- 
ted,  saving  to  the  plaintiff  all 
just  excep^tions.  This  order 
will  not  be  discharged  apon  a 
suggestion,  that  from  the  an- 
swer of  the  defendant  to  be  exa- 
mined, he  appears  to  have  an  in- 
terest, but  the  objection  must  be 
reserved  until  the  deposition  is 
offered  in  evidence,  when  it  will 
be  a  good  exception  that  the  wit- 
ness examined  has  an  interest 
in  the  matters  examined  ad- 
verse to  the  exceptant;  and  if 
this  appear,  his  deposition  can- 
not be  fead.  Bm  it  is  not  a  good 
exception  that  he  has  an  inter- 
est in  any  other  matters  embrac- 
ed in  the  cause,  unless  it  can 
be  seen  that  these  matters  will 
be  affected  by  his  examination. 
WiUiams  v  Maitland,  92 
After  a  decree,  it  is  not  a  motion 
of  course  for  one  defendant  to 
examine  another,  and  a  special 
ground  must  be  laid  for  it.  And 
it  seems  to  be  such  a  special 
ground,  after  a  decree  against 
two  co-executors  to  account, 
that  the  one  sought  to  be  exa- 
mined, had  alone  received  the 
money  ot  the  estate^  Ibid. 

The  presumption  that  a  dae- 
bill,  professed  to  have  been  given 
upon  a  settlement  of  all  the  ac- 
counts between  the  parties  up 
to  the  time  of  its  date,  included 
a  particular  account  up  to  that 
time,    repelled    by    evidence/ 


INDEX 


9 


showing^  that  it  was  not  embrac- 
ed in  the  settlement.  Ibid 

6.  An  ex  parte  affidavit  of  the  pay- 
ment of  money,  made  by  the  per- 
son who  received  it,  and  who 
died  before  the  filing  of  the  bill, 
if  not  admissible  as  testimony^ 
is  admissible  as  his  receipt 

Ibid. 

7.  Where  there  are  several  co-de- 
fendants in  Equity,  who  have  a 
common  interest,  the  declara- 
tion of  one  of  them  is  evidence 
asrainst  the  others.  Griffin  v 
Pleasant,  152 

8.  An  answer  directly  responsive 
to  the  bill,  is  evidence  for  the 
defendant,  McDonald  v  Jlfc- 
Leod,  221 

8.  There  is  no  legal  presumption, 
nor  ought  there  to  be  an  infer- 
ence in  fact,  from  the  mere  cir- 
cumstance of  a  person  attesting 
a  paper  writing  as  a  witness, 
that  such  witness  was  aware  of 
the  contents  of  the  paper,  and 
is  therefore  bound  by  it,  when 
it  affects  his  interest.  Plum- 
mer  v  Baskerville^  252 

10.  The  force  of  circumstantial 
evidence  depends  on  the  num- 
ber, tendency,  agreemez^t  and 
conclusive  nature  of  the  cir- 
cumstances in  themselves, 
which  nwy  be  adduced  to  estab- 
lish a  conclusion,  and  also  on 
the  important  fact  that  there  are 
not  opposing  circumstances,  e- 
qually  undeniable,  which  are 
inconsistent  with  that  conclu- 
sion; and  further,  that'notbing 
in  the  party's  power  appears  to 
be  withheld,  which,  it  produc- 
ed, would  show  the  facts  on 
which  the  conclusion  is  found- 
ed to  be  different,  or  authorise 
an   opposite    deduction   from 


B 


them.  IKd. 

11.  The  answer  of  a  defendant, 
directly  responsive  to  the  alle- 

Stions  and  interrogatories  of 
i  bill,  is  evidence  for  himi 
which  must  stand,  unless  over- 
borne by  the  testimony  of  two 
witnesses,  or  its  Univalent 
Letcis  V  Owen.  290 

12.  The  plaintiff  in  Equity  can- 
not read  the  deposition  of  one 
defendantagainst  another,  when 
he,  whose  deposition  it  is  pro- 
posed to  re^d,  has  an  interest  to 
subject  his  co^lefendant.   Ibid* 

13.  And  the  plaintiff  cannot  in 
any  case  read  the  deposition  of 
a  defendant,  unless  it  has  been 
taken  under  a  special  order  of 
the  court  obtained  for  that  pur- 
pose. Ibid. 

14.  Examining  a  party  is  an  e- 
quitable  release  to  him  as  to  the 
matter  to  which  he  is  examin- 
ed. Ibid. 

16.  If  the  party  examined  be  the 
one  primarily  liable  to  the  plain- 
tiff, and  the  other  defendant  on- 
ly secondarily,  the  plaintiff  ne- 
cessarily gives  up  bis  claim  a- 
gainst  both  by  the  examination 
of  the  former.  Ibids 

16.  Every  decision  of  a  competent 
court  must  be  deemed  to  be  ac- 
cording to  the  law  and  the  truth 
of  the  case,  until  the  contrary  is 
shewn.    Wade  v  Dickj      313 

17*  Where  there  is  no  allegation 
or  interrogatory  in  the  bill  to 
which  the  defendant's  answer 
is  directly  responsive,  as  when 
the  defendant  alleges  a  pay- 
ment, about  which  nothing  is 
alleged  or  asked  in  the  bill,  the 
defendant's  answer  is  not  evi- 
dence for  him.    Jones  v  Jones^ 

332 
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18.  Where  the  alleg^ntion  of  the 
plaintiff  is,  that  his  father  gave 
to  him,  while  he  was  yet  a  ten- 
der infant,  by  deed,  by  way  of 
advancement,  nearly  all  his  pro- 
perty, real  and  personal,  leaving 
'  scarcely  anything:  ^^^  bis  own 
support  or  that  of  his  wife,  or  of 
the  children  he  might  thereafter 
have,  the  proofs  to  support  such 
an  allegation,  before  it  will  re- 
ceive the  countenance  of  the 
court,  must  be  stringent  and  en- 
titled to  full  confidence.    Par- 
ker V  Hinson,  381 
19.  When  asuretysnesaco-sure- 
*  ty,  who  has  guaranteed  him, 
for  the  whole  amount  of  a  debt, 
which  the  former  has  paid  for 
the  principal,  the  principal  is 
excluded  from  being  a  witness 
for  the  co-surety  to  prove  a 
payment  by  himself  to  the  sure- 
ty, who  sues,  on  the  ground  of 
interest — for,  in  addition  to  his 
liability  to  either  for  the  debt,  he 
is  also  liable  to  the  co-surety  for 
the  costs  incurred  in  the  suit 
against   him.        Davidson  v 
Woodruff,  467 

See  Legacies— Fraud,  8,  4. — 
Deed — Practice,  4. 

EXCEPTIONS    TO    MAS- 
TER'S REPORT. 
See  Practice,  1,  2,  3, 9. 

EXECUTORS  AND  ADMIN- 
ISTRATORS. 

1.  Executors  and  Administrators 
will  not  be  held  responsible  for 
paying  debts  against  their  testa- 
tor's or  intestate's  estate,  which 
they  might  have  avoided,  by 


advertising  for  creditors  under 
the  act  of  1789,  (See  1  Rev.  St. 
ch.  46,  sec.  16,  and  ch.  65,  sec. 
12,)  and  pleading  the  act  in  bar 
of  their  recovery,  if  the  debts  so 
paid  were  honestly  due.  But 
the  executors  and  administra- 
tors ouglit  in  prudence  to  com- 
ply with  the  requisitions  of  the 
act;  and  if  by  failing  to  do  so, 
they  subject  the  estate  to  the 
payment  of  what  it  does  not 
owe^  they,  and  not  the  estate, 
shall  bear  the  loss,  WiUiams 
V  Maitland.  92 

2.  If  the  executor  of  a  surety  for 
a  firm,  upon  the  insolvency  ot 
a  known  partner,  pay  the  debt, 
he  shall  not  be  charged  with  it 
in  account  with  his  testator's 
estate,  because  of  his  not  bring- 
in^a  suit  for  the  recovery  of  the 
debt  against  another  person 
supposed  to  be  a  partner,  where 
there  is  no  good  reason  to  be- 
lieve that  the  fact  of  that  per- 
son's being  a  partner  could  be 
established  by  proof}  and  more 
especially  ought  he  not  to  be  so 
charged,  where  such  supposed 
partner  was  generally  deemed 
to  be  insolvent.  Ibid, 

\%.  Where  it  is  shewn,  that  a  part 
f  of  the  efects  of  an  estate  inven- 
toried by  two  CO  executors,  has 
been  wasted,  and  a  part  of  the 
debts,  which,  by  due  diligence, 
might  have  been  collected,  has 
been  lost  to  the  estate,  quere  as 
to  the  extent  of  each  executor's 
liability?  But  where  the  debts 
are  actually  collected  by  one 
executor  only,  and  the  product 
of  the  sales  of  the  estate,  whe- 
ther the  sales  were  made  by  one 
or  both  of  the  executors,  is  re- 
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ceiTed  by  the  same  executor, 
and  there  is  no  waste  unless  it 
be  from  the  misnpph'cation  by 
that  executor  of  the  funds  thus 
rightfully  in  hishands,it  is  well 
settled  that  a  devcistavit  by  him 
shall  not  charge  his  companion 
who  has  not  actively  contribut- 
ed thereto.  Ibid. 

4.  It  must  be  a  plain  case  of  ne- 
glect ot  duty,  which  makes  an 
executor  responsible  for  a  loss, 
by  holding  on  to  stock  in  a 
steamboat  company,  honafide^ 
and  in  the  exercise  of  his  best 
judgment.  Nothing  more  than 
perfect  honesty  and  reasonable 
diligenee  ought  to  be  required 
of  trustees;  and  it  would  be  a- 
gainst  conscience  to  require  of 
an  executor  an  indemnity  a- 
gainst  his  testator's  estate  shar- 
ing in  the  loss  which  befell  all, 
or  nearly  all,  who  adventured 
with  him  in  the  speculation. 

Ibid. 

5.  Where  a  guardian  died  indebt- 
ed to  his  ward,  and  some  years 
afterwards  a  judgment  was  re- 
covered against  his  executor  for 
the  amount,  to  satisfy  which, 
the  testatbr's  slaves  were  sold  at 
a  less  price  than  they  would 
have  brought,  had  they  been 
sold  for  the  satisfaction  of  the 
debt  soon  after  the  testator's 
death,  it  was  held^  that  the  ex* 
ecutor,  if  he  could  be  held  re- 
sponsible at  all  for  the  unfore- 
seen and  indirect  calamity  of  a 
depreciation  in  the  price  of  the 
slaves,  could  not  be  so  held, 
where  no  fraud  was  alleged  or 
pretended,  and  it  was  not  shown 
that  he  knew  of  the  existence  of 
the  delt  and  the  necessity  for 
tlie  sale,  before  the  matter  of  the 


claim  was  put  into  the  train  of 
judicial  investigation,  or  that 
there  was  any  delay  in  getting 
a  decision  upon  the  claim. 

Ibid 

6.  An  executor  has  an  honest  dis- 
cretion to  plead,  or  not  to  plead, 
the  statute  of  limitations  to  a 
claim  against  Lis  testator's  es- 
tate. Ibid 

7.  An  administrator  is  entitled  to 
call  upon  the  personal  repre- 
sentatives of  a  deceased  co-ad* 
ministrator,  where  it  appears 
there  has  been  no  settlement  be- 
tween them,  for  an  account  of 
their  joint  odministration,  and 
for  his  proper  share  of  the  com- 
missions received  by  such  co- 
administrator.  Mojit  v  Mof- 
Jit,  124 

8.  An  executor  or  administrator 
cannot,  according  to  the  rules 
of  equity,  make  a  valid  sale  of 
the  assets  of  his  testator,  as  a 
security  for,  or  in  payment  of 
his  own  debts.   PmoeU  v  /owe/f, 

337 

9.  Where  land  was  sold  at  public 
auction  by  an  executor  under 
a  power  in  the  will,  for  half  of 
its  value,  and  the  sale  acquies- 
ed  in,  and  made  in  accordanec 
with  the  feelings  of  those  inter- 
ested, a  bill  cannot  be  support- 
ed to  set  aside  the  sale,  when 
they  become  subsequently  dis- 
satisfied. Spainkour  v  Wal- 
raven^  3G2 

See  Legacy.  16, 17— Suretv — 

Time. 
FRAUDS  &  FRAUDUMENT 

CONVEYANCES. 
1.  A.  sold  to  B.  (of  whom  the  de- 
fendants are  heirs)  a  tract  of 
land  for  a  certain  consideration, 
received  the  consideration,  and 
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signed,  sealed  and  deliyered 
a  deed  for  the  land  to  B.  ic 
fee  simple.  Before  the  deed 
was  registered  or  proved,  A.  and 
B.  rescinded  their  contract.  A. 
returned  to  B.  the  consideration 
he  had  received,  and  B.  prom- 
ised to  re-deliver  the  deed  to  him, 
but  be  did  not  do  so.  A.  then 
sold  the  land  to  C.  (the  present 
plaintiff,)  and  made  nim  a  prop- 
er conveyance  for  it.  B.  dying 
soon  after,  his  heirs  caused  the 
deed  to  him  to  be  proved  and 
registered,  brought  a  suit,  and 
ejected  C.  out  of  his  possession. 
Held  by  the  court  that  A.  and 
B.,  before  the  deed  was  perfect 
ed  by  probate  and  registration, 
had  a  right  to  rescind  their  con- 
tract; and  that  ifj  after  this  was 
done,  B.  or  his  heirs  caused  the 
deed  to  be  proved  and  register 
ed,  it  was  a  fraud  upon  A.  or  his 
subsequent  assignee,  and  that 
the  heirs  should  stand  as  trus- 
tees for  such  assignee,  and  be 
compelled  to  convey  to  him 
their  legal  title. 
Love,vBdk  163 

2.  Held  also,  that  no  proof  of 
fraud  or  imposition  on  the  part 
of  C,,  the  assignee,  in  inducing 
A.,  the  owner  of  the  l^nd  to 
make  the  assignment,  coqld  be 
available  to  the  defendants,  the 
heirs  of  B.,  but  that  such  proof 
could  only  be  relevant  in  a  suit 
between  C.   the  assignee,  and 

A.  the  assignor    or  his  heirs. 

Ibid 

3.  HeldfurlheTj  that  although 
proof  of  the  rescission  of  the 
contract  between  A.  and  B.  bad 
been  offered  and  received  in 
^n  action  of  ejectment  between 

B.  and  C,  yet  that  such  proof  i 


was  not  properly  admissible  on 
such  trial,  at  taw,  as  it  did  not 
affect  the  legal  title  of  B.,  but 
that  in  this  court  it  was  admis- 
sible and  relevant  to  shew  a 
trust  in  B.  or  his  heirs;  and  that 
therefore  the  verdict  in  the 
ejectment  suit  was  not  a 
bar  nor  an  estoppel  to  the 
plaintiff  in  this  court.        Ibid 

4.  A  debtor,  upon  being  applied  to 
by  a  bona  fide  cr^itor,  to  se- 
cure him  by  a  deed  of  trust  on 
his  property,  refused  to  secure 
any  part  of  the  debt,  unless  the 
creditor  would  transfer  one  half 
to  a  trustee  for  the  benefit  of  the 
debtor's  wife  and  children;  and 
that  the  half  so  transferred 
should  also  be  secured  by  such 
deed.  The  creditor,  though 
reluctantly,  consented;  the 
transfer  was  made,  and  a  deed 
of  trust  executed  according  to 
such  agreement.  Hdd  thatthis 
was  tantamount  to  a  reservation 
by  the  debtor  himself,  of  so 
much  of  his  property  for  the  nse 
of  his  wife  and  children,  and 
was  therefore  fraudulent  and 
void  as  against  other  creditora. 
Kissam  v  Edmonson^        180 

6.  Whether  the  trust  in  favor  of 
the  creditor  for  the  one  half  of 
the  debt  retained  to  himself  is 
not  also  void,  because  of  his  be» 
inga  party  to  such  arrangenoent 
Quere?  Ibid 

6.  A  conveyance,  after  marriage, 
by  a  debtor  to  his  wife  or  cUU 
dren,  or  in  trust  for  them,  is 
void  against  prior  creditors;  and 
that  without  regard  to  the  a- 
mount  of  the  debt,  or  the  cir- 
cumstances of  the  party  making 
the  conveyance.  Ibid 

7.  A  creditor  may,  out  of  a  debt 
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due  to  him  or  any  property  be- 
longing to  him  give  a  bounty 
to  tne  family  of  his  debtor;  but 
it  must  be  a  voluntary  act,  not 
coerced    by    the   debtor,    nor 
made  the  price  of  any  favor  or 
preference  by   the   debtor   to- 
wards such  creditor.  Ihid 
See  Guardian  and  Ward,  24 — 
Jurisdiction,  20 — Part- 
nership, 1 — Gifts. 

GIFTS. 

Where  the  plaintiff  alleged  that 
the  testator  of  the  defendant  had, 
in  his  last  illness,  made  her  a 
gift  of  a  bond,  which  was  not 
endorsed,  and  that  he  had  made 
this  ^itl  in  consideration  of  her 
nursing  and  attending  to  him, 
and  also  because  of  his  former 
co-habitation  with  her;  &  where 
it  appeared  that,  forsome  months 
before  his  death,  she  had  at- 
tended upon  him,  and  had  ac- 
cess to  his  papers,  heldj  by  the 
court,  that  to  establish  such  a 
gift,  the  evidence  must  be  full 
and  satisfactory;  and  that  the 
policy  of  the  law,  preventing 
fraudulent  testamentary  dispo- 
sitions from  being  set  up,  would 
be  frustrated,  if  such  gifts  were 
established  upon  vague,  slender 
or  doubtful  evidence.  In  the 
present  case,  the  court  refused, 
upon  the  proofs,  to  decree  for 
the  plaintiff.  Shirley  v  White 
headj  130 

GUARDIAN  AND  WARD. 

1.  An  ex  parte  order  ot  the  Coun- 
ty Court,  under  the  Act  of  As- 
sembly, (Rev.  St.  c.  64,  s.  22,) 
allowing  commissions  to  a  guar- 
dian, is  not  conclusive  in  a  liti- 
gation  between  a  ward  and  his 
guardian  in  this  court.     Wair 


ton  V  Erwin,  136 

2.  The  jurisdiction  of  the  County 
Court  on  the  subject  of  commis- 
sion to  guardians  is  not  exclu-  ^ 
sive;  but  like  other  matters  of 
account  between  guardians  and 
wards,  has  always  been  exer- 
cised by  the  Courts  ef  Equity. 

Xbid. 

3.  Where  a  guardian  had  received 
nearly  the  whole  of  his  wards' 
estate  in  notes,  made  payable  to 
him  as  guardian,  by  the  admin- 
istrators of  those  of  whom  the 
wards  were  distributees,  had 
held  these  notes  until  he  resign- 
ed his  guardianship  after  a  pe- 
riod of  six  years,  had  collected 
but  little  interest  on  the  notes, 
and  had  then  paid  them  over  to 
a  succeeding  guardian,  held 
that  two  and  a  half  per  cent, 
was  an  ample  commission.  Ibid 

4.  Possibly  there  may  be  cases, 
in  which,  the  office  being  trou- 
blesome, and  the  guardian  faith- 
ful, and  dying  or  giving  up  this 
office  upon  some  necessity,  the 
court  may  give  to  the  former 
guardian  a  full  commission,  & 
also  reasonable  compensation 
to  his  successor.  But  the  case 
ought  to  be  remarkable  in  its 
circumstances  to  justify  such  a 
proceeding.  Ihid 

5.  In  a  suit^in  Equity  against  a 
guardian  for  an  account,  the  al- 
lowance of  commissions  has  al- 
ways been  made  in  the  first  in- 
stance in  that  court,  Ibid 

6.  Guardian  accounts,  passed  by 
a  county  court,  have  never  been 
pleaded  in  bar  to  a  suit  in  E- 
quity.  Ihid 

7.  Commissions  are  only  a  com- 

Ensation  to  the  guanlian  &r  ■- 
B  time  and  trouble  in  manag- 
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iog  his  ward's  estate.         Ibid 

8.  On  an  ex  parte  proceeding  be- 
fore a  county  court  in  a  case  of 
guardian  accounts,  an  omission 
or  unjust  charge  is  evidence  of 
surprise  or  imposition  on  the 
court.  Ibid 

9.  A  guardian,  who  permits  his 
female  ward  to  marry  under  the 
age  of  fifteen  years,  cannot,  for 
that  reason,  be  held  accountable 
as  trustee  for  the  wife,  after  the 
marriage,  and  after  he  has  de- 
livered over  the  property  to  her 
husband.  Shutt  v  Carloss,  232 

10.  The  guardianship  ceased  up- 
on the  marriage,  for  the  statute 
(Rev.  St.  c.  71.  s.  7,  and  c.  34. 
8. 47,)  does  not  declare  such  a 
marriage  void,  but  only  sub- 
jects the  husbaoid,  upon  canvic- 
tiofif  to  certain  penalties,  and 
to  the  loss  of  his  wife's  proper- 
ty. Ibid 

11.  A  guardian  is  not  bound  to 
have  a  marriage  settlement 
made  in  favor  of  his  female  w^rd 
under  any  circumstances,  even 
when  she  has  a  large  estate,  and 
is  about  to  marry  a  man  of 
slender  fortune.  Ibid 

12.  Nor  is  he  answerable  in  pecu- 
niary damages  for  marrying  his 
female  ward  <<in  disparagfe- 
ment.''  Ibid 

13.  Inequality  of  fortune  never 
constituted  "  disparagement." 
Thereby  was  contemplated 
some  personal  or  social  defect 
or  disqualification,  &c.      Ibid 

14.  An  application  by  a  guardian 
to  a  court  for  permission  that 
his  infant  female  ward  should 
marry,  is  wholly  unknown  to 
our  usages.  Ibid 

16.  Compensation  cannot  be  al- 
lowed, independent  of  his  com- 


missions, to  a  gnardian  for  bis 
time  and  trouble,  but  these  are 
to  be  considered  in  fixing  the 
quantum  of  bis  commissions* 

Ibid 

16.  Where  one  takes,  by  assign- 
ment, a  note,  due  and  payable 
to  the  guardian  of  an  infint,  as 
guardian, and  not  inpayment 
or  discharge  of  any  debt  or  de- 
mand due  by  the  infant,  hie  is 
held  in  equity  to  be  answerable 
to  the  infant  either  for  the  note 
or  for  the  amount  of  it.  Pew- 
ell  V  JoneSf  339 

17.  And  this  assignee  is  thus  an- 
swerable to  the  infant,  though 
the  latter  may  have  obtained  a 
judgment  against  the  sureties 
on  the  guardian  bond,  embrac- 
ing: this  note — and  though  the 
said  sureties  may  have  been  in- 
demnified by  the  transfer  of 
property  in  a  deed  of  trust  to  se- 
cure them  against  loss.       Ibid 

18.  Where  a  man  takes  a  bond  by 
assignment  from  the  guardian 
of  an  infant,  the  bond  being  pay- 
able to  the  assignor  as  guardian, 
the  assignee  is  considered  in  e- 
quity  as  holding  the  bond  in 
trust  for  the  infant,  and  must 
accountfor  it  accordingly.  And 
the  sureties  on  the  guardian 
bond  have  the  same  right,  as 
the  ward,  when  they  have  paid 
the  surety  money.  They  then 
stand  in  place  of  the  ward. 
Fox  V  Alexander,  340 

19.  A  guardian  of  infants,  having 
bonds  payable  to  him,  as  guar- 
dian of  the  wards,  transferred 
them  without  endorsement  to 
one  of  his  creditors,  as  a  secu- 
rity for  his  own  debt,  and  be- 
came insolvent  Held  that  the 
assignee,  having  notice  that  the 
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debts  belong  to  the  wards,  ac- 
quired DO  right  by  the  assi^- 
tnent)  and  a  Court  of  Equity 
will  restrain  him  from  collect 
ing  the  debts  and  compel  the 
debtor,  who  is  made  a  party  to 
the  bill,  to  pay  the  amount  to 
the  infants.  Lockhart  v  Phil^ 
lips,  342 

20.  In  such  a  case  full  costs  are 
awarded  against  the  guardian 
and  the  assignee.  Ibid 

21.  Guardians  of  hmatics  are  re- 
sponsible for  compound  interest 
in  the  same  manner  and  to  the 
same  extent  as  ^ardians  of  in- 
fants; and  bonds,  &c.  payable 
to  them  as  guardians,  bear  com- 
pound interest  in  the  same  man- 
ner as  bonds  payable  to  the 
guardians  of  infants.  Spack 
V  Lofigj  426 

82.  ¥rbere  a  guardian  purchases 
land  of  his  ward,  soon  after  he 
comes  of  age,  at  a  grossly  inade- 
quate price,  the  guardian  having 
sought  the  purchase,  and  tak 
ing  advantage  of  the  impru- 
dence and  thoughtlessness  of  the 
young  man,  the  contract  will  be 
rescinded  in  a  Court  of  Equity, 
upon  a  bill  filed  for  that  pur- 
poseagainst  the  guardian.  Wil- 
UamsY  Powellj  460 

23.  Between  persons  standing  in 
that  relation  to  each  other,  only 
fair  and  equal  bargains  ought 
to  be  supported.  liid 

24.  Unequal  contracts  between  a 
guardian  and  his  late  ward,  just 
come  of  age,  are  set  aside,  upon 
a  ground  of  public  utility,  and 
to  prevent  fraud,  not  merely  to 
redress  it  Ibid 

See  AWARD^^UBISDICTION,  10. 
IL-^PABTIEa,  1. 


HUSBAND  AND  WIFE. 

1.  If  a  man  marry  a  woman  hav- 
ing an  interest  as  nextof  kin,  in 
slaves  bequeathed  for  life,  and 
die  after  the  death  of  the  tenant 
for  life,  but  before  reducing  the 
slaves  into  possession,  his  wife, 
and  not  his  representative,  will 
be  entitled  to  them.  Hardie  v 
Cotton,  61 

2«  Where  real  estate  was  devised 
in  fee  to  a  woman,  who  after- 
wards married)  but  it  was  direct- 
ed in  the  will  that  the  posses- 
sion should  be  retained  by  A.,a 
third  person,  and  the  rents  and 
profits  received  by  him  until  a 
certain  debt  was  paid,  held  that 
the  interest  of  this  possessor 
could  not  be  regarded  as  of  a 
higher  character  than  a  term  or 
chattel  interest,  that  the  posses- 
sion of  a  termor  is  the  seizen  of 
him  who  hath  the  inheritance, 
and  that  in  such  a  case,  the  wif 
having  had  issue  born  during 
the  marriage,  the  husband  is  en- 
titled to  be  tenant  by  the  curte- 
sy.   Robertson  v  Stevens,  247 

3.  A  legacy  given  to  a  married 
woman,  or  a  distributive  share 
falling  to  her  during  coverture, 
and  not  received  by  the  hus- 
band, or  disposed  of  by  him  in 
his  life-time,  survives  to  the  wife. 
Poindexter  v  Blackburn,    286 . 

4^  A  testator  bequeathed  in  one 
clause  of  his  will,  as  follows: 
"Having  heretofore  given  and 
convey^  to  my  daughter  Ann 
Davis,  and  her  husband  Edward 
Davis,  a  large  and  valuable  real 
estate,  besides  sundry  personal 
chattels,  I  do  now  hereby  con- 
firm the  same.  And  I  do  here- 
by devise  to  my  son  William 
Cain  in  trust  for  the  separate 
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and  sole  use  of  my  daughter 
Ann  Davis  and  her  children  the 
sum  of  $4000,  which  sum  of 
money  shall  be  laid  out  by  the 
said  William,  his  heirs,  execu- 
tors, dbc.  in  such  ways  as  he  or 
they  may  deem  b^t  for  my 
daughter  Ann  Davis  and  her 
children,  and  for  their  sole  and 
separate  use  and  benefit.''  Af- 
ter giving  to  other  persons  some 
legacies  of  slaves,  he  again  de- 
vises as  follows:  "All  the  rest  of 
my  slaves  not  before  given  or 
devised,  I  s^ive  and  bequeath  to 
ray  son  William  Cain,  my  son- 
in-law  Willie  P.  Mangum,  my 
daughter  Polly  Southerland, 
and  my  son  William,  in  trust 
for  my  daughter  Ann  Davis  and 
her  children,  to  be  equally  di- 
vided between  them  share  and 
share  alike."  In  a  subsequent 
clause,  after  directing  his  debts, 
&c.  to  bd  paid,  he  says:  "And 
the  balance  remaining  thereaf- 
ter, I  ffive  and  bequeath  to  my 
son  William  Cain,  Willie  R 
Mangum,  Polly  Southerland, 
and  to  my  son  William,  in  trust 
for  the  sole  and  separate  use 
of  my  daughter  Ann  Davis  and 
her  children,  to  be  equally  di- 
vided among  theno  share  and 
share  alike."  The  husband  Ed- 
ward Davis  claimed  by  virtue 
of  his  marital  rights  all  the  in- 
terest bequeathed  to  his  wife  in 
these  several  clauses.  Held  by 
the  court  that  all  the  interest 
bequeathed  to  Ann  Davis,  the 
wife,  in  these  clauses,  was  to 
her  sole  and  separate  tise,  and 
that  the  husband  was  excluded, 
though  if  the  second  of  the  a- 
bove  mentioned  clauses  had 
stood  alone,  the  construction  as 


to  that  would  have  been  differ- 
ent.   Davis  V  Cain^  304 

6.  Though  the  intention  in  a  de- 
vise to  a  wife  to  exclude  the 
husband  must  not  be  left  to  in- 
ference, but  must  be  clearly  and 
unequivocally  declared,  yet 
when  that  intention  is  clearly 
ascertained  by  the  court,  it  will 
be  carried intoexecntion,thongh 
the  testator  tnay  not  have  ex- 
pressed himself  in  technical 
language.  Ibid 

6.  A  husband  and  wife  having 
parted  and  become  afterwards 
reconciled.  Steel,  the  busbandi 
by  deed,  conveyed  to  Mebane 
certain  slaves,  lands,  &e.  'In 
trust  that  said  Mebane  should 
hold  the  said  land,  slaves,  dx. 
to  the  use  of  Nancy,  the  wife, 
for  and  during  her  natural  life, 
and  after  her  death,  to  the  user 
of  her  children  by  the  said  Steel; 
and  the  said  Mebane,  in  execu- 
tion of  the  trusts  hereby  intend- 
ed to  be  created,  may  lease  oat 
the  lands  and  hire  out  the  ne- 
groes aforesaid,  and  sell  the 
household  and  kitchen  furoi-* 
ture,  stock  of  cattle,  horses  and 
sheep,  or  any  part  thereof,  and 
place  the  money  out  at  interest, 
or  apply  the  same  towards  the 
maintenance  of  the  said  Nancy 
during  her  life;  it  being  the  ob- 
ject and  intention  of  the  said 
Steel  to  settle  in  the  hands  of 
the  said  Mebane  a  decent  main** 
tenance  and  support  for  his 
wife  Nancy  over  and  above  her 
claims  to  dower,  and  to  secnre 
an  interest  in  the  property  afore- 
said in  remainder  to  the  chil- 
dren of  the  said  Steel  on  the 
body  of  the  said  Nancy  begot- 
ten."   Held  that  by  this  deed 


INDEX. 


ir 


the  wife  took,  in  equity,  an  es- 
tate iQ  the  property  to  her  sole 
and  separate  use.  It  necessari  - 
ly  follows,  when  a  husband 
makes  a  conveyance  to  a  trus- 
tee for  the  use  of  his  wife,  that  it 
is  for  her  sole  andseparaie  use. 
Sieel  V  Steel,  462 

7,  if  there  be  an  express  gift  to 
«  the  husband  by  the  wife  of  her 
separate  estate,  or  if  one  can  be 
implied,  as  from  the  receipt  by 
him  of  the  income  of  her  estate 
by  her  direction  or  permission, 
and  employing  it  in  the  support 
of  his  family,  including  the 
wife;  in  such  cases,  the  wife 
cannot  charge  the  assets  of  the 
dead  husband  for  the  money 
thus  received  and  applied;  or, 
at  most,  for  not  longer  than  the 
year  next  before  his   death 

Ibid 
See  Conversion,  3 — Guardian 
AND  Ward,  9, 10 — Mistake — 
Marriag  Settlements — 
Trust  and  Tbust£e,6,  7,  8, 
9,10. 

ILLEGITIMATE  CHIL- 
DREN. 
1.  If  the  putative  father  of  bas- 
tard children  procure  a  private 
act  of  Assembly  to  be  passed  to 
alter  their  names  and  to  ledt- 
imate  them,  and  the  act,  after 
reciting  that  they  are  his  ille- 
gitimate children,  declares  that 
they  shall  be  legitimated  and 
-made  capable  to  take,  possess, 
enjoy  and  inherit  any  estate,  ei- 
ther real  or  personal,  which 
may  be  devised  or  descend  to 
them,  in  as  full  and  ample  a 
manner,  to  all  intents  and  pur- 

Eoses,  as  if  the  said  children 
ad  been  born  in  lawful  wed- 


lock, it  makes  the  children  le- 
gitimate to  the  person  who  is  re- 
cited in  the  act  to  be  their  &th- 
er,  though  there  is  no  express 
declaration  that  they  shall  be 
legitimated  to  hint  Perry  v 
JV  ewsomy  28 

2.  The  agency  of  the  father  in 
procuring  such  an  act  to  be  pas- 
sed, cannot  ailfect  its  construc- 
tion, but  it  may  be  material  to 
give  effect  to  it;  and  make  it  op- 
erate on  his  property.         Ihid 

3.  Whether  the  Legislature  can, 
by  a  private  law,  before  tbe 
death  of  the  owner  of  an  estate, 
annul  the  capacity  of  one  per- 
son to  succe^,  and  confer  it  on 
another  without  the  consent  of 
the  owner —  Qi/?  But  if  it  can, 
it  is  not  presumed  to  have  so  in- 
tended, without  an  eicplicit  man- 
ifestation of  such  intent.  On  the 
contrary,  the  general  principle 
is,  that  private  acts  are  in  the 
nature  of  assurances  at  com- 
mon law;  and,  therefore,  that 
their  operation  is  meant  to  de- 
pend on  the  consent  of  those 
persons  who  are  in  esse^  and 
whose  estates  are  the  subjects 
of  the  acts.  Ibid 

INCREASE  OP  CATTLE  &c. 

See  Tenant  i^or  Life. 

INJUNCTION. 

1.  Threats  to  remove  slaves  out 
of  the  State,  by  one  having  on- 
ly a  limited  interest  in  tliem, 
though  idle,  may  afford  the  ab- 
solute  owner    a    ground   for 
claiming  security   to  prevent 
their  removal;  but  as  the  de- 
^     fendant  was.  a  man  of  unembar- 
I    rassed  fortune,  the  court  otAj 
C 


18 


INDEX. 


directed  an  injunction  to  thai 
effect.       WUoKV  v    Wilcox^ 

36 

2.  Where  in  an  injunction  case 
there  is  a  probability,  from  the 
iacts  stated  in  the  biil,  and  not 
denied  by  the  answer,  ot  the 
plaintiff's  sustaining  bis  claim 
for  relief,  a  motion  to  dissolve 
the  injunction,  upon  the  com- 
ing in  of  the  answers,  ought 
not  to  be  granted.  SherriU  v 
Marrell,  195 

3.  It  is  not  proper  to  say,  ^  the 
case  coming  on  to  be  heard  up- 
on the  bill,  answer,  exhibits, 
&c.,  it  is  ordered  and  decreed 
that  the  iujnnction  be  continu- 
ed until  the  hearing'^^Joecs^}se 
here  is  an  absurdity  in  terms, 
and  a  cause  can  only  be  heard 
when  it  is  regularly  set  down 
for  hearings  according  to  the 
course  of  the  court.  A  motion 
to  dissolve  is  a  mere  motion  in 
the  progress  of  the  cause,  pre- 
liminary   to    its    hearing. 

Jbii. 

4.  On  a  motion  to  dissolve  an  in- 
junction, usually  the  court  can 
look  at  nothing  but  the  answer 
and  the  exhibits  filed  and  ad- 
mitted by  the  answer.  If  the 
facts  and  circumstances,  which 
make  the  plaintiff's  case  arede 
nied,  the  injunction  falls  of 
course.    Moore  v  Reei^^     418 

6.  The  summary  remedy  on  in- 
junction bonds,  given  by  the 
act  of  Assembly,  "(1  Rev.  St.  c. 
32,  s.  13j  upon  the  dissolution 
of  the  injunction,  apply  only  in 
cases  of  injunctions  to  restrain 
executions  on  judgments  at  law. 
In  other  cases  of  injunction,  the 
oper  remedy  is  by  a  suit  at 


oonunon   law   on   the    bond 

Ibid 

6.  After  a  bill  and  answer  bave 
been  filed  in  court,  it  is  irregn- 
lar  to  grant  an  injunction  in  the 
case  upon  a  petition  to  a  Judge 
in  vacation,  li  an  injunction  is 
desired  because  of  any  new  mat- 
ter arising,  such  matter  should 
be  disclosed  by  a  supplemental 
bill.  Ibid 

See  Remainder  ix^  Sx^ates. 

INTEREST- 

Where  one  transaction  between 
two  persons,  becomes  au  item 
in  account  between  them,  in 
consequence  of  their  subse- 
quent dealings  as  principal  and 
factor,  and  as  such,  is  taken  out 
of  the  operation  of  the  statute  of 
limitations,  by  the  acknowledg- 
ment and  promise  of  the  fac« 
tor  to  settle  the  account,  inter- 
est cannot  be  claimed  on  the 
first  Heio,  unless  it  can  be 
claimed  on  the  transactions  be- 
tween the  parties  as  principal 
and  factor,  and  that  cannot  be 
done  where  there  are  circum- 
stances of  laches  and  unfairness 
on  the  part  of  the  principal.— 
Under  such  circumstaHces,  in- 
terest is  allowable  only  from 
the  time  of  brin^ring  the  suit. 
MclAn  V  McNamara^  76 
See  GuARDiAV  avb  Ward^ 

INTERPLEADER. 

1.  A  Sheriff,  who  has  seized  prop- 
erty under  an  execution,  which 
is  claimed  by  other  persons  be- 
sides the  deiendant  in  the  exe- 
cution, cannot  sustain  a  Ml  in- 
equity requiring  these  persons 
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aadthe  plaintiff  and  the  defen- 
dant in  the  execution  to  inter- 
plead, so  that  their  respective 
rights  may  be  ascertaineid. 
((uinn  V  Green^  229 

2.  In  a  IhIL  of  interpleader,  the 
plaintiff  must  always  admit  a 
title  as  against  himself  in  all 
the  defendants.  A  person  can- 
not file  such  a  bill,  who  is  o- 
bli&red  to  state,  that,  as  to  some 
of  the  defendants,  he  is  a  wrong- 
doec  Ibid 

JURISDICTION. 

1.  If  a  plaintiff  in  a  suit  at  law  be 
taxed  with  more  costs  than  he 
is  legally  bound  to  pay,  his 
remedy  is  by  a  motion  in  the 
court  of  law  for  a  re-taxation 
of  the.  costs;  and  he  cannot,  after 
neglecting  to  avail  himself  of 
this  rem^y,  have  relief  in  e- 
quity.  Wells  V  Goodhready    9 

2.  If  an  administrator  be  sued  up* 
on  notes  and  bonds  of  his  intes* 
tate,  pending  an  action  previ- 
ously commenced  against  him 
upon  a  covenant  of  his  intes- 
tate, he  should  plead  the  pen* 
dency  of  the  action  on  the  cove- 
nant, and  that  the  assets  would 
be  liable  in  the  first  instance  to 
the  recovery  in  that  action,  if 
effected;  and  no  assets  ultra. 
And  if  he  neglect  to  avail  him- 
selt  of  such  defence,  be  cannot 
afterwanls  have  relief  inequity. 

Ibid 

3.  Where  a  party  has  a  plain 
remedy  at  law  and  neglects  to 
avail  himself  oi  it,  be  has  no 
right  to  ask  relief  in  Equity. 

Ibid. 

4.  The  charge  of  "  ill  treatment " 


by  tt  wife  against  her  husband 
is  too  vague  to  be  tlie  founda- 
tion of  a  judicial  senienoe* 
Wilcox  V  Wilcox,  36 

5.  If  a  mere  tenant  at  wilH  or  ten- 
ant from  year  to  year,  who  is 
under  no  mistake  with  regard 
to  the  nature  of  bis  title,  make 
improvements  and  lay  out  his 
money  upon  the  estate  without 
the  request  of  his  landlord,  nei- 
ther he  nor  his  creditor  has 
any  equity  against  the  landlord 
fur  such  improvements.  Pom" 
eroy  v  Lambeth,  65 

6.  W  lien  one  person  stands  by  and 
induces  another  to  lay  out  mon- 
ey upon  his  property,  under  a 
supposition  that  he  has  a  right, 
be  will  be  bound  by  the  facts, 
as  he  causes  them  to  be  under- 
stood. Ibid 

7.  If  a  note  be  lost,  the  acceptance 
of  a  negotiable  instrument 
expressly  in  payment  of  it,  a- 
mounts  in  law  to  a  satisfaction, 
and  may  be  so  pleaded,  and  the 
debt  being  thus  extinct  at  law, 
there  can  be  no  relief  in  equity 
upon  the  lost  note.  Smither- 
man  v  Kidd,  86 

8.  If  a  bond  be  lost,  whether  the 
acceptance  of  a  negotiable  in 
strument  under  seal  from  the 
principal  obligor,  expressly  in 
payment  of  it,  be  a  satisfaction 
at  law  or  not,  the  obligee  can- 
not recover  in  equity,  on  the  lost 
bond,  against  the  principal  ob- 
ligor or  his  surety,  contrary  to 
his  agreement.  Ibid 

9.  If  a  vendor  receive  in  payment 
for  the  sale  of  land,  the  bond 
of  a  third  person  made  payable 
to  himself,  which  is  afterwards 
altered  by  his  assent  so  as  to  df  • 
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stroy  it  at  lavr,  he  cannot  have 
relief  in  equity  against  the  ob- 
liror,  although  he  was  ignorant 
of  the  legal  efiect  of  altering 
the  bond.  Mor  can  he,  or  his 
^  assisfuee,  who  purchased  the 
bona  with  full  knowledge  of 
the  legal  objections  to  it,  have 
any  relief  in  equity  against  the 
vendee  who  gave  it  in  payment, 
thoug;:h  the  latter  made  the  al- 
teration in  the  bond,  and  repre- 
sented It  to  be  good.  Ryan  v 
Parker,  89 

10.  Where  it  appeared  from  the 
records  of  the  court  that  A.  B. 
was  appointed  guardian  tp  C.  D. 
and  gave  bond  with  B.  F.  and 
O.  H.  as  his  sureties,  it  was  held 
that  the  principal  and  sureties 
intended  to  execute  a  guardian 
bond  in  such  form  and  sub- 
stance as  would  have  been  good 
at  1a\Y,  (notwithstanding  the  de- 
fendants in  their  answers  deny 
such  intention,)  and  that  the 
bond  drafted  by  the  clerk  (which 
was  afterwards  declared  to  be  a 
nullity  at  law^  was  drawn 
wrong,  through  the  mistake  or 
ignorance  of  the  clerk.  Ar- 
mislead  v  Bozman,  117 

11.  7/  was  further  held  that  this 
wns  a  mistake  of  fact,  and  not 
of  law,  and  that  as  in  this  case, 
the  paper  writing  purporting  to 
be  a  bond,  had  been  declared  at 
law  a  nullity,  in  consequence  of 
its  being  made  payable  to  the 
justices  of  the  county,  when 
one  of  the  obligors  was  himself 
one  of  the  justices,  the  ward 
for  whose  benefit  the  bond  was 
intended  to  be  taken,  had  a 
right  to  call  in  this  court  upon 
those  who  si^fned  as  sureties  as 
well  as  upon  the  principal^  and 


make  them  answerable  fi>r  what- 
ever might  appear  to  be  due  the 
ward  on  a  settlement  of  the 
guardian  accounts,  to  the  same 
extent  to  which  they  would 
have  been  liable  at  law,  if  the 
bond  had  been  good  and  availa- 
ble at  law.  Ibid 

12.  A  decree  in  Equity  cannot  per 
se  divest  a  title  at  law,  but  can 
only  compel  the  person  who 
has  the  title  and  who  is  men- 
tioned in  the  decree,  to  convey. 
Proctor  V  Ferehecj  143 

13.  Where  a  plaintiff  obtains  a 
judgment  at  law,  which  be- 
comes dormant,  it  is  not  neces- 
sary to  revive  it  in  order  to  ena- 
ble him  to  apply  to  a  court  of 
equity  for  its  aid,  in  procuring 
satisfaction  of  the  judgment. 
Brown  v  f^ong^  190 

14.  It  is  generally  necessary  to  is- 
sue an  execution  at  law,  before 
coming  into  this  court  for  its 
aid,  1st,  because,  where  the  ob- 
ject is  to  clear  the  title  of  pro- 
perty, alleged  to  be  subject  to 
execution,  from  incumbrances, 
ice.  the  execution  must  be  is- 
sued, that  it  may  create  a  lien 
on  that  specific  property — 2dly, 
that  it  may  appear,  from  the  re- 
turn of  nulla  bonoj  that  the  de- 
fendant has  no  property  which 
can  be  reached  by  an  execution 
at  law.  But  no  further  execu- 
tion is  necessary  where  the  de- 
fendant has  been  once  taken  on 
aca.  ^o.,  and  discharged  under 
the  insolvent  debtors's  law;  and 
where  he  admits,  in  his  answer 
to  the  bill,  that  he  has  nothing 
tangible  by  an  execution,  but 
only  chases  in  action  held  in 
trust  for  hioL  Ibid 

16.  A  creditor,  who  has  a  legal 
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claim,  must  establish  it  at  law 
and  pursue  the  legal  remedies, 
before  he  can  ask  the  aid  of  this 
tQurt.  Ibid 

16.  Where  the  plaintiff  does  not 
prove  to  the  satisfaction  of  the 
court,  that  his  contract  has  been 
obtained  from  him  by  mistake, 
or  hj  imposition,  misrepresenta- 
tion, fraud  or  surprize  on  the 
part  of  the  defendant,  this  court 
cannot  relieve  him,  although 
they  may  believe  he  has  been 
baldly  dealt  with.  Gunter  v 
IhomaSf  199 

17.  That  the  plaintifT  entered  in- 
to his  agreement  to  avoid  a  con- 
troversy at  law;  that  he  was  ig- 
norant of  the  law,  and  was  a- 
larmed  by  the  defendant  issuing 
against  him  a  writ  of  ne  exeat, 
when  it  does  not  appear  that  the 
defendant  sued  out  that  pro- 
cess with  an  improper  object, 
constitutes  no  ground  for  relie- 
vincf  him  from  a  contract  volun- 
tarily and  deliberately  entered 
into.  Ibid 

18.  The  surety  for  an  appeal,  in 
an  action  at  law,  from  the  coun- 
ty to  the  Superior  Court,  can- 
not have  the  case  re-examined 
in  a  court  of  equity,  upon  the 
allegation  that  the  verdict  nnd 
judgment  at  law  were  unjust; 
unless  it  also  appears  that  by 
concert  and  collusion  between 
the  plaintiff  and  defendant  at 
law  such  unjust  judgment  was 
suffered,  for  the  mere  purpose  of 
charging  the  surety,  when  the 
principal  was  not  really  charge- 
able by  reason  of  bis  insol- 
vency: Or  unless  he  alleges 
a  ground  upon  which  the  de- 
fendant at  law  himself  could 


have  had  the  judgement  re-ex- 
amined in  a  Court  of  Equity. 
Piercy  v  Piercj/j  2 1 4 

19.  If  the  consideration  of  a  bond 
be  against  law,  the  obligor  m>iy 
make  that  defence  at  law  and 
can  have  no  claim  on  that  ac- 
count for  the  interposition  of  a 
Court  of  Equity.  Moore  v 
Anderson,  411 

20..  A  creditor  cannot  in  equity 
charge  third  persons  with  frau- 
dulently holding  the  property 
of  his  debtor,  until  he  has  first 
established  his  debt  by  a  judg- 
ment at  law,  and  endeavored 
by  execution  to  satisfy  that 
judgment    Peeples  v  Tatum, 

414 
See  MisTAKB — Award. 

LAPSE  OF  TIME. 

See    Time — Limitations, 
Statute  of. 

LEGACIES. 

1.  A  bequest  in  the  following 
words:  *'I  have  one  bond  on 
John,  given  the  3rd  of  January, 
1837,  for  $300, 1  will  and  be- 
queath  to  my  son  J.  L's  chil- 
dren," will  ppss  a  bond  on  John 
Simpson  for  $300,  dated  the 
13th  of  January,  1837,  where  it 
appears  from  testimony  dehors 
the  will,  that  the  testator  had 
but  the  one  bond.  Simpson  v 
XAng,        '  U 

2.  Where  a  testatrix  directed  her 
negroes  to  be  sold  in  families, 
not  to  speculators,  but  to  persons 
purchasing  for  their  own  use, 
and  "the  money  arising  from  the 
sale"  to  be  invested  in  bank 
stock,  the  interest  on  the  stock 
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to  be  paid  two  thirds  to  hei  sis- 
ter, and  one  third  to  her  brother, 
during  their  lives,  and  then  the 
stock  to  be  paid  to  another  per- 
son, it  was  hddf  that  though 
there  was  no  direction  in  the 
will  to  that  effect,  yet  the  testa- 
trix intended  a  sale  of  the  ne- 
groes on  a  credit;  that  twelve 
months  was  a  reasonable  term 
of  credit;  that  the  interest  on  the 
purchase  money  accrued  from 
the  day  of  sale  to  the  time  of 
pajrment,  was  "money  arising 
from  the  sale,"  to  be  invested 
with  the  principal  in  stock;  and 
that  the  legatees  of  the  interest 
on  the  stock,  were  not  entitled 
to  the  interest  accrued  on  the 
purchase  before  the  investment. 
Slone  V  Hintoriy  IS 

3.  A  bequest  of  a  slave  to  one  for 
life,  and,  at  the  death  of  the  ten- 
ant for  life,  to  be  sold  or  made 
free,  if  his  conduct  should,  in 
the  opinion  of  the  tenant,  "merit 
such  a  distinction,"  will  not  give 
to  the  legatee  a  larger  estate  than 
fur  life.  Ibid 

4.  Where  a  testatrix  in  her  wilU 
bequeathed  certain  bank  stock 
to  her  nephew,  G.  D.,  and  in  a 
codicil  declared  as  follows:  "I 
desire  that,  in  case  the  education 
and  tuition  of  G.  D.  is  withheld 
from  me,  not  having  confidence 
in  those  that  now  direct  his 
ways,  I  give  the  bank  stock  be- 
fore named  and  disposed  of,  to 
be  divided  between  the  sadd  G. 
D.,  S.  E.  D.  and  E.  M.  D.;"  and 
it  appeared  that  the  testatrix  did 
not  have  the  direction  or  con- 
trol of  the  education  and  tuition 
of  her  nephew  G.  D.,  from  a 
time  anterior  to  the  making  of 
her  will  to  her  death,  it  was 


heldf  that  the  contingency  oaen- 
tioned  in  the  codicU .  bad  hap- 
pened, upon  which  the  stock 
was  to  be  di\  i  Jed  between  G.  D. 
and  the  two  other  named  legs- 
tees.  Ibid 

5.  Where  a  testator  bequeathed 
all  his  personal  propetty  to  his 
four  children,  A-,  B.,  C  and  D., 
to  be  equally  divided  between 
them,  when  his  soa  A.  arrived 
to  the  age  of  twenty-one  years, 
"and  if  one  or  two  or  three 
should  die  under  age,  or  with- 
out lawful  issue,  for  all  the  pro- 
perty to  go  to  the  surviving  ones 
for  ever;'^  it  was  held^  that  upon 
the  death  of  D.,  a  daughter,  be- 
fore her  arrival  at  full  age,  but 
after  A.  had  attained  twenty-one 
years  old,  her  share  would  go 
over  to  her  brothers  then  living; 
and  that  neither  the  child  of  a 
sister  who  had  died  after  attain- 
ing full  age,  nor  the  next  of  kin 
of  the  testator,  was  entitled  to 
any  part  of  it.  GregmyvBeaS" 
ley,  25 

6.  Where  a  testatrix  bequeathed 
"that  all  the  balance  of  my  pro- 
perty shall  be  divided  between 
L.  G.,  A.  N.,  M.  P ,  and  A.  and 
I.  A.  B.  to  draw  one  share:  also 
M.  and  N.  H-  to  draw  one  share," 
it  was  held,  that  the  testatrix 
intended  the  residuum  of  her 
property  should  be  divided  into 
nve  equal  shares,  of  which  one 
share  was  to  go  to  the  two  B.'s, 
tod  one  other  share  to  the  two 
H.'s;  and  the  three  remaining 
shares  to  the  three  other  named 
legatees:  and  it  was  further 
held,  that  L  A.  B.,  one  of  the  le- 
gatees, having  died  be&re  the 
testatrix,  his  moiety  of  a  share 
lapsed  and  went  to  the  next  of 
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khi  of  the  testatrix;  because  all 
the  legateiss,  whether  taking 
whole  shares  or  moieties  of 
shares,  would  have  been,  if  they 
had  lived,  not  joint  tenants,  bat 
tenants  in  common  of  the  fund 
Nelson  V  Moore^  ^      31 

7.  A  bequest  for  emancipation 
prior  to  the  act  of  1830,  1  Rev. 
Stat.  c.  111,6. 67,  is  inoperative, 
as  is  also  a  bequest  of  property, 
to  the  slaves  directed  to  be  e- 
mancipated,  and  if  there  be  no 
residuary  clause  in  the  will,  the 
slaves  and  the  property  be- 
queathed to  them,  will  form  an 
undisposed  surplus,  and  be  a 
fund  for  the  satisfaction  of  the 
testator's  debts  and  general  le- 
gacies, unlessr  there  be  an  ex- 
emption of  the  residue,  or  the 
charge  be  fixed,  by  plain  words 
or  as  plain  implication,  on  other 
property  exclusively.  WAiie 
V  Green,  A5 

8«  A  bequest  for  certain  slaves  to 
be  emancipated,  after  the  death 
of  the  testator's  wife,  does  not 
give  to  the  wife  an  estate  for 
life,  by  implication,in  the  slaves; 
and  ii  seems  that  the  doctrine 
that  a  gift  by  will  to  A.  after  the 
death  of  B.,  is  a  gift  for  life  to 
B.  by  implication,  does  not,  un- 
der any  circumstances,  apply  to 
personal  chattels.  Ibid 

9*  It  is  a  general  rule  that  specific 
legacies  do  not  abate  with,  or 
contribute  to,  general  legacies; 
but  if  a  general  legacy  be  ex- 
pressly charged  upon  a  specific 
legacy,  it  is  otherwise;  or  if  a  ge- 
neral legacy  be  given,  and  there 
never  was  any  fund  to  pay  it, 
except  the  specific  legacies,  ow- 
ing  to  tlw  fact  that  every  thing' 
is  given  away  specifically,  the^ 


the  general  legacy  must  be  rais- 
ed out  of  the  personal  estate,  al- 
thonrti  specificallv  bequeathed; 
and  this,  though  there  may  be  a 
surplus  which  may  be  applied 
to  the  satisfaction,  in  part,  of  the 
general  legacy,  in  consequence' 
of  some  of  the  bequests  being 
void.  76iS 

10.  Where  a  testator,  after  ^ving 
his  manor  plantation  to  his  son, 
and  two  other  plantations  to  bis 
four  daughters,  and  providing 
that  all  his  lands  should  be  ren- 
ted, and  his  negroes  hired  out 
until  his  youngest  daughter  be- 
came fifteen  years  old,  and  that 
his  children  should  "be  educat- 
ed and  boarded  outof  the  estate,'' 
proceeded  as  follows :  <*I  like- 
wise will,  that  at  the  time  my 
youngest  daughters.  T.  arrives 
to  the  age  of  fifteen  years,  all 
my  negroes,  money  and  perish- 
able estate,  shall  ble  divided  b* 
tween  all  my  children.  In  caso 
any  of  my  children  should  be 
married  before  S.  T.  arrives  at 
fifteen  years  of  age,  then  my  will 
is,  that  his  or  her  board  shall  be 
stopped,  and  no  further  charge 
be  paid  for  him  or  her  until  S. 
T.  arrives  to  fifteen,  when  be  or 
she  shall  receive  his  or  her  pro- 
portionable part;  t/fTcuAe/d  that 
the  legacies  to  the  children  were 
not  vested,  but  conting^t  upon 
their  living  to  the  period  wheu 
the  testator's  youngest  daughter 
should  arrive  to  the  age  of  fif- 
teen years,  or,  in  case  of  her 
death,  to  the  tinoe  when  she 
would  have  arrived  at  that  age 
had  she  lived,  and  that  only 
those  of  the  children  who  were 
alive  at  that  period,  conld  take. 
Anderson  v  Fetion^  65 
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IL  A  provision  for  maintecfance 
will  not  make  a  legacy  vest,  if 
the  maintenance  is  not  to  ab- 
sorb the  whole  amount  of  pro- 
fits, or  if  it  be  not  restricted  to 
that  as  the  only  fund.         Ibid 

12:  Where  a  testator  lent  to  his 
wife  for  life  his  manor  planta- 
tion and  certain  slaves,  and  gave 
to  each  of  his  children  specific 
legacies  of  slaves,  and  directed 
"all  the  negroes  which  he  had 
given  away  or  lent,"  and  also 
"all  those  which  he  had  not  gi- 
ven Bway,"^'  to  be  kept  on  his 
lands  and  worked  upon  certain 
specified  terms',  ar^d  added,  <<as 
my  children  shall  come  to  the 
age  of  twenty-one  years,  or  mar- 
ry, it  is  my  desire  that  they  shall 
have  the  legacies  already  given 
away,"  and  then  proceeded  as 
follows:  "It  is  my  will  that  my 
wife  and  children  shall  have  the 
use  of  my  plantation  lying  on 
Roanoke,  until  the  year  1808; 
and  if  my  wife  should  die  be- 
fore that  time,  it  is  my  desire 
that  an  equal  division  of  all  my 
estate  that  is  not  given  away 
should  take  place  among  my 
children  then  living  at  my  wife's 
death  or  the  time  above  stated, 
that  is,  land,  negroes,"  d&c;  it 
was  held,  that  as  the  wife  and 
children  all  survived  the  year 
1808,  if  the  last  clause  of  the 
will  operated  lipon  the  negroes 
lent  to  the  wife  for  life,  the  le< 
gacies  of  the  remainder  in  them 
to  the  children,  vested  at  that 
period;  but  ii  was  further  held, 
that  the  clause  in  question,  in 
the  events  which  happened,  did 
not  operate  upon  those  negroes; 
that  there  was  an  intestacy  as 
to  them,  and  they  vested  in  the 


execiitor  in  trust  for  the  next  of 
kin  upon  the  death  of  the  testa- 
tor, subject  however,  in  case  the 
wife  had  died  before  1808,  to 
have  been  divested  and  divided, 
under  the  will,  among  the  chil- 
dren then  living.  Hardie  v 
Cotton,  61 

13.  Where  a  testator,  afVer  ^ving 
several  pecuniary  legacies,  di- 
rected that  his  slaves,  together 
with  all  his  stock  and  other  pro- 
perty of  every  description, 
should  be  sold,  and  the  remain- 
der of  the  monies  arising  there- 
from, after  paying  the  several 
legatees,  should  go  to  E.  L.; 
and  in  a  codicil  added  as  fol- 
lows: "I  desire  ihat  all  the  ne- 
groes before  mentioned,  that  are 
left  to  be  sold,  instead  of  credit, 
must  be  sold  for  cash  down; 
atid  as  soon  as  the  money  that 
is  raised  out  of  my  estate,  to  be 
paid  over  to  the  legatees  as  soon 
as  collected,''  it  was  held,  that 
certain  bond  and  notes  which 
the  testator  had,  and  of  which 
no  particular  mention  was  made 
in  his  will,  were,  after  the  pay- 
ment of  bis  debts,  to  be  applied 
in  discharge  of  the  ^neral  le- 
gacies; and  that  the  latter  were 
not  to  be  paid  exclusively  out 
of  the  sales  of  the  negroes,  stock, 
&c.;  the  remainder  of  which 
was  given  to  E.  L.  Boon  v 
Rea,  71 

14.  Where  a  testator  bequeathed 
certain  legaciej  to  trustees  for 
the  sole  and  separate  use  of  his 
daughter  and  her  children,  tt 
was  held  that,  on  the  death  of 
the  testator,  each  of  these  chil- 
dren took  an  immediate  equal 
interest  with  their  mother  in  the 
legacies  so  bequeathed.    Davis 
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TCain,         .      '  304 

1*.  A  bequest  of  «Hwenty  five 
shares  of  the  capital  stock  of  the 
State  Bank  of  North  Carolina," 
the  testator  owning  At  the  time 
that  number  of  shares  in  the 
bank,  is  a  generalj  not  a  specif- 
ic legacy.  If  the  testator  had 
said  "my  twenty  five  shares 
d&c."  the  legacy  would  have 
been  specific.  Ibid 

16.  A  testator  devised  as  follows : 
<^I  also  leave  in  the  possession 
ot  my  executor  my  slave  Hill- 
man,  to  be  disposed  of  as  he  may 
deem  proper,  to  remain  with 
him  until  he  arrive  at  18  years, 
at  which  time  I  hereby  vest 
him  with  authority  to  sell  him 
to  the  best  advantage,  and  the 
money  arising  from  such  sale 
to  be  equally  divided  among 
my  present  grand-children." 
Eeldj  that  the  executor  was  not 
bound  to  account  for  the  hire 
of  this  negro,  till  he  reached 
the  age  of  eighteen  years. 
Rawles  v  Pontonf  354 

17.  A  devised  to  his  wife,  whom 
he  also  appointed  his  executrix, 
one  thousand  dollars  during  her 
life,  and  after  her  death  to  go  to 
his  children.    The  wife  pur-i 
chased  negroes  with  this  mon- 
ey, and  they  greatly  increased 
in  value.     Held  that  the  clil- 
dren,  the  remainder-men,  had 
no  right  or  interest  whatever 
.  in  these  negroes,  but  that  they 
belonged  absolutely  to  the  wife. 
*     The  remainder-men  had  only 
a  right  to  the  thousand  dollars 
after  the  death  of  the  wife.  Up- 
on a  bill  stating  that  this  siun 
could  only  be  raised  out  of  the 
negroes,  the  court  weuld,  du- 


ring the  life  of  the  wife,  decree 
that  they  should  be  held  as  a 
secniity  for  the  capital  sum. 
WhUevWhUe,  441 

See  Parties,  I^Devise— 'Hub- 
band  AND  Wife,  3,  4. 


LIEN. 

See  Vendoe  and  Vendee,  2 — 
Purchaser,  !}• 

LIMITATIONS,  STATUTES 
OF. 


1.  Where  the  bar  of  the  statute 
of  limitations  against  an  ac- 
count of  ten  years'  standing  is 
repelled  by  an  admission  that 
the  account  is  open,  and  a  prom- 
ise to  settle  it,  the  length  of 
time' will  not,  of  itself,  operate 
as  a  bar;  but  it  may,  connected 
with  other  circumstances,  be 
sufficient  to  induce  the  court  to' 
require  evidence  of  the  claim  so 
clear,  consistent  and  natural, 
as  to  amount  to  positive,  and 
almost  conclusive,  proof.  JIfc- 
Lin  y  McNamara^  7& 

,  Where  one  person  sold  to  a- 
nother  certam  articles  of  fur* 
niture,  and  afterwards  sent  him 
goods  to  sell  as  his  factor,  and 
ten  years  afterwards,  the  factdr, 
in  reply  to  his  principal  calling 
upon  him  for  a  settlement,  ac- 
knowledged that  Che  account 
was  open,  and  promised  to  set- 
it,  it  teas  heU  that  the  sale  of 
the  furniture  was  not  an  isola- 
ted transaction,  which  would  be 
barred  by  the  statute  of  limita- 
tions, but  formed  an  item  iir  the 
account  when  the  parties  pro- 
ceeded in  their  other  dealings, 


96 
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and  that,  therefore,  the  letter  of 
the  factor  repelled  the  effect  of 
the  lapse  of  time  as  to  this,  as 
well  as  to  the  other,  parts  of  the 
demand.  Ibid 

3.  The  proper  construction  of  the 
act  of  1716,  limiting  claims  a- 
gainst  deceased  persons'  estates, 
(1  Rev.  St.  c.  65,  s.  11,)  is  that 
the  seven  years  do  not  begin  to 
run,  on  the  death  of  the  debtor, 
unless  there  be  a  creditor  who 
has  a  right  at  that  time  to  claim 
his  debt  or  demand,  if  the 
debt  or  demand  is  not  then  due, 
the  seven  years  do  not  begin  to 
run.    Armistead  v  Bozman, 

117 

See  Executors  4b  Ad]£inist&a- 
TOBs,  6 — Time. 

LUNATICS. 

See  OvARDiAN  it  Waed,  21— 
Parties,  6. 

MARRIAGE  SETTMEMENTc 

Where,  under  a  marriage  settle- 
ment, the  property  of  the  wife 
was  conveyed  to  a  trustee  up- 
on trust,  "to  pay  to,  or  td  au- 
thorise and  empower  the  hus- 
band .  to'  take  and  receive  from 
time  10  time,  during  his  life, 
as  the  husband  of  his  s^id  wife 
and  not  longer,  or,  after  he 
shall  so  cease  to  be,  the  intesest,. 
profits,  and  annual  prooduce  of 
the  said  property,  to  and  for  his 
own  use,  and  that  of  his  said 
wife,  but  so  that  the  same  is  in 
DO  wise  to  be  subject  to  his 
debts,"  it  was  held  that  the 
wife  was  entitled  to  a  decent 
support  and  maintenance  out 


of  the  means  placed  in  her  hiis- 
band's  hands,  only  so  long  ts 
she  remained  living  with  him, 
unless  he  turned  her  away,  or 
by  intolerable  ill  usage  com- 
pelled her  to  leavfe  him.  WU- 
coxvWilcosPj  36 

See  Husband  and  Wife — Mis- 
take. 

MASTER'S  REPORT. 

See  Practice. 

MISTAKE. 

A  wotnan  previous  to  her  first 
marriage,  had  settled  to  her 
sole  and  separate  use  certain 
negro  slaves;  her  first  husband 
died;  the  widow  married  a  sec- 
ond time,  and  her  second  hus- 
bnnd,  having  had  possession  of 
the  sakl  slaves,  shortly  after- 
wards died  intestate,  leaving 
one  child:  the  widow,  being  a- 
bout  to  marfy  a  third  husband, 
made  a  marriage  settlement,  and, 
being  under  the  inypression  abd 
so  advised  by  her  counsel,  that 
the  negrbes  securea  to  her  sep- 
arate use  in  the  first  mtfrriage 
settlement,  c6ritinued  hers,  BOt- 
withetanding  her  second  mar- 
riage, and  woald  cofitinue  to 
her  ^parate  use  during  her 
third  marriage,  settled  Upon 
her  son  by  her  second  'mar- 
riage ail  her  distributive  share 
of  his  father's  estate.  These 
negroes  and  the  distributite 
share,  as  she  tlien  supposed  it 
to  be,  constituted  nearly  all 
her  property.  After  her  third 
marriage,  it  being  d^rmined 
by  the  Supreme  Court,  that 
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the  negroes  included  in  her 
first  marriage  settlement,  went 
absolutely  to  her  second  hus- 
band and  constituted  a  part  of 
his  personal  property,  she  and 
her  husband  filed  this  bill  for 
relief.  It  teas  held  by  the  court 
that  (hey  were  entitled  to  re- 
lief on  the  ground  of  mistake, 
but  to  what  specific  relief  the 
court  would  not  now  say,  as  the 
case  came  before  them  upon  a 
demurrer  to  the  plaintiffs'  bill. 
Watson  V  Cox,  389 

See  Jurisdiction,  10, 11. 

MORTGAGE. 

See  Contract,  1 — Deed,  1, 3, 7, 
8,  9. 

MDLTIFAKIOUSNESS. 

1.  To  determine  whether  a  bill  is 
multifarious  the  enquiry  is  not 
whether  each  party  is  connect- 
ed with  every  branch  of  the 
cause,  but  whether  the  bill  seeks 
relief  in  respect  of  matters, 
which  are  in  their  nature  sepa- 
rate and  distinct.  A  bill  is  not 
multifarious,  where  all  the  plain- 
tiffs have  an  interest  on  one  side, 
and  all  the  defendants  have  a 
common  interest  on  the  other, 
in  the  decision  of  the  main  mat- 
ter of  controversy.  Robertson 
V  Stevens,  247 

2.  A  bill,  in  which  several  defen- 
dants are  charged,  is  not  multi- 
farious, when  the  object  of  the 
bill  is  single  in,  respect  to  the 
transaction  out  of  which  it  ari- 
ses, to  the  subject  matter  and  to 
the  relief;  and  when,  though 
each  defendant  is  not  connected 
with  the  subject  of  dispute  in 


the  same  manner,  yet  each  i^ 
connected  with  the  whole  sub- 
ject, and  therefore  properly 
brought  before  the  court,  that 
one  suit  may  conclude  the 
whole  subject.    Watson  v  CoTy 

389 

PARTIES. 
I.  A  suit  in  equity  for  a  legacy 
due  to  minors,  must  be  brought 
in  their  name,  and  not  in  that 
of  their  guardian,  though  where 
the  legacy  is  a  debt  against  the 
guardian,  and  one  object  of  the 
bill  is  to  obtain  an  iujunctioa 
against  its  collection,  he  may  al- 
so be  a  party.  Simpson  v  Kipg, 

11 

2.  It  is  not  necessary  to  have  the 
personal  representatives  of  one, 
originally  responsible  as  a  sure- 
ty a  party-defendant,  when 
there  is  now  no  living  repre- 
sentative, and  when  the  defen- 
dants in  their  answer  admit  that 
they  have  received,  as  heirs,  le- 
gatees or  distributees,  all  the 
property  of  the  deceased,  and 
submit  to  account  for  it,  ii  they 
are  liable  at  all.  Armistead  v 
Bozman^  1 17 

3.  Where  a  bill  is  filed  against 
one  of  the  sureties  to  a  guardian 
bond  to  recover  an  amount  due 
by  the  defalcation  of  the  guar- 
dian, upon  the  ground  that  the 
bond  has  been  destroyed  by  fire, 
and  it  appears  on  the  pleadings 
that  the  principal  is  dead,  in- 
solvent, and  has  no  personal  re- 
presentative, it  is  no  objection 
to  the  bill  that  a  personal  repre- 
sentative of  the  principal  is  not 
made  a  party  defendant.  Spi- 
vet/  V  Jenkins,  126 
Nor  is  it  any  objection  that  the 
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Other  surety  is  not  made  a  i)ar- 
ty,  when  it  is  charged,  ana  so 
appears,  that  be  is  beyond  the 
jarisdiction  of  the  court.    Ibid 

5,  The  ordinary  practice  of  Courts 
of  Equity,  where  one  ot  several 
parties  is  out  of  the  jurisdiction 
and  the  others  within  it,  is  to 
charge  the  fact  in  the  bill  that 
such  person  is  out  of  the  juris- 
diction, and  then  to  proceed  a- 
gainst  the  other  parties;  and  this 
practice  is  not  changed  in  our 
courts  by  the  operation  of  the 
Act  of  Assembly,  1  Rev.  St.  c. 
32.  sec.  4.  Ibid 

6.  A  suit  in  equity  to  recover  what 
belongs  to  a  lunatic,  may  be 
brought  either  in  the  name  of 
the  guardian  or  committee,  or 
{n  the  name  of  the  lunatic  by  his 
guardian  or  committee.  Shaw 
V  Bumet/f  148 

See  Practice,  7. 

PARTNERSHIP. 

1.  A  bill  filed  by  a  creditor,  charg- 
ing that  his  debtor  was  a  part- 
ner in  a  particular  firm,  and 
that  he  had  purchased  his  deb- 
tor's interest  therein,  under  an 
execution  against  him,  and  call- 
ing for  m  account  of  the  part- 
nership, cannot  be  sustained  up- 
on proof  merely  of  a  fraudulent 
sale  or  transfer  of  some  of  the 
goods  to  the  firm  by  the  dftbtor, 
because  such  sale  or  transfer 
will  not  make  him  a  partner 
therein.  Shepherd  v  Trtiitt^  33 

2.  Where  a  bill  is  filed  for  the  set- 
tlement of  co-partnership  ac- 
counts, and  a  retereuce  is  made 
to  the  master  to  state  accounts, 
he  has  a  right  to  examine  into 
and  report  the  existence  and  the 
terms  of  the  co-partnership,  for 


otherwise  he  cannot  correctly 
state  the  accounts.  Jones  v 
fjonesj  332 

3.  When  on  such  a  till  the  de- 
fendant admits  an  advance  of 
capital  on  each  side,  an  agree- 
ment for  its  management,  for 
the  payment  of  the  charges  out 
ot  the  joint  funds,  apd  for  a  di- 
vidend of  the  profits,  this  is  an 
admission  of  a  co-partnership. 

Ibid 

4.  When  in  a  co-partnership  there 
is  no  specific  agreement  as  to 
the  division  of  losses  and  pro- 
fits, they  are  to  be  divided  e- 
qually.  Ibid 

6.  It  seems  that,  without  some  ex- 
press stipulation  to  that  efiect, 
(untainted  by  usury,)  a  partner 
cannot  charge  interest  on  his 
advances,  when  he  is  to  particle 
pate  in  the  profits.  Ibid 

See  Executors  and  Adminis- 
trators, 2,  4. 

PETITION  TO  RE-HEAR. 

!•  As  a  petition  to  re-hear  a  cause 
does  not  per  se  stay  proceedings 
on  the  decree  sought  to  be  re- 
heard, and  when  it  is  allowed, 
affords  to  the  court  an  opportu- 
nity of  correcting  any  injustice  it 
may  inadvertently  or  erroneous- 
ly have  committed,  it  is  almost 
a  matter  of  course,  unless  the 
application  be  unreasonably  de- 
layed, not  only  to  receive  a  pe- 
tition, but  upon  it  to  re-hear  the 
cause.     Wilcox  v  Wilcoxj    36 

2.  It  is  proper  for  a  court  to  refuse 
to  re  hear  a  decree  rendered  by 
consent,  because  it  is,  in  truth, 
the  decree  of  the  parties;  but  if 
a  decree  be  the  finding  and 
judgment  of  the  court  upon  the 
bill,  answer,  proofs  apd  exhibits 
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in  the  cause,  an  interlocutory 
Older  subsequently  rendered  by 
consent,  upon  the  footing  of  that 
decree,  will  not  prevent  the  im^ 
peaching  of  the  decree  for  error* 

Ibid 

PLEADING. 

1.  The  plaintiff  filed  his  biU  al- 
leging  that  in  a  deed  he  had 
given  to  tho  defendant  for  a  tract 
of  land,  he  bad  through  mis- 
take, surprize,  and  ignorance, 
and  without  consideration,  in- 
serted a  release  for  all  the  pur- 
chase money,  when  he  had  only 
received  apart,  and  that  the  de- 
fendant had  pleaded  this  release 
at  law,  and  the  plaintiff  prayed 
for  a  discovery  and  for  relief  on 
the  grounds  stated.  To  this  bill 
the  defendant  pleaded  in  bar  the 
release  itself.  Held  that  this 
plea  was  not  good,  because  nei- 
ther the  plea  nor  an  answer  ac- 
companying it,  denied  the 
grounds,  on  which  the  plaintiff 
sought  to  be  relieved  from  the 
release.  Crawley  v  TiTnber- 
lake,  346 

2.  The  plaintiff  alleges  in  his  bill 
a  contract  which  he  cannot 
prove;  but  the  defendant  in  his 
answer  sets  forth  a  contract  in 
relation  to  the  same  transaction, 
upon  which  the  plaintiff  might 
have  had  relief,  if  he  had  alleg- 
ed it  in  his  bill.  Held,  that  the. 
plaintiff  cannot  recover  upon 
these  admissions  of  the  defen- 
dant, as  they  show  a  contract 
different  from  that  for  which  he 
sought  the  aid  of  the  Court  of 
Equity;  especially  where  the 
defendant  does  not  submit  to 


any  decree.    Herron  v  Or/n- 
ningham,  376 

PRACTICE. 

1.  If  an  exception  be  admitted  by 
the  opposite  counsel  to  be  well 
founded,  the  court  will  sustain 
it,  without  enquiring  into  the 
matter  of  it.  Williams  v  Mait^ 
latid^  94 

2.  It  is  a  suflcient  reason  for  over- 
ruling an  exception,  that  it  in 
iihmaterial,  and,  urhcther  sus- 
tained or  disallowed,  leads  to  no 
practical  result.  Ibid 

3.  A  party  cannot  be  permitted  to 
insist  on  an  exception,  the  sub- 
ject matter  of  which  was  dis- 
tinctly admitted  before  the  mas- 
ter. Ibid 

4.  Wl^ere  a  case  is  set  for  hearing 
upon  the  bill,  answers  and  ex- 
hibits, the  court  will  consider 
the  exhibits  as  proof  offered  by 
consent,  notwithstanding  there 
is  no  replication  to  the  answers, 
which  den  ^  the  fact  intended 
to  be  established  by  theexhibits. 
Armistead  v  Bozman,       117 

6.  It  is  a  rule  of  the  court,  that, 
when  a  replication  to  an  answer 
has  been  omitted  by  mistake,* 
but  when  witnesses  have  been 
examined,  the  court  will  permit 
a  replication  to  be  filed  nunc 
fro  tunc.  Ibid 

6.  A  report  will  not  be  re-commit- 
ted, in  order  to  have  an  immate- 
terial  matterexplained,  although 
originally  ordered  by  the  refer- 
ence.   Skutt  V  Carloss,     232 

7.  An  answer  cannot  be  put  in  for 
a  defendant  by  one  who  calls 
himself  his  agent  and  attorney 
in  fiict,  but  who  is  not  made  a 
party  by  the  bill.  Palmer  v 
Yarborauffhj  310 
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See  Petiticn  to  Re-hkaEt— In- 
junction— Evidence — ^Costs 
Multifariousness — Plead- 
ing— PartieSi  5. 

PURCHASER. 

1.  Where  A.  delivered  to  B.,  but 
without  endorsinj^  it,  a  boud  for 
six  hundred  dollars,  upon  the 
contract  of  B.  to  support  her  du- 
ring her  life,  and  ^ucate  her 
son,  and  A.  remained  but  three 
months  iu  B.'s  fiimily,  when, 
trom  disagreement  with  BJs 
wife,  A.  left  the  family,  appa- 
rently with  B.'s  consent,  and 
B.  never  afterwards  contribu- 
ted to  the  support  of  A.,  nor  to 
the  education  of  her  son;  held 
that  B.  could  not,  in  conscience, 
claim  to  be  a  bona  fide  purcha- 
ser of  the  bond,  for  a  valuable 
consideration;  and  he  was  there- 
fore decreed  to  surrender  the 
bond,  or  account  for  its  value 
to  the  guardian  of  A.,  who  had 
been  subsequently  declared  a 
lunatic.       Shaw   v    Bumey^ 

U8 

2.  When  a  party  seeks  to  exempt 
himself  from  an  equitable  lien 
on  land  which  he  has  purchas- 
ed, on  the  ground  that  he 
was  a  purchaser  without  notice, 
he  must  shew  that  he  not  only 
received  a  deed  for  the  land,  but 
that  he  also  paid  the  purchase 
money,  before  he  had  notice  of 
the  lien  or  truSt.  JBoivlett  v 
Thompson,  369 

See  Conversion,  2 — Vendor  4^ 
Vendee,],  3. 

RELEASE. 
See  Evidence,  14, 16^— Plead- 
ing, 1, 


REMAINDER. 

Where  A.  is  tenant  for  life  of 
slaves,  and  B.  and  C.  entitled  in 
remainder,  after  the  death  of  the 
tenant  for  life,  the  latter  cannot 
compel  the  former  to  give  secu- 
rity for  the  forthcoming  of  the 
slaves  at  the  expiration  of  the 
life  estate,  unless  they  shew  to 
the  court  that  there  is  some 
danger  of  their  being  depri- 
ved of  their  estate  in  remain- 
der by  some- act,  or  contempla- 
ted act,  of  the  tenant  for  life. 
Sutton  V  Craddock,  134 

See  Legacies. 

RE-SALE. 

See  Contract,  1. 

SEQUESTRATION. 

See  Remainder* 

SPECIFIC    PERFORMANCE. 

1.  If  a  bill  be  filed  for  the  specific 
execution  of  an  agreement  for 
the  purchase  of  land,  alleged 
to  be  evidenced  by  a  written 
memorandum,  and  the  allega- 
tion be  not  sustained  by  the 
proof,  the  plaintflf  cannot,  under 
the  prayer  for  general  relief,  ob- 
tain compensation  for  improve- 
ments upon  the  lands.  Smith 
V  Smith,  83 

2.  The  specific  execution  of  a 
contract  in  Equity  is  a  matter, 
not  of  absolute  right  in  the  par- 
ty, but  of  sound  discretion  in 
the  court.  An  agreement,  to 
be  carried  into  execution  there, 
must  be  certain,  fair  and  just  in 
all  its  parts.    Leigh  v  Crump, 

299 
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3.  Althou^  an  ftgreemetat  may 
be  valid  at  lav,  and  if  it  had 
been  executed  by  the  parties, 
«oald  not  be  set  aside  because 
of  any  vice  in  its  nature;  yet  if 
its  strict  perfonnance  be,  under 
the  circumstances,  harsh  and 
inequitable,  a  coHrtof  equity 
will  not  decree  such  perform- 
ance, but  leave  the  party  claim- 
ing it  to  his  leg:al  remedy.   Ibid 

4  When  the  plaintiff  agreed  in 
writing  to  sell  to  the  defendant 
a  tract  of  land  by  the  following 
description,  viz. "  a  tract  of  land 
lying  in  the  county  of  North- 
ampton, containing  one  thous- 
and acres  more  or  less,  bounded 
by  the  lands  of  Shirly  Tisdale 
Mrs.  Sally  Pope,  Uerod  Dukes 
aad  others,"  for  the  snm  of  20C0 
dollars,  and  the  defendant  in 
his  answer  alleged  that  the 
tract  contained  only  six  hun- 
dred acres  and  agreed  to  take 
the  land  upon  a  proportionate 
abatement  of  the  price,  and 
where  it  was  apparent  that  both 
parties,  at  the  time  of  the  con- 
tract, supposed  it  contained 
1000  acres,  the  court  held  that 
if  there  was  such  a  dispropor- 
tion in  the  quantity  (the  other 

^  description  not  being  by  metes 
and  bounds,  nor  either  party 
practicing  any  imposition  on 
the  other,)  the  plaintiff  could 
not  have  a  decree  for  specific 
performance,  without  a  proper 
abatement  in  the  price,  and  the 
matter  was  referred  to  the  clerk 
and  master  to  report  on  these 
facts.  Ibid 

See  Tendoe  anb  Vendee  1. 


SUBSTITUTION. 

L  Where  A.,  owing  a  debt,  makes 
a  conveyance  orpersonal  p^- 
erty,  without  consideration,  the 
sureties  to  ttiat  debt,  who  have 
been  compelled  to  pay  it,  and 
have  afterwards  established 
their  claim  at  law  against  sach 
debtor,  are  entitled  to  be  substi- 
tuted to  the  rights  of  the  credi- 
tor in  this  court,  and  to  have  a 
decree  for  the  sale  of  such  pro- 
perty toisatisfy  their  demand — 
all  the  property  of  the  debtor 
being  exhausted.  Tatum  v 
Tatunh  113 

2.  Where  the  sureties  had  brought 
an  action  upon  such  claim  a- 
gainst  the  administrators,  the 
donee  of  the  property  being  one 
of  the  administrators,  and  the 
plea  that  they  had  fully  admin- 
istered was  found  in  their  favon 
this  is  no  bar  to  the  bill  of  th> 
sureties  to  subject  this  property, 
when  the  administrators  do  not 
rely  upon  the  verdict  and  judg- 
ment at  law  as  a  defence,  but 
admit  in  their  answers  that  the 
property  in  question  was  not 
considered  by  the  jury  in  their 
computation  of  assets.  Wheth- 
er the  verdict  and  judgment  at 
law  would  have  been  a  bar,  but 
for  these  admissions,  Quere? 

Ibid 

3.  Nor  is  it  any  objection  to  the 
plaintiff's  recovery  in  this  case, 
that  they  proceeded  against  the 
lands,  which  proved  insufficient 
to  satisfy  their  demand      Ibid 

SURETY. 
Where  a  defendant  appeals  from 
the   County  to  the  Superior 
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Court,  and  then  dies,  whereup- 
on the  suit  is  revived  against  his 
executor  or  administrator,  and 
the  debt  or  demand  established 
against  the  latter,  but  the  plea 
of  fuUv  administered  is  found 
in  his  favor,  the  sureties  for  the 
appeal  are  bound  for  the  a- 
mount  of  the  debt  or  demand  so 
ascertained,  and  judgment  must 
be  rendered  against  them  ac- 
cordingly; although  the  plain- 
tiff only  takes  judgment  quando 
against  the  executor  or  admin- 
istrator, or  sign  judgment  and 
pray  process  against  the  heirs 
or  devisees.  Piercey  v  Pier- 
cey,  214 

See  Substitution — 'Jurisdic- 
tion, 10,  11,  18. — Evidence, 
19.— Pabties,  2,  3,  4. 

TENANT. 
See  Jurisdiction;  5. 

TENANT   BY  THE  CUR- 
TESY. 
See  Husband  and  Wife,  2. 

TENANT  FOR  LIFE. 

The  increase  of  the  stocks  of 
horses,  cattle,  and  so  forth,  be- 
long to  the  tenant  for  life;  and  so 
do  also  the  crops  left  by  the  ten- 
ant as  the  fruits  of  his  indus- 
try, and  likewise  at  his  death, 
the  growing  crops  as  emble- 
ments. Paindexter  v  Black- 
burn, 286 
TIME. 

1.  Lapse  of  time  constitutes  no  bar 
to  the  claim  of  the  next  of  kin 
against  an  administrator,  but 
only  raises  a  presumption  that 
satisfaction  has  been  made,  or 
the  claim  to  it  abandoned.  Bird 
V  Graham,  196 


2.  The  farthest  the  court  has  gone 
in  raising  this  presumption,  is 
where  there  has  been  an  inter- 
val of  twenty  years  after  the 
time  appointed  for  settlement 
with  the  next  of  kin,  and  there 
has  been  no  claim  made,  no  ex- 
planation given  of  the  delay  to 
claim,  and  no  circumstance  ap- 
pearing to  show  the  trust  yet 
unclosed.  Aid 

3.  It  is  too  late  for  the  next  of  kia 
to  file  a  bill  for  an  account  a- 
gainst  the  administrator  of  an 
intestate,  after  the  lapse  of  fifty- 
six  years  from  the  death  of  the 
intestate-^^ — of  forty-six  years 
from  the  coming  of  age  of  the 
party  entitled  to  the  account— 
and  of  thirty-five  years  after  the 
death  of  the  surviving  adminis- 
tratrix, by  whom  the  account 
ought  to  have  been  rendered. 
Graham  v  Torrance,        210 

4.  These  facts  are  in  themselves 
sufficientto  bar  the  relief  sought, 
independent  of  the  other  cir- 
cumstances relied  on.         Ihid 

See  Limitations,  Stat,  of 

TRUST  AND  TRUSTER 

1.  When  a  man  conveys  certain 
property  in  trust  let  pay  a  par- 
ticular debt,  and  the  surplus  af- 
ter such  payment  to  be  returned 
to  him,  and  at  the  same  tine 
expresses  his  intention  by  parol, 
that  three  other  creditors  shall 
be  paid  out  of  this  surplus,  and 
he  will  give  orders  to  thateffect, 
as  he  has  had  a  settlement  with 
such  Creditors,  this  is  no  defence 
to  a  bill  filed  against  this  trus- 
tee for  an  account  by  a  second 
trustee  to  whom  the  same  prop- 
erty' was  conveyed  a  day  after- 
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wards  in  trust  for  the  payment 
of  ether  creditors.  Palmer  v 
Ymrb^rough,  310 

2.  If  a  tiastee,  under  a  misappre- 
hension of  right,  ftmnded  upon 
his  own  judgment,  or  even  it 
would  seem  upon  the  judgment 
of  ooonsel  (exoept  parhi^  in 
some  very  peonliar  cases,)  part 
with  the  possession  of  property 
to  penons  not  entitled;  it  is  his 
misfortune,  but  public  policy  re- 
quires that  he  should  be  the 
suflbier,  because  he  is  regarded 
as  havin^r  acted  incautiously,  al- 
though innocently.  Wade  v 
Didc,  313 

5.  But  a  trustee  is  clearly  protect- 
ed by  a  judgment  against  him 
of  a  cofiHietent  tribunal,  in  re- 
gafd  to  the  subject  matter  of 
such  judg0ient  And  ii  aeems 
that  this  protection  should  be 
extended  to  him,  in  regard  to 
other  property,  similarly  situa- 
ted, which  he  disposes  ot  in  ac- 
quiescence of  such  judicial  de- 
termination— it  being  well  un- 
derstood that  he  is  not  cognizant 
of  error  or  surprise  therein,  or 
any  unfairness  in  procuring  it. 

4.  The  law  never  compels  a  trus- 
tee^ who  sells  under  his  trust, 
to  enter  into  any  covenants  in 
his  deed,  except  a  covenant  n- 
gaiost  his  own  incumbrances. 
Ennis  v  Leach,  4 1 6 

6.  But  it  is  his  duty  to  procure  a 
good  title  to  be  made  before  he 
can  exact  the  purchase  money, 
when  at  the  sale  he  has  declar- 
ed that  a  good  title  should  be 
made.  Ibid 

6.  An  express  trust  is  not,  as  was 
formerly  held,  achose  in  aeiion^ 
but,  in  equity,  is  considered  a 
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present  interest,  an  estate  in 
possession.  Therefore,  where 
such  a  trust  is  in  a  feme,  in 
personal  property,  and  she  mar- 
ries, the  whole  interest  of  the 
wife  vests  in  her  husband  im- 
mediately and  absolutely,  and, 
on  his  death  before  his  wife, 
belong  to  bis  personal  repre- 
sentatives. Miller  v  Bing- 
ham. 4§3 
7*  The  possession  of  the  trustee 
is,  in  equity,  the  possession  of 
the  eeetui  que  trust.          Ibid 

8.  The  doctrine  applies,  even 
where  the  trustee  is  to  hold  the 
property,  and  pay  over  only  the 
annual  rents,  profits,  d^c.    Ibid 

9.  The  court  will  not,  however, 
of  course  divest  the  trustee  of 
the  management  of  the  trust 
property,  and  deliver  possession 
to  the  cestui  qve  trust.  This 
must  depend  upon  the  intention 
bf  him,  by  whom  the  trust  was 
created.  Ibid 

10.  Where  property  is  conveyed 
to  a  trustee,  in  trust /or  the  sole 
and  separate  use  of  a  woman 
then  marriecL  and  she  survives 
her  husband  and  marries  a  se- 
cond time,  the  wife  no  longer 
holds  the  property  to  her  sole 
and  separate  use,  but  her  whole 
interest,  if  it  be  personal  proper- 
ty, vests  in  her  second  husband. 

Ibid 
See  Fbaud,  2,  3,  4— Cobpoka- 

TIONS,  3. 

VENDOR  AND  VENDEE. 

1.  Where  an  agreement  in  writing 
was  made  for  the  purchase  of  a 
tract  of  land,  by  which  the  ven- 
dee was  to  take  possession  of 
the  land  immediately,  and  the 
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vendor  was,  <<  when  tliereto  re- 
quested," to  deliver  him  a  deed 
therefor,  upon  the  receipt  of 
which  the  vendee  was  to  give 
his  three  several  promissory 
notes,  payable  at  one,  two  and 
three  years  ihereafter;  and  the 
vendee  took  possession  of  the 
land  immediately,  according  to 
the  agreement,  but  the  vendor 
died  without  giving  a  deed,  or 
receiving  the  notes  for  the  pur- 
chase money,  it  wets  held^  upon 
a  bill  subsequentljr  filed  by  the 
vendee  for  a  specific  execution 
of  the  contract,  that  he  should 
pay  interest  on  the  instalments 
of  the  purchase  money;  as  if  the 
notes  bad  been  given  in  a  rea- 
sonable time  after  the  date  of 
the  agreement.  McKay  v  MeV- 
viHf  73 


2.  It  is  yet  doubtful  in  this  State, 
whether  a  vendor  -of  land  has 
any,  and,  if  any,  whatlieo,  as 
against  the  vendee,  for  the  pur- 
chase money.  Crawley  v  Timr 
berlakcj  346 

3.  Where  a  negociation  for  the 
'  purchase  of  a  tract  of  land  wns 

pending  for  several  months,  and 
the  plamtifi*  had  sufficient  op- 
portunities of  informing  him- 
self as  to  its  localities  and  boun- 
daries, he  cannot  bring  a  hill  to 
be  relieved  against  the  purchase, 
especially  when  he  has  no  proof 
of  misrepresentation  by  the  de- 
fendant.     Whicker  v  Crews, 

351 
See  Specific  Performance- 
Jurisdiction,  9. ^Fraud— 

Purchaser— Executors  and 
Administrators,  9. 
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